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PREFACE   TO    THE  SECOl^D  EDITION. 


In  the  preparation  of  this  Edition,  I  have  found 
it  necessary  to  add  a  large  amoimt  of  new  matter, 
the  result  not  merely  of  the  decisions  during  the 
fifteen  years  inrhich  have  elapsed  since  the  first 
Edition,  but  of  Tarious  recent  Statutes  affecting 
the  JjBL'w  of  Infants,  such  as  the  Conveyancing  and 
Law  of  Property  Act,  1881,  the  Married  Women's 
Property  Act,  1882,  the  Settled  Land  Acts,  1882  ] 

to   1889,    and  the    Guardiaaship  of  In&nts  Act, 
1886. 

It  "was  impossible  for  Mr.  Simpson  to  foresee  the 
full  effect  of   the  Infants  EeKef  Act,  1874,  and  !' 

even  now  there  are  few  decisions  upon  it,  but  I 
have,  to  the  best  of  my  ability,  stated  the  law  as 
it  now  stands,  without  in  all  cases  entering  so 
fully  into  the  older  law  as  Mr.  Simpson  thought 
it  desirable  to  do. 

The  general  provisions  of  the  Settled  Estates  Act, 
1877,  appeared  to  me  not  to  be  of  sufficient  import- 
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ance  to  be  fully  stated  in  the  Text,  and,  together 
with  those  of  the  Settled  Land  Acts,  are  relegated 
to  an  Appendix;  but  the  special  provisions  with 
regard  to  infants  are  of  course  retained. 

In  the  Table  of  Cases  I  have  added  the  references 
to  contemporary  Beports. 

I  have  to  express  my  thanks  to  Mr.  Thos.  Douglas 

of  Lincoln's  Inn,  Barrister-at-Law,  for  his  valuable 

assistance,  and  especially  for  his  careful  revision  of 

the  Index. 

EDGAR  J.  ELGOOD. 

Lincoln's  Ink. 
MarcK,  1890. 


PBEFACE  TO  THE  FIEST  EDITION. 


The  following  work  has  been  written  to  supply  a  want 
whicli  is  believed  to  exist  in  the  Profession.    When  it  is 
remembered  that  the  staius  of  infiancy  covers  nearly  a  third 
of  the  average  period  of  human  life,  it  may  seem  strange 
that  no  book  on  the  subject  has  appeared  since  the  treatises 
of  Mr.  Chambers  and  Mr.  Macpherson,  both  published  in 
1842.     Since  that  time  many  changes  have  taken  place  in 
the  law,  and  a  mass  of  new  cases  has  been  decided.    When 
the  author's  thoughts  were  first  turned  to  the  subject,  his 
intention  was  scarcely  more  than  to  bring  Mr.  Chambers' 
book  down  to  date ;  he  soon  found,  however,  that  it  was 
impossible  to  work  with   satisfaction  on  another  man's 
foundation,  and  accordingly  the  whole  subject  has  been 
worked  out  independently;  he  desires,  however,  to  ac- 
knowledge his  obligations  to  Mr.  Chambers'  treatise.    By 
chance  the  author  became  possessed  of  that  gentlemtta^ 
own  copy  of  his  book,  which,  in  view  of  a  second.  ed\\i^on. 
being  called  for,  was  in  many  places  covered  witli  xnaxgtaw. 
notes ;  he  has  on  one   or  two  occasions  cited  fr^''"^  ^^ 
source  notes  of  unreported  caaes^  wb\eb  ate  xef exi^^*^ 
MS.  Note,  Chambers'  Xnfanta,  fee,  .    <,^ 

In  so  extensive  a.  field  Wi^  wvSwst  caa^ot^op^        A»5oB«st 
escaped  errors  both  of  oxmswaon.  «n.^  ^sS^^^^^.gyj&BA  '^ 
has  not  heen  ep»re<i  *o  a^taan  ^  ^        ^oasSiAe^"'     -.^jb,  A* 
aocuiwy.     To    brix^g    tAx^    «vvw'*.A^'^* 
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short  treatise^  it  has  been  necessary  to  aim  at  conciseness ; 
while,  therefore^  no  authority  has  been  knowingly  omitted, 
a  few  sentences,  or  even  less,  often  give  the  result  of  deci- 
sions founded  on  long  trains  of  reasoning.  On  one  point 
(the  right  of  a  father  to  the  earnings  of  his  children),  on 
which  but  little  is  to  be  found  in  the  English  books,  the 
American  cases  are  referred  to. 

In  conclusion  the  author  has  to  acknowledge  valuable 
assistance  received  from  Mr.  Cecil  C.  M.  Dale,  of  lincohi's 
Inn,  Barrister-at-Law,  while  the  book  was  passing  through 
the  pre8& 

ARCHIBALD  H.  SIMPSON. 

19,  Old  Squabs,  Likooln's  Inn. 
Oeklb&r,  1875. 
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Page  5  Upon  the  construction  Af  s.  1  of  the  Infants  Relief  Act^ 

1874,  see  Duncan  v.  hixon,  W.  N.  1890,  56 ;  6  Times 
L.  R.  222.  [ 

24  (s),  36, 68  In  Thmcan  t^IHxcmy  it  was  held  that  a  marriage  contract 
in  the  Scotch  form  for  the  settlement  of  all  the  propeity 
of  the  intended  wife,  then  an  infant,  was  voidable  only, 
and  not  void ;  but  the  question  appears  not  to  have 
been  ripe  for  decision  whether,  after  migority,  she  had 
ratified  it  in  fact,  or  could  ratify  it  in  law.  ^  5*  JJ.fyy 

i&.(#H-/V;  "  14  L.  R.  If."  vma  "  6  L.  R.  Ir." 

65  (r)     Pnr  "  ?  fmh.  k  Lefi?'  mnd  f*  fl  Sah.  fe  Lef." 

71  The  ratio  decidendi  of  romiroZZ  v.  Hawkins  applies  to 
contracts  entered  intokince  the  commencement  of  the 
Infants  Relief  Act,   iIb74  ;    WhiUingham  v.  Afurdy, 

ear,  t.  u^ * 

103  {z)  Add : — A  person  who,  whilst  an  infant,  had  robbed  his 
master,  on  coming  of  age  acknowledged  in  writing  that 
he  owed  the  master  a  certain  sum,  which  he  chai^gcd 
upon  a  legacy  due  to  him,  and  it  was  held  that  the 
liability  to  be  sued  for  the  tort  was  a  good  consideration 
for  the  charge,  which  was  enforceable  accordingly ; 
Seelcy  v.  Briggs,  60  L.  T.  665. 

128,  332  Where  ai/y  consent  to  the  marriage  of  any  person  is  re- 
quired as  a  condition,  whether  precedent  or  subsequent,, 
the  Court  wiU,  if  possible,  treat  the  consent  to  be  given 
as  a  matter  of  substance,  rather  than  of  form  ;  DcUeif 
V.  Desbov/veri^  2  Atk.  261  ;  Keeling  v.  Smith,  "W.  N. 
1890,  87. 
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306  (d)  Add  "See  JVells 
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giU   (i)  I\)i  "229"!m< 


i^  TT.  k:  1890,  c» ,  0  Timerx.  r. 


**  resulting.*' 
WelU,  43  C.  D.  281." 
"  Westby:' 


THE 


LAW    OF    INFANTS 


INTRODUCTION. 


The  law  of  infants  is  part  of  the  jus  peraonarum,  or 
law  of  Status,  It  deals  with  the  capacities  and  inca- 
pacities, privileges  and  exemptions,  of  all  persons  who 
have  not  attained  to  full  age,  and  are  therefore  looked 
on  as  requiring  a  larger  measure  of  legal  protection. 
The  time  at  which  a  person  is  considered  to  attain  full  ^^  of 
age  must  necessarily  be  somewhat  arbitrarily  chosen,  ^^i^g  to 
According  to  the  Boman  law  full  age  was  fixed  at  ^"^"^  ^^' 
twenty-five,  but  a  distinction  was  drawn  between  those 
who  were  under  and  above  the  age  of  puberty.  Males 
under  fourteen  and  females  under  twelve  were  called 
"  pupils,"  and  were  under  the  guardianship  of  a  "  tutor ;" 
after  the  above-mentioned  ages  they  were  considered  to 
have  attained  years  of  discretion,  but  not  full  capacity 
to  manage  their  affaii*s,  and  were  under  the  care  of  a 
*' curator."  A  similar  distinction  still  prevails  in  the 
law  of  Scotland. 

Among  some  of  the  Northern  nations  the  age  of '^"^^s^?^^^^- 
majority  seems  originally  to  have  been  fixed  at  the 
commencement  of  puberty ;  the  age  of  fourteen,  from 
analogy  perhaps  with  the  civil  law,  being  chosen  as  the 
period  in  question.  A  youth  of  fourteen  has  clearly 
not  airived  at  the  full  strength  of  manhood,  and  as  the 
use  of  heavy  armour  became  prevalent,  the  age  of  twenty 
became  adopted  as  the  time  of  majority  in  military 
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In  military 
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In  inferior 
tenures. 


tenures.  In  such  calculation  of  time  a  certain  latitude 
was  allowed :  thus  a  day  was  allowed  after  a  year,  as 
shown  in  the  common  measure  of  a  year  and  a  day ; 
and  to  the  above  periods  of  fourteen  and  twenty  a  year 
was  added  to  enable  the  heir  to  sue  out  his  livery  and 
enter  on  his  lands.  Thus  the  Grand  Coustiimier  de 
Normandie  speaks  of  the  heir  in  chivalry  as  being 
within  age  till  he  had  accomplished  twenty  years ;  '*  et 
pour  ce  quilz  doibuent  eatres  tenues  en  garde,  tant  que 
lee  vingt  arts  soient  acowpliz:''  but  it  adds  "oil  leur 
donne  ung  an  pur  luisage  de  Noi^iandie  en  quoy  ilz 
perient  faire  en  court  clavieur  et  rappeller  les  saisines 
de  leurs  ancesseurs  par  enqueste,  A  celui  qui  a 
acompliz  vingt  et  un  ana  neat  paa  otroy^  Veyiqueate 
de  la  aaiaine  a  aon  anceaaeur,  ae  Vanceaaeur  ne  mouriU 
dedena  Van  et  le  jour  que  la  clameur  a  eat  faicte  (a)." 

The  age  of  twenty-one  thus  became  the  period  of 
full  age  in  the  military  tenures,  but  the  lord  might,  if 
he  pleased,  terminate  the  wardship  earlier  by  knighting 
the  heir  (6),  and  at  fifteen  might  have  an  aid  pur  faire 
fitz  chivoler  (c). 

In  the  inferior  tenures  the  older  period  continued  : 
thus  Qlanvil,  in  the  reign  of  Hen.  IL,  says,  "  Si  vera 
hwi^ea  et  jiliua  aokemanni  fueHt,  cetatem  habere  inteU 
ligitur  tunc  quum  quindecira  annoa  compleveiHt  (d)." 
In  socage  tenure  the  additional  year  dropped  as  being 
unnecessary,  for  the  wardship  belonged  to  the  relations, 
who  were  accountable  for  the  profits;  and  at  the 
present  day  guardianship  in  socage  ceases  when  the 
heir  is  fourteen.  In  gavelkind  the  additional  year  is 
still  retained,  for  the  heir  was  required  to  appear  in 
court  and  demand  his  inheritance,  which  the  lord  was 
obliged  to  deliver  (e). 

(a)  C.  83. 

(b)  Mag.  Char.  c.  3  ;  2  Inst.  11  &  12. 

(c)  Co.  litt  78  b. 

{d)  Lib.  7.  c  9  ;  and  see  to  the  same  effect  Bracton,  f.  86  b. 
(e)  Robinson,  Gavelkind,  b.  2,  c.  3.     Sec  Gilb.  Ten.,  by  Vatk., 
Introd.,  Note  1,  whence  the  above  outline  is  taken. 
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.    Gradually  the  age  fixed  on  as  the  period  of  majority  Twenty-one 
in  the  military  tenures  became  the  period  in  all  cases,  ^^^  ^' 
for  tenants  in  socage^  bondmen  and  even  females  (/) : 
and  this  has  long  since  become  settled  as  the  termi- 
nation of  infemcy  in  all  cases  (g). 

As  a  general  rule  in  matters  of  civil  capacity  the  law  No  distinction 
of  England,  unlike  the  Roman  law,  recognizes  no  dis-  fants^Mi^ 
tinction  between  infants  above  and  under  the  age  of  Cerent  agci. 
puberty.  ''  The  law  of  England  draws  the  line  at  the 
age  of  twenty-one,  and  therefore  all  courts  must  look 
upon  a  child  of  nineteen  as  a  child  of  five  years  old ; 
and  you  are  by  the  law  concluded  from  saying  he  is 
more  capable  at  one  period  of  his  age  than  another : 
and  this  not  only  for  the  sake  of  himself  but  for  the 
sake  of  his  heirs  (A.)."  And  in  speaking  of  infants 
suing  by  prockein  ami,  Parke,  B.,  says,  "The  law 
knows  of  no  distinction  between  infants  of  tender  and 
of  mature  years ;  and  as  no  special  authority  to  sue  is 
requisite  in  the  case  of  an  infant  just  born,  so  none  is 
requisite  from  an  infant  on  the  very  eve  of  attaining 
his  majority  (i)." 

An  infant  attains  majority  on  the  completion  of  his  Whentwemy- 
twenty-first  year,  but,  except  where  it  is  necessary  for  completed, 
the  purposes  of  the  decision  to  show  which  of  two  events 
first  happened  (j),  the  law  recognizes  no  fractions  of  a 
day,  and  therefore  the  year  is  regarded  as  completed  on 
the  first  instant  of  the  day  before  the  birthday.  Thus 
an  infant  bom  on  the  1st  Febiiiary  attains  bis  majority 
at  the  first  instant  of  the  31st  January  (k). 

{/)  2  Watk.  Cop.  77. 

ig)  litt  8.  104. 

(A)  Per  SoL-Gen.  arg.,  Hearle  y.  Oreenbatik,  S  Atk.  708. 

(i)  Morgan  v.  Thame,  7  M.  &  W.  p.  408. 

(j)  See  Campbell  v.  Strangeways,  8  C.  P.  D.  105  ;  Clarke  v.  Lradn 
laugh,  8  Q.  B.  D.  68. 

(Xr)  HerbeH  v.  Turball,  1  Kcb.  889 ;  Sid.  162  ;  S.  C.,Anon,  1  Salk. 
44  ;  and  see  Sir  R  ffotcarcTs  case,  2  Salk.  625,  Ld.  Ray.  480 ;  and 
the  BUhop  Castle  ease,  Bogers  on  £Iections,  14tli  ed.  118,  where  a  voter, 
who  WMS  bom  at  9  o^clock  on  the  morning  of  the  11th,  was  held 
entitled  to  vote  on  the  morning  of  the  lOtb. 

B  2 


4  INTRODUCTION. 

^h-'^?*^^  The  law  of  infants  falls  naturally  into  two  main 
divisions;  the  first  dealing  with  the  capacities  and 
incapacities  of  infants  considered  by  themselves,  in  their 
dealings  with  others;  and  the  second  treating  of  the 
rights  and  duties  of  guardian  and  ward,  both  in  relation 
to  each  other  and  to  third  persons.  The  law  of  parent 
and  child  is  strictly  speaking  only  a  particular  case  of 
guardian  and  ward,  but  as  it  is  distinguished  by  vaiious 
important  incidents,  it  will  be  more  convenient  to  con- 
sider it  separately.  We  shall  also  relegate  to  a  separate 
part  the  practice  of  the  Courts  in  carrying  out  the 
remedies  given  to  infants.  The  subject  will  accordingly 
be  divided  into  four  parts.  Part  I.  treats  of  the  capaci- 
ties and  incapacities  of  Infants ;  Part  II.,  the  Law  of 
Parent  and  Child.  Part  III.,  the  Law  of  Guardian  and 
Ward.  Part  IV.,  Procedure,  or  the  Practice  of  the 
Courts  in  actions  and  proceedings  by  or  against  Infants. 
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CHAPTER  I. 

INSTRUMENTS  AND  ACTS  WHICH  ARE  VOID. 

The  acts  of  an  infant  fall  under  three  heads,  according  Infants*  acts. 
as  they  are  (1)  void,  (2)  voidable  at  the  election  of  the 
infant  or  those  claiming  under  him,  (3)  binding  on  him 
as  fully  as  if  he  had  attained  twenty-one. 

Before  the  recent  statute  (a),  the  distinction  between  Infants- 
void  and  voidable  acts  was  of  more  importance  than  it  ^jf^  ^^** 
is  at  present.    But  s.  1  of  that  Act  makes  void  many 
contracts  by  infants  which  were  formerly  voidable  only. 
It  is  in  the  following  words :  <^^  //  o*,/*.^:^  / 

"All  contracts,  whether  by  specialty  or  by  simple   ^^^,t^^Tt^^ 
contract,  henceforth  entered  into  by  infants  for  the    ,  yllili'*.^//^^  !j^ 
repayment  of  money  lent  or  to  be  lent,  or  for  goods    ;^7"  w.^  <*--  ^^^_ 
supplied  or  to  be  suppUed  (other  than  contracts  for    |^,l^^"*t<*...w< 
necessaries),  and  all  accounts  stated  with  infants,  shall    ^^/^^^  ^^^ 
be  absolutely  void  (6) ;  provided  always,  that  this  enact-  *r^v*  ^  ^  ^'^»u^c^ 
ment  shall  not  mvaudate  any  contract  into  wnicn  an 
infant  may  by  any  existing  or  future  statute  (c),  or  by 
the  rules  of  common  law  or  equity,  enter^  except  such 
as  now  by  law  are  voidable." 

(a)  The  In£uits  EeUef  Act,  1874,  87  h  88  Vict  c.  62. 

(()  It  is  submitted  that  this  does  jiot^lter  the  law  (see  po9t^  p.  12), 
by  making  the  contracts  and  acconnts  stated  v^^jd  m  againat  the  other 
pigiy  ;  but  there  is  as  yet  no  decision  upon  this  point. 

Ce)  E.g,^  imder  the  Infants  Settlement  Act,  1865  ;  by  bond  under 
die  Customs  Act,  39  ft  40  Vict,  c  86,  s.  165 ;  by  membership  of  a 
building  society,  37  h  88  Vict  c  42,  s.  38  ;  or  of  a  friendly  society, 
38  fc  39  Vict  c  60,  s.  15  (8) ;  or  of  an  industrial  society,  39  ft  40 
Vict  c.  45,  8.  11  (9) ;  or  of  a  trade  union,  89  ft  40  Viet  c.  22,  s.  9. 
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Distinction         The  distinction^  however,  between  void  and  voidable 

between Toid        .        ..,,  .  j    •  ^      i  .   -i  -j 

and  voidable.  ^^  ^"^  remains^  and  is  a  fundamental  one ;  a  void 
act  is  not  binding  at  the  time,  and  can  never  be 
ratified  (d) ;  while  a  voidable  act  is  binding  until  set 
aside  (e).  An  illustiution  of  this  distinction  is  afforded 
by  the  different  effects  of  re-delivery  respectively  of  a 
deed  by  an  infant  after  attaining  twenty-one,  and  by  a 
married  woman  after  coverture  has  ceased  :  in  the  first 
case  (assuming  the  deed  to  be  voidable  only)  the  deed 
is  not  made  good,  for  it  must  date  from  the  first 
delivery,  and  the  second  delivery  is  bad  ;  while  in  the 
second  case  the  first  delivery  being  a  nullity,  the  deed 
is  good  from  the  date  of  the  second  delivery  (/). 

Word  "void"  It  is  important  to  bear  this  distinction  in  mind, 
inasmuch  as  in  the  old  authorities  the  word  "void  "  is 
very  loosely  used,  an  act  being  declared  void  where  the 
only  point  necessary  to  the  decision  was  that  it  was  not 
binding.  Thus  in  some  of  the  older  authorities,  e.g., 
Comyn's  Digest  (g),  it  is  said  that  infants'  deeds  are 
void,  as  the  grant  of  a  rentcharge ;  the  authorities 
referred  to  being  Perk,  13  and  Thompson  v.  Leach  (h)  ; 
but  in  the  same  section  Perkins  says  that  the  grantor 
''cannot  against  such  a  deed  in  pleading  say  that  he 
did  not  grant  by  the  deed,  for  the  deed  is  not  void  but 
voidable  ; "  while  Thompson  v.  Leach  was  the  case  of 
a  person  non  compos,  so  that  the  observations  as  to 
infants  are  obiter  dicta.  So  in  1  RoU.  Abr.  930,  a 
lease  by  an  infant  is  said  to  be  void,  for  an  infant  may 
bring   trespass   against  the  lessee,  but  in  the  next 

id)  See  Eicks  v.  M&rant,  8  Y.  ft  J.  286. 

(e)  See  Cakes  v.  Turquand,  L.  B.  8  H.  L.  C.  p.  875. 

(/)  Perk.  s.  154 ;  1  Shep.  Touch,  p.  60.  The  InfiEint's  re-delivery 
would,  however,  generally  operate  as  a  confirmation.  It  haa  been  said 
that  an  infant  lacks  both  judgment  and  capacity,  a  fnne  coverU 
capacity  only  :  Compton  v.  Collinaon,  2  B.  C.  C.  p.  887 ;  SockeU  v. 
Wrey,  4  ib,  p.  486  ;  see  also  Burrhoby  v.  Ejuiiable  B^oenUmai^ 
Interest  Society,  28  C.  D.  p.  424. 

{g)  £nf.  c.  2. 

{K)  8  Mod.  810. 
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Bentence  it  is  said  the  infant  may  also  bring  an  aotion 
for  use  and  occupation,  which  shows  that  the  lease  is 
voidable  only.  Brooke  (i)  states  an  infant's  deed  to  be 
void,  but,  under  the  title  "DiumfuU  infra  flcf.,"  he  says 
that  a  grant  by  an  infant  is  voidable  not  void,  for 
delivery  of  a  deed  cannot  be  void  but  voidable.  On 
the  other  hand,  it  is  settled  that  the  plea  to  a  void 
deed  is  "  Tion  est  fiictum"  bat  an  infant  cannot  give 
evidence  of  infancy  under  this  plea,  he  must  plead 
infancy  specially  (k)  :  and  the  cases  of  Zoiich  v. 
JPai'807i8  (l),  Allen  v.  Allen  (m)  are  conclusive  to  show 
that  all  deeds  by  an  infant  arc  not  void. 

Two  rules  have  been  laid  down  as  to  whether  the  Rules  pro- 
deed  of  an  infant  is  void  or  voidable  :  the  first  is  that  ^^/  **  * 
in  Perkins  {n),  **  All  such  gifts,  grants,  deeds  made  by 
an  infant  as  do  not  take  effect  by  delivery  of  his  hand 
are  void ;  but  all  gifts,  grants  or  deeds  made  by  an 
infant  by  matter  in  deed  or  in  writing,  which  take 
effect  by  delivery  of  bis  own  hand,  are  voidable  by 
himself  his  heirs  and  those  who  have  his  estate."  The 
second  rule  is  that  the  instrument  is  void  or  voidable 
according  to  the  semblance  of  benefit  to  the  infant 
upon  the  face  of  it  (o). 

It  is  clear  that  the  two  rules  are  different :  the  first 
would  render  void  a  parol  lease  for  years  by  an  infant, 
however  beneficial,  because  it  does  not  take  effect  by 
delivery  of  his  hand ;  and  the  second  would  render 
void  a  lease  made  without  rent  to  try  title,  because  on 
the  face  of  the  deed  there  is  no  semblance  of  benefit. 
The  authorities  decide  that  both  these  acts  are  voidable 
only  (p). 

(i)  Abr.  Covert,  and  Inf.  pL  1  &  10. 

[k)  Whelpdales  case,  5  Co.  Rep.  119  ;  Tales  y.  Bowen,  2  Stra.  1101 ; 
and  the  authorities  there  referred  to ;  3  Burr.  1805. 
(0  8  Burr.  1794. 
(m)  2  Dm.  fc  War.  807. 
(»)  8.  12. 

(o)  See  Zouch  r.  Parsons^  3  Burr.  1804. 
Kr)  Pott,  pp.  25,  26. 
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In  so  far  as  the  rule  in  Perhins  applies  to  deeds,  it 
was  much  discussed  in  Zotich  v.  Parsons  (q),  and  it 
was  in  effect  laid  down  that  an  infant's  deed,  where 
the  delivery  of  it  answers  to  the  livery  of  seisin  and 
operates  as  the  conveyance  of  an  interest,  is  merely 
voidable;  but  where  it  does  not  take  effect  as  an 
assurance  by  delivery  of  the  hand,  as  in  a  power  of 
attorney,  it  is  then  actually  void.  To  this  Lord  Mans- 
field added  the  qualification  that  if  a  case  should  arise 
where  it  would  be  more  beneficial  to  the  infant  that 
the  deed  should  be  considered  void;  as  if  he  might 
incur  a  forfeiture,  or  be  subject  to  damage  unless  it 
was  deemed  void ;  the  reason  of  an  infant  s  privileges 
would  in  such  a  case  warrant  an  exception  from  the 
rule.  It  was  not  necessary  to  discuss  which  of  the  two 
rules  was  applicable,  as  according  to  either  the  deed 
was  voidable  only.  Zouch  v.  Parsons  was  disapproved 
of  by  Mr.  Preston  (?•),  but  it  was  expressly  followed  by 
Lord  St  Leonards  in  AUen  v.  AUen  (s).  In  that  case 
father  tenant  for  life,  and  infant  son  tenant  in  tail  in 
remainder  of  an  estate  pur  autre  vie,  resettled  the 
property.  After  attaining  twenty-one,  the  son  confirmed 
the  settlement.  The  original  settlement  was  held  to 
be  voidable  only  on  both  gi'ounds,  viz.,  the  solemnity 
of  the  instrument  and  the  benefit  of  the  infant ;  Lord 
St  Leonards  saying  that  Zouch  v.  Parsons  had  pro- 
ceeded chiefly  on  the  latter.  Where  the  instrument 
has  no  solemnity  equivalent  to  feoffment  or  delivery, 
its  validity  must  depend  on  the  application  of  the 
second  rule.  This  rule,  however,  seems  to  be  stated 
in  terms  somewhat  too  narrow ;  an  instrument  may  on 
the  face  of  it  appear  beneficial  and  be  in  reality  the 
reverse,  or  it  may  appear  disadvantageous  and  not 
actually  be  so,  or  it  may  be  impossible  to  say  on  the 
face  of  the  instrument  whether  it  is  to  the  advantage 

(q)  8  Burr.  1794. 

(r)  2  Pres.  Conv.  250. 

(0  2  Dra.  &  War.  807. 
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of  the  infant  or  not.  The  qualification  to  the  first  rule 
introduced  by  Lord  Mansfield  (t),  viz.  that  a  deed  might 
be  held  void^  if  it  were  more  beneficial  to  the  infant  so 
to  hold  it^  seems  to  cut  at  the  root  of  the  first  rule, 
inasmuch  as  it  shows  that  an  instrument  may  be  void 
however  great  the  solemnity  it  carries  with  it,  and  thus 
evidence  dehors  the  deed  must  be  admissible,  a  result 
which  it  apparently  was  the  whole  object  of  the  rule  to 
avoid  Though  what  the  author  ventures  to  submit  is  Suggested 
the  true  rule  seems  never  to  have  been  laid  down  in  ^^^ 
distinct  terms,  it  may  be  gathered  from  the  language  of 
several  cases.  Thus  Lord  Raymond  (u)  states  the  rule 
to  be  that  where  the  contract  may  be  for  the  benefit  of 
the  infant  or  may  be  to  his  prejudice,  the  law  so  far 
protects  him  as  to  give  him  an  opportunity  to  consider 
it  when  he  comes  of  age,  and  it  is  good  or  voidable  at 
his  election.  Lord  Hardwicke  referring  to  this  case  (x) 
says  that  where  an  agreement  appears  on  the  face  of  it 
to  be  prejudicial  to  an  infant,  it  is  void,  but  if  for  his 
advantage,  then  voidable  only ;  while  Eyre,  C.  J.,  lays 
it  down  (y)  that  contracts  of  an  infant  are  void,  if  the 
Court  can  pronounce  them  to  be  to  his  prejudice.  It 
would  seem,  then,  that  in  considering  whether  an 
instrument  is  void  or  voidable,  the  true  test  at  common 
law,  irrespective  of  statute,  is  that  all  instruments  and 
acts  of  an  infant  are  voidable  only,  except  those  which 
are  necessarily  to  his  prejudice,  these  last  being  void  (z). 
But  the  statute-law  (a)  is  much  more  favourable  to 
infeints. 

(0  3  Bmr.  1807. 

(tt)  JfoU  Y.  Ward^  2  Stnu  987. 

{x)  Harvty  t.  AMe^,  8  Atk.  610. 

(y)  Keenc  y.  B&ycoU^  2  H.  BL  511. 

(2)  The  oorrectneM  of  this  result,  which  was  arrived  at  after  an  ex- 
rnnination  of  the  English  cases  only,  is  confirmed  by  the  fact  that  the 
mle  is  stated  in  almost  identical  terms  by  Story,  J.,  after  an  examiua- 
tion  of  the  English  and  American  cases  ;  Txuiker  v,  Mwrland^  1  Amer. 
lead.  C^sea,  280.  But  in  PoUock  on  Contracts,  5th  ed.  59,  it  is  sub- 
mitted  that  at  common  law  they  are  all  voidable  only. 

(a)  AnU^  p.  5. 
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Instrnments  Those  instruments  and  acts  of  an  infant  being  Yoid 
an  infant  ^  ^^  common  law,  at  any  rate  as  against  the  infant,  which 
which  are  are  necessarily  to  his  prejudice  (6),  it  follows  that,  if  an 
infant  enfeoffs  his  guardian,  it  is  void  (c) ;  so,  when  an 
infant  released  a  trustee  who  had  handed  over  only  part 
of  the  trust  funds,  the  release  was  said  to  be  void  both 
at  law  and  in  equity  (cZ). 
Appointment  In  many  cases  an  instrument  or  act  is  held  to  be  a 
acent^voi^  ^^  nullity,  because  it  must  from  its  own  nature  be  regarded 
as  prejudicial,  either  by  the  doctrine  of  the  law  or  the 
enactment  of  a  statute.  Thus  it  is  a  general  rule  that 
an  infant  cannot  appoint  an  attorney  (e)  or  an  agent  (/). 
Such  an  appointment  is  void  (g) :  consequently  any  act 
by  such  a  pei*son  is  void  also  as  against  the  infant.  A 
feoffment  made  by  an  infant  who  dies  without  heirs 
prevents  an  escheat ;  but  if  the  feoffment  be  made  by 
an  attorney  for  the  infant^  it  is  void,  and  the  escheat 
takes  place  {h),  A  letter  of  attorney  by  an  infant  to 
deliver  seisin  is  void,  and  any  person  who  claims  by 
virtue  of  it  may  be  treated  as  a  wrong  doer  (i).  So  an 
infant  cannot  be  guilty  of  a  forcible  entry  or  disseisin 
by  barely  commanding  or  assenting  to  one  to  his  use, 
for  such  a  command  is  void  (k),  A  lease  by  an  agent  is 
void,  and  the  infant  may  bring  ejectment  without  any 
notice  to  quit  (1).  A  warrant  of  attorney  is  void,  even 
though  in  the  case  quoted  thei*e  were  circumstances  of 
fraud  on  the  part  of  the  infant  (m).    A  cognovit  is 


(b)  See  the  remark  of  Lord  Mansfield,  8  Borr.  1807,  and  of  Eyre, 
C.  J.,  in  Keene  v.  Boycott,  2  H.  Bl.  514,  quoted  ante,  p.  9. 

(c)  Bac.  Abr.  Inf.  1.  8 ;  1  Roll.  Abr.  728. 
((f)  Overton  v.  Banister,  8  Ha.  503. 

(e)  Oliver  v.  Woodroffe,  4  M.  &  W.  650. 
(/)  Doe  T.  Roberts,  16  M.  &  W.  778. 
ig)  1  Roll  Abr.  730. 

(h)  JFhiUingham's  case,  8  Co.  Rep.  43,  45. 
(t)  2  Roll  Rep.  242 ;  Bac.  Abr.  Inf.  I.  3. 
.  Ik)  Bac.  Abr.  Inf.  H. 
(Q  Doe  T.  Boberts. 
(m)  Saunderson  v.  Marr,  1  H.  BL  75. 
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▼Old  (n),  or  a  submission  to  a  reference  by  an  attor- 
ney (o).  A  recovery  was  i-eversed  because  an  infant  was 
vouchee,  and  appeared  by  attorney  ( j>)  instead  of  by 
guardian  (9). 

On  the  other  hand,  there  are  old  authorities  to  show  Season  of  this 
that  an  infant  may  appoint  an  attorney  to  accept  livery  ™^®' 
of  seisin,  for  this  is  for  his  benefit  (r) ;  and  in  WestcoU 
V.  Cotton  (a)  it  is  said  that  an  infant  may  not  defend  an 
action  by  attorney;  but  may  bring  one  because  it  is  for 
his  benefit.  The  fact  that  such  an  appointment  can  in 
any  case  be  good  shows  the  true  reason  of  the  converse 
rule,  viz.,  that  it  is  not  generally  for  an  infant's  benefit 
to  have  an  attorney,  and  so  the  appointment  of  one  is 
voidj'as  being  prejudicial  on  the  face  of  it :  if  the  reason 
were  that  the  deed  does  not  take  effect  as  an  assurance 
by  delivery  of  the  hand  (t),  no  appointment  of  an 
attorney  could  ever  be  more  than  a  nullity :  and  with 
this  agrees  Bacon  Ah\  (u) :  "  If  the  infant  had  made 
a  letter  of  attorney  to  deliver  seisin,  he  might  have  an 
assize^  &c.,  because  the  letter  of  attorney,  like  all  other 
acts  of  agreement  made  by  an  infant  to  his  prejudice 
must  be  void ;  and  therefore  whoever  claims  under  it,  or 
by  virtue  of  its  authority,  must  be  a  wrong  doer." 

We  have  seen  {ante^  p.  5),  that  many  contracts  by  Contracts. 
infants,  whether  by  specialty  or  by  simple  contract, 
are  now  absolutely  void  by  statute ;  and  under  s.  2  Infants  Belief 
of  the  same  Act  {x)  those  which  are  not  void,  cannot    ^  ' 
be  effectually  ratified.    Contracts  for  necessaries,  as  to 
which  see  post,  p.  87,  are  excepted  (y). 

(»)  Oliver  r.  JFoodroffe,  4  H.  ft  W.  650. 
(0)  BiddU  T.  Dotae,  0  B.  &  C.  255. 

{p)  &Uke$  Y.  Oliver,  5  Mod.  209 ;  Hollandr.  Jackson,  Sir  J.  Brid.  75. 
{q)  Zotuh  and  MitehelVs  ease,  Godb.  161. 

(r)  Barnes  y.  Maehin,  Noy.  130 ;  1  Roll.  Abr.  780 ;  9  Yin.  Abr. 
Enf.  D.  384. 
{s)  Poph.  130. 
(0  Peik.  8. 12. 
(«)  In!  I.  3. 
Cs)  Sotpoet,  p.  19. 
(y)  The  first  edition  of  this  treatise  disciuses  at  length  the  qnestion 
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Covenants.         Before  the  Act  of  1874,  au  infant  could  not  bind 
himself  by  covenant  (z) ;  but  his  covenant  was  voidable 
only,  not  void,  unless  it  was  necessarily  to  his  preju- 
dice (a).   In  many  cases  the  covenant  will  now  be  void. 
^iSlnfiant     ^  *^  infant  and  adult  bind  themselves  by  joint,  and 
bonncL  several  covenants,  the  adult  will  be  bound,  though  the 

infant  is  not  (6).     If  an  infant  and  an  adult  enter  into 
mutual  covenants,  e.g.,  if  the  infant  covenant  to  serve, 
and  the  adult  to  teach  him,  the  infant  may  bring  aa 
action  for  breach  of  the  covenant,  though  the  other 
party  could  not  (c).      An  infant  may  bind   himself 
apprentice  (d) ;  but  even  in  that  case  he  cannot  be  sued 
upon  his  covenant  to  serve  (e),  except  under  the  custom 
of  London  (/). 
CoTenants  in      In  all  cases  not  within  the  Infants  Settlement  Act^ 
settkE^tp,    ^^^^  (s)>  where  an  infant  has  covenanted  to  settle  pro- 
perty by  deed  executed  ^^nr^^  t^ft  c^^^mftn^"^*^^^^^  the 
Infants  Relief^  Act,  1874,  the  covenant  will,  it  is  con- 
/W'^*  F'^KCM-   ceived,  be  incapable  of  being .  pffftrtnftUy  ratified  (A). 
^f^^yss'^i^^BMi,  under  the  equitable  doctrine  of  election  (i),  the 
c,jf^uillf%y^^  infant  will  seldom  be  entitled  to  any  benefit  under  the 

'iyl^ ^ t^Jz^i^oc!i  whether  infants'  bonds  are  voidable  or  void.  But,  except  possibly 
^(a  mMj  ^^i^' .         when  given  for  necessaries,  the  Act  of  1874  makes  them  either  void,  or 

incapable  of  being  sued  on,  though  ratified  after  migority.  As  to  bonds 
given  for  necessaries,  see  post^  p.  93.  If  a  man  by  will  direct  payment 
of  a  bond  given  during  infancy,  the  executors  cannot,  it  is  pitssumed, 
refuse  payment ;  Hampaon  v.  Lady  SydenJuim,  Nels.  Ch.  R.  55.  It 
seems  that  by  American  law,  a  bond  by  au  infant  is  voidable  only ;  1 
Amer.  Lead.  Cas.  811. 

(2)  Johnson  v.  Boyfidd,  1  Ves.  jun.  314  ;  JFkUtingham  v.  HUlf  Cro. 
Jac.  494. 

(a)  Keene  v.  Boycott,  2  H.  Bl.  511. 

lb)  Haw  V.  OgU,  4  Taun.  10  ;  QUlow  v.  LUlic,  1  Bing.  N.  C.  895  ; 
qu,f  however,  if  the  covenant  be  joint  only,  Gillow  v.  LUUe, 

(c)  FarTieJiam  v.  Atkyns,  1  Sid.  446. 

(d)  Seepos^,  p.  94. 

(«)  Oylherty.  Fletcher,  Cro.  Car.  179  ;  Lylly's  case,  7  Mod.  10. 
(/)  StanUnCa  com,  Moore,  135 ;  Horn  v.  Chandler,  1  Mod.  271. 
ig)  18  k  19  Yict.  c  43  :  aeepost,  p.  838. 
(h)  See  s.  2  of  the  Act,  post,  p.  19. 
(t)  Seepoat,  p.  86. 
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settlement,  without  compeDsating  the  persons  injured 
by  his  or  her  refusal  to  perform  the  covenant.  For  a 
statement  of  the  law  in  cases  not  within  the  Act  of 
1874,  see  post,  p.  29,  35. 

An  infant  cannot  make  a  will  {j).  Will. 

Previously  to  the  recent  statute  an  account  stated  Ac<»nnt 
was  voidable  only,  and  might  have  been  ratified  after 
twenty-one  by  the  infant  {k) ;  but  it  is  now  absolutely 
void,  at  all  events  against  the  infant  (Z). 

An  infant  is  not  bound  by  a  proviso  in  a  deed  to  Proviso  in 
which  he  is  not  a  party,  though  he  take  benefits  under  in&nt  not  a 
the  deed.     Thus  where  an  infant  was   articled  to  a  party, 
solicitor,  and  in  the  articles,  to  which  the  infant  was 
not  a  party,  there  was  a  proviso  that  he  should  not 
practise  within  a  certain  district,  and  the  father  cove- 
nanted that  on  attaining  twenty- one  the  son  should 
execute  a  bond  to  ensure  fulfilment  of  the  proviso,  the 
infant  served  under  the  articles  for  three  years  after 
attaining  twenty- one,  but  was  never  called  on  to  exe- 
cute the  bond ;  the  Court  refused  to  restrain  him  from 
practising  within  the  district  (m).     But,  before  the^ct \n  /^,u^^  •  ^^^ 
of  1874,  an  injunction  was  panted  against  a  ferHonl  ^^^  ^  Tii^^s*^ 
who,  while  an  infant,  had  himself  entered  into  a  some- J  ^^•^ 
what  similar  contract  (ii) ;  and  an  agreement  by  an^ 
infant  to  serve  a  dairyman  at  £1  a  week,  with  stipula- 
tions that  he  would  not  serve  for  his  own  benefit  any  of 
the  master's  customers  during  the  employment,  or  for 
two  years  afterwards,  and  for  two  weeks'  notice  to  leave 
on  either  side^  was  enforced  against  the  infant,  as  being 
a  beneficial  contract,  and  not  within  the  Act  (o). 

(J)  I  Yict.  c.  26,  8.  7.  Under  tho  old  law  he  could  make  a  will  of 
penonalty,  though  the  exact  age  at  which  he  might  make  it  was  doubt* 
fal ;  Co.  litt.  89  b.  note  6. 

(It)  WaiiamsY.  Moor,  11  M.  &  W.  256. 

(Q  See,  anU,  p.  5  (&). 

(m)  Capes  y.  HuOon,  2  Buss.  357.*/  UiM^  ^^U^^^^U  ty^^**^  ^^^i 

(»)  Cornwall  y.  Hawhiru,  41  L.  J.  Ch.  435. 

(o)  FcHows  V.  Wood,  59  L.  T.  518  ;  but  here  the  infant  probably  .    ^^ 

attained  twenty-one  before  his  breach  of  contract,  as  suggested  i"  / 1^7  io- //«-* 
Jhrneeaeo  r.  Bamum,  43  C.  D.  165.     See  also  pod,  pp.  94  {v),  96  (u).  ^t^X/4*  Ufi^^r^f 
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INSTRUMENTS  AND  ACTS  WHICH  ABE  VOID. 

Where  conversion  of  property  is  directed,  an  infant, 
though  absolutely  entitled,  cannot  elect  to  take  It  in 
its  unconverted  state  (p) ;  and  on  the  same  principle  a 
merger  of  a  charge  in  the  inheritance  will  not  take 
place,  if  it  be  to  the  disadvantage  of  the  infant  (q). 

As  an  infant  cannot ''  consent,"  his  goods  do  not  pass 
to  the  trustee  in  bankruptcy  by  being  left  in  the  order 
and  disposition  of  a  bankrupt  trader  (r).  As  a  cestiti 
que  ti'ust  absolutely  entitled  is  the  "  true  owner"  within 
the  meaning  of  the  Bankruptcy  Acts  («),  if  he  be  an 
infant,  it  is  conceived  that  he  could  not  be  prejudiced 
by  the  bare  trustee  allowing  his  goods  to  remain  in  the 
order  and  disposition  of  a  bankrupt  trader  (Q.  If, 
however,  the  trustee  be  not  merely  a  bare  trustee,  but 
have  powera  of  dealing  with  the  property  absolutely,  it 
seems  he  would  be  considered  as  the  "true  owner" 
within  the  meaning  of  the  Acts,  although  the  cestui 
que  trust  were  an  infant  (u). 


(p)  See  post,  p.  84. 

{q)  Forbes  v.  MoJaU,  18  Ves.  884 ;  Alsqp  t.  Bell,  24  B«av.  451. 
(r)  Viiier  v.  Cadell,  8  Esp.  88. 
{s)  Exp.  Burhidge,  1  Deac.  131. 
(0  See  LewiD,  8th  ed.,  245. 

\u)  Exp,  Dale,  Buck.  365 ;  and  sec  Hensley  y.  WiUs,  W.  N.  1867, 
172. 


CHAPTER   11. 

INSTRUMENTS  AND  ACTS  WHICH  ARE  VOIDABLE. 

Section  1. — Matters  of  Recoi*d. 


A  JUDGMENT  in  law  is  as  binding  on  an  infant  as  on  Jadgments  of 

Court 
Law. 


an  adult,  though  he  may  get  it  set  aside  by  showing  that  ^^'^^  °^ 


he  was  an  infant  (a) ;  and  in  proceedings  on  judgments, 
in  bankruptcy  (6)  or  against  the  property  of  infants  (c), 
the  Courts  will,  if  necessary,  inquire  into  the  considera- 
tion for  a  judgment  debt,  and  if  it  has  been  taken  away 
by  the  Act  of  1874  (see  ante,  p.  5,  post,  p.  19),  they 
will  disregard  the  judgment.  A  judgment  obtained  in 
an  action  by  the  next  friend  is  binding  on  the  infant, 
though  he  has  never  consented  to  the  action  being 
brought  (c2).  The  Court  is  not  bound  to  set  aside  a 
judgment  made  against  an  infant,  if  the  infant  has  no 
claim  to  the  indulgence  (e).  If  the  judgment  is  set 
aside,  the  Court  will  not,  except  in  special  circumstances, 
restrain  an  infant  from  pleading  infancy(/). 

A  judgment  binds  the  inheritance  of  an  infant  (gr),  ?*^*^.^® 
and  an  elegit  may  be  sued  out  upon  it  (h), 

A  judgment  entered  up  on  a  warrant  of  attorney  will  On  warrant 
be  vacated  (i) :  if  entered  up  against  an  infant  and  ^t^aerJa^^ 

(a)  ffenry  t.  Archib{ild,  Ir.  Rep.  5  £q.  559. 

ih)  Erp.  Kibble,  10  Ch.  373. 

(<•)  lie  Ondovo's  TnisU,  20  Eq.  677. 

{d)  Morgan  y.  Thome,  7  M.  &  W.  400;  post,  cli.  xxxi. 

{t)  Wright  ▼.  HurOer,  1  L.  J.  K.  B.,  0.  S.,  248 ;  see  pod,  p.  491  (n). 

(/)  Ddafidd  y.  Tanner,  5  Tann.  856. 

(^)  Be  BowarOi,  8  Ch.  418. 

(A)  Re  South,  9  Ch.  369. 

(0  Sauikltrton  v.  Jfarr,  1  H.  BL  75 ;  Jaekaon  v.  Modey,  cited  2 
£tra.  1043  ;  StorUm  y.  ToniLvM,  2  Biug.  475  ;  Maenamara  y.  Broicn, 
5  Ir.  L  U^.  460. 
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adults  ou  a  joint  warrant,  it  will  be  vacated  as  to  the 
infants,  and  left  to  stand  against  the  others  (&). 

Matters  of  record,  as  statutes  merchant,  and  of  the 
staple,  and  recognizances  acknowledged  by  an  infant, 
can  only  be  avoided  during  minority  (I).  The  Court 
on  one  occasion  refused  to  discharge  a  recognizance 
entered  into  by  an  infant  to  appear  and  prosecute, 
which  had  become  forfeited  (m). 

The  jurisdiction  and  procedure  of  the  Chancery 
Division  of  the  Court  in  actions  and  proceedings  by 
and  against  infants  require  separate  treatment,  and  are 
fully  discussed  in  chapters  xxix.,  zxx.,  and  xxxi.,  post 
Bankruptcy.  Under  the  old  law,  a  commission  of  bankruptcy 
against  an  infant  would  be  superseded  on  his  own 
petition  ('Ti),  or  on  that  of  a  third  person  (o).  Such  a 
commission  was  void  at  law  (p).  But  ,the  Courts  of 
Equity  refused  to  interfere  where  the  infant  had  been 
guilty  of  fraud  (q) ;  and  under  similar  cii-cumstances 
the  Court  of  Bankruptcy  refused  to  annul  the  fiat  (r). 
A  debt  fraudulently  contracted  by  an  infant,  who 
is  made  bankrupt  after  attaining  his  majority,  may 
be  proved  against  his  estate  (a).  Formerly,  where 
an  infant  was  in  partnership  with  adults,  aa  a  com- 
mission including  the  infant  could  not  be  supported. 


Fraud, 


Infant 
partner. 


(k)  MoUeux  y.  8t,  Aubyn,  2  W.  Bl.  1133 ;  A^lui  v.  LangUm,  4  Ho. 
k  Sc.  719. 

(I)  Co.  litt.  380  b  ;  Mary  P(niingi<m'8  ease,  10  Co.  Rep.  43  ;  Harrison 
V.  JForsley,  2  Dyer,  282  (b). 

(m)  JBxp,  WUliama,  13  Price,  678. 

(ft)  Easp,  Sidcbotham,  1  Atk.  146  ;  Erp.  Adam,  1  Y.  &  B.  494  ;  JSxp. 
MauU,  14  Yes.  603. 

(o)  JEcp.  Barwis,  6  Yos.  601. 

( J))  Bellmi  V.  Hodges,  9  Bing.  365 ;  O'Brien  t.  Currie,  8  C.  &  P. 
283. 

{q)  Exp.  Watsmi,  16  Yes.  265. 

(r)  Exp.  Bales,  2  M.  B.  &  De  G.  837 ;  but  see  Exp.  Jones,  18  C.  D. 
109,  cited  post,  p.  17.     Under  a  former  Act,  it  was  held  that  a  petition 
by  an  infant  that  his  adjudication  might  be  annulled  by  reason  of  hi^ 
infancy,  must  be  dismissed  if  not  presented  within  the  period  fixed  in^ 
cases  of  adults  :  Re  West,  3  De  G.  M.  &  6.  198.  V    ' 

(s)  Exp.  Unity  JoiiU  Stock  Bank,  3  De  G.  &  J.  63.    As  to  what  jb  ^ 
sufficient  to  establish  fraud  against  the  in&nt,  see  jmst,  p.  102. 
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it  was  necessary  to  take  out    separate  commissions 
against  each  partner  (t) ;  but  now  a  petition  may  be^*'^^^^-^^^^^ 
presented  against  any  one   or  more  of  the  partners  /y^  ^^^^J^*^*^ 
without  including  the  others  (u).  /?^I2-^  f  */  ^'^^ ' 

It  has  been  held  that  an  infant  may  be  adjudicated  Infant  cannot 
bankrupt  on  his  own  petition  (x) ;  but  he  cannot  in  that  bankrupt  on 
way  alter  his  status  of  infancy,  and  therefore  he  cannot  **^.?1^'^ 
either  obtain  the  advantages  or  entail  on  himself  the  dis- 
advantages of  such  a  proceeding  (y).     Nor,  if  he  be  in 
fact  adjudicated  a  bankrupt^  can  he  be  prosecuted  for 
offences  against  s.  12  of  the  Debtors  Act,  1869,  at  any 
rate  unless  he  thereby  defittuds  creditors  in  respect  of 
debts  for  necessaries  (z). 


Section  2. — Inatrv/ments  and  Acts  in  Pais. 

Instruments  and  acts  in  pais  fall  under  three  heads, 
(1)  Instruments  under  seal;  (2)  Instruments  not 
under  seal,  and  parol  agreements;  and  (3)  Acts  or 
conduct 

(1)  As  to  iTistinLments  under  Seal. — It  has  been  instruments 
already  shown  {ante,  p.  9),  that  in  many,  if  not  most, 
cases,  the  instruments  and  acts  of  an  infant,  though  not 
binding  upon  him,  are  at  common  law  voidable  only,  i.e., 
he  may  elect  to  be  bound  by  them  or  not.  Littleton 
says  (a), "  And  it  is  to  be  understood  that  when  it  is  said 

(0  Eq9.  ffenderson,  4  Yes.  163  ;  Exp.  ZayUni,  6  Yes.  434,  440. 

(»)  Bankraptey  Act,  1883,  s.  110. 

{z)  Se  Smedley,  10  L.  T.,  K.  S.,  482  ;  JSssp.  Bands,  15  W.  K.  1089. 

(y)  Per  Jessel,  M.  B.  ;  Exp.  Jones,  18  G.  D.,  p.  123 ;  Ee  Eainei/s, 
3  L  K  Ir.  459. 

{z)  Beg.  Y.  Wilson,  5  Q.  B.  D.  28.  If  goods  be  in  the  possession 
of  a  firm,  one  partner  heing  an  infant,  and  the  other  is  made  a  benk- 
rnpt,  the  act  of  bankraptey  being  committed  by  the  two  partners,  they 
•le  not  in  the  order  and  disposition  of  the  bankrupt ;  Exp.  Dorman, 
8Ch.51. 

{a)  Sec  259. 

8.Ij*I«  c 
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that  males  or  females  be  of  full  age,  this  shall  be  inteoded 
of  the  age  of  twenty-one  years ;  for  if  before  such  age  any 
deed  or  feoffment^  gi^nt,  release,  confirmation,  obligation, 
or  other  writing,  be  made  by  any  of  them,  all  serve  for 
nothing,  and  may  be  avoided."     "There  is  in  law  a 
total  absolute  disability  in  an  infant,  that  by  no  manner 
of  conveyance  can  he  dispose  of  his  inheritance"  (6). 
So  a  feoffment  by  an  infant  is  voidable  (c),  except  as  to 
gavelkind  land,  the  customs  relating  to  which  may  be 
seen  in  2  Dav,  Conv.  Pt.  I.,  4th  ed.,  244. 
Declaration  of     Though  an  infant  cannot  declare  such  a  use  as  the 
Statute  will  execute,  yet  in  conveyances  which  operate 
by  transmutation  of  possession,  as  fine  and  recovery,  or 
feoffment,  he  may  declare  the  uses,  and  such  declara- 
tion is  voidable  only  (cZ)  ;  and  as  a  grant  is  now  in  this 
respect  on  the  same  footing  as  a  feoffment,  an  infant 
may  graft  a  trust  upon  the   legal   estate,  though,   of 
course,  such  declaration  would  be  voidable  by  him  (e). 
Bargain  and       These  conveyances  are,  in  fact,  nothing  more  than 
^^^^^[^^ declarations  of  uses:  the  bargainor  or  covenantor  was 
seiijed  to  the    deemed  by  the  Court  of  Giancery  to  be  seised  to  the  use 
of  the  bargainee  or  covenantee,  and  this  use  was  by  the 
Statute  of  Uses  clothed  with  the  legal  estate.    For  the 
purpose  of  raising  a  use  some  consideration  was  required ; 
in  the  former  case,  money  or  other  valuable  consideration, 
and  in  the  latter,  blood  or  marriage.    An  infant  cannot 
transfer  the  legal  estate  by  either  of  these  deeds,  for  his 
declaration  of  use  is  not  one  which  the  Statute  of  Uses 
would  execute.     Thus,  a  deed  of  bargain  and  sale  by  an 
infant  is  of  no  effect  to  raise  a  use  (/) ;  and  if  he  covenant 
to  stand  seised  to  a  use  in  consideration  of  blood  or 
marriage,  the  use  is  void  {g) ;  but  it  would  seem  that 


use. 


Legal  estate 
not  trans- 
ferred 
thereby. 


(h)  Per  Lord  Hardwicke,  Hearle  v.  OrcenJbanky  S  Atk.  p.  712. 

(c)  WhiUingliam's  case,  8  Co.  Rep.  43  ;  Co.  Litt  837  b. 

(d)  Bac.  Uses,  L  T.  355  ;  Gilb.  Uses,  239. 

(e)  Lewin,  8th  ed.,  25. 

(/)  Gilb.  Uses,  239 ;  2  Inst  673. 
{g)  Boc.  Uttes,  L.  T,  355. 
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the  deed  of  bargain  and  sale  or  covenant  to  stand  seised 
stands  upon  the  ordinary  footing  of  an  infant's  deed,  and 
is  voidable  only,  unless  necessarily  to  his  prejudice* 
Thus,  if  there  be  no  consideration  for  a  bargain  and  sale, 
though  a  consideration  is  expressed,  such  a  deed  is 
void  (h) :  but  in  general  his  deed  of  bargain  and  sale 
enrolled  is  voidable  (i) :  so  before  the  Infants  Belief 
Acty  1874,  it  would  probably  have  been  held  that  his 
covenant  to  stand  seised  to  uses  would  become  binding  ^^^nJ^" 
on  him  by  confirmation  after  attaining  twenty-one,  and  one. 
that  an  action  would  then  lie  against  him  on  the  cove- 
nant, as  in  the  case  of  a  covenant  to  stand  seised  to  the 
use  of  a  stranger,  where  also  no  use  or  estate  arises  ( k). 
But  under  s.  2  of  that  Act  no  action  conld  now  be 
brought  upon  such  a  confirmation.  This  section  is  in 
the  following  words  : — 

"  No  action  {I)  shall  be  brought  whereby  to  charge  ] 
any  person  upon  any  promise  made  after  full  age  to  I 
pay  any  debt  contracted  during  infancy,  or  upon  any  h^J^  ^-^^  --  o^ul 
ratification  made  after  full  age  of  any  promise  or  con-/  ij^z^^.  /Tii:::!/ 
tract  (m)  made  during  infancy,  whether  there  shall  or    t^'^^i^T^^/.jLf 
^S^  shall  not  be  any  new  consideration  for  such  promise  or 
^^f  ratification  after  full  age  {n)r^  ^  r.^uAu^F'  .n^fu.  h (^^  f^ ^^^^?^^^^- 
Ifi^l^      When  it  is  said  that  such  a  use  declared  bv  an  infant  Ar^    ^'-^^  t^u  ^(^ 
IS  void,  probably  all  that  is  meant  is,  that  it  is  not  such   ujr^^^  ^u  /^^  ^ 

{h)  Ibid. 

(»)  2  Inst.  673. 

(it)  2  Shep.  Touch.  511. 

(l)  Including  salt  or  other  proceeding ;  He  Onshtoi's  TnMts^  20  Eq. 
677  ;  and  probably  *' set-off,"  see  Jtawlcy  y.  Sawley,  1  Q.  B.  D.  460 
(a  case  on  Lord  Tenterden*s  Act,  a.  5). 

(m)  These  words  are  general,  and  inelnde  a  promise  to  marry  :  Cox-  /^  ^Z**^^,,,  ^  ^ 
head  v.  JiuUis,  8  C.  P.  D.  439  ;  JHieham  y.  WorraU,  5  ib,  410.     The  ^^Ji-TTZ^^^^.^^  L^;^ 
Act  anplies  to  ratifications  made  after  its  itassiniF  of  contracts  made  xL^  ^/  i^*-^  fX^ 


pealed  s.  6  of  9  Geo.  4,  c  14  (Lord  Tenterden's  Act),  whereby  it  was   -^»"^'^  *  A^^^ .  ^i  ii,^  ^^^ 
enacted  that  the  infant  should  not  be  charged  except  upon  a  written 
rat&fication.     The  Act  was  expressly  repealed  by  the  Statute  Law 
Beyision  Act,  1875  (38  k  39  Vict.  c.  66). 

C  2 


release. 


SO  INSTRUMENTS 

a  use  as  the  Statute  ^eould  execute  duriog  infancy :  the 
precise  effect  of  a  confirmation  by  an  infant  after  twenty-^ 
one,  of  a  bargain  and  sale  made  duiing  infancy,  seems 
never  to  have  been  decided.  It  would  probably  b^ 
held  that  the  use  as  well  as  the  deed  is  made  good  from 
the  beginning,  and  that  the  bargainee  has  as  good  an 
estate  as  if  the  bargain  and  sale  had  been  made  by  an 
adult  (o). 
Lease  acd  Prior  to  the  Statute  of  Uses,  if  a  man  made  a  lease 

for  years  and  the  lessee  entered,  he  might  take  a  release 
of  the  reversion  from  the  lessor,  and  thus  become 
owner  in  fee  without  the  necessity  of  livery  of  seisin ; 
but  for  this  purpose  it  was  necessary  that  the  lessee 
should  actually  enter,  for  if  he  had  not  actual  possession, 
but  only  a  right  to  it  by  the  lease,  the  release  was 
void  (p).  After  the  Statute  of  Uses  the  lease  was,  in 
fact,  a  bargain  and  sale  for  a  year,  and  this  raised  a  use 
for  the  lessee  which  the  Statute  executed,  so  that  the 
land  was  actually  vested  in  him  without  entry,  and  he 
could  then  take  a  release  of  the  reveraon  (q).  As  the 
validity  of  the  release  depends  upon  the  fact  of  the  laud 
being  actually  vested  in  the  lessee,  either  by  entry  or 
by  force  of  the  Statute,  if  the  execution  by  an  infant  of 
the  deed  of  bargain  and  sale  for  a  year  is  of  no  effect  in 
raising  a  use,  and  the  lessee  do  not  enter,  the  release 
founded  on  it  must  necessarily  be  void.  The  validity 
of  a  lease  and  release  by  an  infant  was  much  discussed 
in  the  case  of  Zauch  v.  Paraons  (r).  A  man  seised  in 
fee  mortgaged  land;  the  mortgagee  died,  leaving  an 
infant  heir,  who  was  also  one  of  his  executors.  The 
mortgage  money  was  paid  off  by  the  lessors  of  the 
plaintiff,  who  at  the  same  time  made  further  advances 

(o)  See  Zoueh  y.  Parsons^  3  Burr.  1794  ;  and  in  America,  Jackscn  v. 
Burehin,  14  John.  126  ;  Ttieier  v.  Moreland,  1  Amer.  Lead.  Cas. 
280.  y.  ^  F^**j^^^  /f  cr  fii 

ip)  Lilt.  8.  459 ;  Co.  litt  270  a. 

iq)  Hai^.  Co.  Litt  n.  227. 

(r)  3  Burr.  1794. 
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to  the  mortgagor,  and  b;  deeds  of  lease  and  release,  to 
which  the  infant  and  the  executors  were  pai'ties,  the 
mortgaged  land  was  conveyed  to  the  transferees.  The 
infant  entered  for  the  purpose  of  avoiding  his  convey- 
ance, and  the  lessee  of  the  tranferees  brought  an  action 
of  ejectment  to  recover  possession.  At  the  date  of  the 
action  the  infant  was  still  under  twenty-one,  so  that 
there  was  no  question  of  confirmation.  It  was  held  by 
Lord  Mansfield  that,  supposing  the  conveyance  to  be 
voidable,  the  entry  by  the  infant  while  still  under  age 
had  not  avoided  it ;  that  the  plaintifiTs  title  was  good, 
1st,  because  a  deed  by  an  infant  was  voidable  only,  and 
binding  till  it  was  set  aside ;  and  2ndly,  as  the  infant 
on]y  did  what  the  Court  of  Chancery  would  have  com- 
pelled him  to  do,  the  conveyance  was  actually  binding 
on  him.  The  mode  in  which  a  lease  and  release  operates, 
viz.,  by  raising  a  use,  was  not  touched  upon ;  but  it 
follows  from  the  decision,  either  that  the  transferees  had 
perfected  the  bargain  and  sale  for  a  year  by  entry,  which 
is  nowhere  stated,  or  that  a  use  declared  by  an  infant 
for  the  purpose  of  effecting  transmutation  of  possession 
is  not  necessarily  one  which  the  Statute  will  not  execute ; 
but  that  if  the  Court  see  it  is  for  the  infant's  benefit,  or 
it  would  seem  from  analogous  reasoning,  if  the  infant 
confirm  the  deed  declaring  the  use  after  twenty-one, 
sach  a  use  is  good  from  the  beginning.  Zouch  v.  Par- 
sons was  disapproved  of  by  Mr.  Preston  (a),  but  has  the 
sanction  of  Lord  St  Leonards  (Q  and  of  Lord  Eldon  (u), 
and  is  now  regarded  as  having  been  well  decided  {x). 

If  an  infant  exchange  lands,  and  after  full  age  occupy  Exchange, 
the  lands  taken  in  exchange,  the  exchange  is  become 
perfect,  for  the  exchange   at  the   first   was  not  void 
(because  it  amounted  to  a  livery,  and  also  in  respect 

(f }  2  Prest  Conv.  250. 
(0  AUen  y.  Allen^  2  Dm.  k,  War.  807. 
(if)  Anon,  V.  Handeoek,  17  Yes.  883. 

(2)  Per  PeonoD,  J.,  Bwmaby  v.  EquiiahU  Revenianary  InUrest 
Society,  28  C.  D.  p.  419. 
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Partition. 


Qrants 


of  the  recompense)  but  voidable  (t/).  Tliis  common  law 
assurance  has  fallen  out  of  use,  and  exchanges  are  now 
effected  under  various  Acts  of  Parliament,  or  bj  mutual 
conveyances. 

An  equal  partition  is  binding  on  an  infant,  because 
he  is  compellable  by  law  to  make  partition,  and  if  the 
partition  be  unequal,  it  is  not  void  but  voidable  by  his 
entry;  and  if  he  take  the  whole  profits  of  the  unequal 
part  after  age  the  partition  is  made  good  for  ever  {z)* 
The  different  methods  of  partition  are  enumerated  by 
Littleton  (a) ;  but  partitions  are  now  effected  by  con- 
veyance, or,  if  any  of  the  parties  are  infants,  or  other- 
wise not  8ui  juris,  by  recourse  to  the  Chancery  Divi- 
sion of  the  High  Court,  under  the  Partition  Acts,  1868 
and  1874  (6). 

The  word  grant  was  properly  applied  to  incorporeal 
hereditaments,  of  which  no  livery  could  be  given,  as 
advowsons^  services,  rents,  commons,  reversions  and 
such  like  (c).  Besides  the  authorities  before  referred 
to  {d)y  which  would  make  all  deeds  by  an  infant  void, 
there  is  a  case  (e)  which  lays  down  that  a  grant  of  an 
advowson  by  an  infant  is  void  and  cannot  be  confirmed  ; 
and  this  statement  is  repeated  by  Brooke  (/).  On  the 
other  hand,  we  have  the  rule  given  by  Perkins  (//), 
that  an  infant's  deed,  where  the  delivery  of  it  answers 
to  the  livery  of  seisin,  and  opemtes  as  the  conveyance 
of  an  interest,  is  voidable,  approved  by  Lord  Mans- 
field (It),  the  authority  of  Littleton  (i),  and  a  decision 


(y)  Co.  Litt.  51  b,  where  the  requisites  of  an  excbange  are  mentioned. 

(2)  Co.  Litt.  171  a  &  b. 

(a)  S.  2i%,\et\aeq,  ;  and  see  Harg.  Co.  Litt.  169  a,  n.  2. 

{b)  Seejx»^,  ch.  xxL  s.  3. 

(c)  Co.  Litt.  172  a. 

(d)  Ante,  p.  6. 

(c)  28  Hen.  VIIL  2. 

if)  Covert.  &  Inf.  pi.  i.  ;  9  Vin.  Ab.  885. 

to)  S.  12. 

{h)  Zouch  y.  Fanons,  3  Burr.  1794. 

(i)  S.  259. 
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in  Hudson  v.  Jones  {k),  that  the  grant  of  a  reotchaige 

by  an  infant  was  voidable.    In  Holt  v.  Sandhach(l) 

tenant  for  life  and  infant  remainder-man  granted  a 

rentcharge,  and  the  Court  inclined  to  think  it  good  as 

having  been  confirmed  by  the  infant,  but  the  case  went 

off  on  a  question  of  pleading.    Stevens  v.  Bishop  of 

Lincoln  {m)  is  not  very  intelligible  :  there  was  a  grant 

by  feme  tenant  for  life  and  the  infant  reversioner  of 

the  next  avoidance  of  an  advowson,  and  a  confirmation 

by  the  infant  at  full  age :  the  feme  died,  and  it  was 

held  good  during  the  life  of  the  feme, 

I    By  the  Act  to  amend  the  law  of  real  property  (n)  cor-  Seal  Property 

poreal  hereditaments  lie  in  grant  as  well  as  in  livery,  ment^™t."^^* 

and  there  can  be  little  doubt  that  an  infant's  grant, 

whether  of  corporeal  or  incorporeal  hereditaments,  and 

his  assignment,  would  now  be  rP[nrftw4aH  m  vr^j^j^hlA^ 

iinlftoy  tKfiy  w<>|y^  T^'^^'igiffily  to  hiT  prrjudjoo  (o), 

A  grant  of  an  annuity  by  an  infant  was  formerly  Grant  of 
void  by  statute  (p),  and  a  judgment  entered  up  against 
an  infant  to  secure  an  annuity  granted  by  him  would 
be  set  aside  (q).  If  an  adult  joined  with  an  infant  in  a 
joint  and  several  grant  of  an  annuity,  the  grant  though 
void  as  to  the  infant  was  good  against  the  adult  (r) ; 
though  if  the  grant  had  been  joint  only,  it  might  have 
been  altogether  void  (a).  As  53  Geo.  III.  c.  141  has 
been  repealed  (t),  an  infant's  grant  of  an  annuity  now 
stands  on  the  same  footing  as  his  other  grants. 

An  infant  may  accept  a  grant,  but  it  is  at  his  election  Acceptance  of 
to  avoid  or  confirm  it  on  attaining  twenty-one  (u).    As 


{k)  8  Mod.  311  lu  (0  Cro.  Car.  103. 

(m)  Hea  20.  (n)  8  &  9  Vict  c.  106. 

(0)  Zoueh  y.  Parsons,  sup,  ;  Allen  y.  Allen,  2  Drn.  k  War.  807. 
(p)  58  Geo.  III.  c  141,  8.8. 

iq)  Stortan  y.  Tomlins,  2  Biog.  475. 

(r)  Jfaw  y.  Ogle,  4  Taun.  10 ;  Oillino  y.  Lillie,  1  Bing.  N.  C.  695. 

(f  )  OtHaw  y.  Lillie. 

(1)  17  k  18  Vict,  c  90. 

(«)  Co.  Litt.  2  b,  350  b. ;  Bac.  Ab.  Inf.  F. ;  N,   W.  Ry.  Co.  v. 
McMickael,  5  Exch.  p.  127. 
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to  bow  far  an  infant  taking  property  is  bound  by  tbe 
conditions  attacbing  to  it,  wbetber  conditions  in  fact  or 
in  law,  see  postj  p.  78. 
Joint  tenancy,  It  bas  been  said,  on  tbe  authority  of  an  old  case  (a?), 
w  en  severe  ^^^  ^^  agreement  to  alien  by  an  infant  is  not  a  sever- 
ance of  a  joint  tenancy  in  equity ;  but  tbis  case  bas 
recently  been  subjected  to  criticism  by  Pearson,  J., 
who  held  (y)  that  a  proviso  in  a  marriage  settlement 
executed  in  1871,  for  the  settlement  of  tbe  present  and 
after-acquired  property  of  tbe  wife,  who  was  then  an 
infant,  and  who  died  soon  after  attaining  twenty-one, 
without  having  attempted  to  repudiate  or  avoid  the 
settlement,  severed  a  reversionary  joint  tenancy  in 
consols  to  which  she  was  then  entitled.  It  would  seem, 
bowever,  that  such  a  proviso  or  covenant  by  an  infant 
in  a  deed  executed  after  the  commencement  of  the 
Infants  Belief  Act,  1871,  could  not  be  effectually  ratified 
or  enforced  {z).  Actual  alienation  is  a  severance  at  law, 
By  marriage,  until  the  alienation  is  avoided  (a).  Before  the  Manied 
Women's  Property  Act,  1882  (6),  the  marriage  of  a 
female  effected  a  severance  of  her  joint  tenancy  in 
chattels  personal  in  possession  (c),  but  not  in  chattels 


{x)  May  V.  Hook^  Go.  litt.  246  a,  n.  1  ;  Bac.  Ab.  luf.  I.  3. 

(y)  Bumahy  v.  EquUahle  Beversiwiary  Intercsit  Society^  28  C.  D. 
416. 

{z)  Anity  p.  19.  It  has  boen  pointed  out  by  a  learned  jndge  that 
>«^*c^  if  8.  2  of  the  Act  applies  to  a  covenant  for  the  settlement  of  property 
on  an  infant's  marriage,  nothing  short  of  a  new  disposition  of  the 
property  by  the  infant,  after  majority,  woald  sot  it  up ;  and  such  new 
disposition,  unless  some  fresh  valuable  consideration  were  given  for 
it,  would  be  a  purely  voluntary  disposition  ;  see  83  Sol.  J.  101 ;  S6 
Law  Times,  216.  n  Si^S-  ^f^ 

(a)   }V%iUingham's  case,  8  Co.  Rep.  43. 

(6)  45  and  46  Vict  c.  75.  S.  2  provides  that  every  woman  who 
marries  after  the  commencement  of  the  Act  (Ist  Jan.,  1888)  shall  be 
entitled  to  have  and  to  hold  as  her  separate  propei-ty  and  to  dispose  of 
in  manner  aforesaid  (i.«.,  by  will  or  otherwise,  without  the  intervention 
of  a  trustee  ;  see  s.  1  (1))  all  real  and  personal  property  which  shaU 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  de> 
volve  upon  her  after  marriage. 

(c)  Co.  Litt.  185  b :  JSracebridge  v.  Cooke,  Plowd.  41/. 
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real,  or  choses  in  action  which  the  husband  has  not 
reduced  into  possession  during  the  coverture  {d) ;  but 
in  the  case  of  females  married  since  the  commencement 
of  that  Act,  their  joint  tenancy  will  not  be  thereby 
severed.  If  two  infant  joint  tenants  join  in  a  con- 
veyance, and  one  die,  the  survivor  may,  by  avoiding 
the  conveyance,  become  entitled  to  the  whole ;  but  if 
one  be  adult  and  die,  the  infant  can  only  recover  a 
moiety  (e).  The  Court  cannot  sever  an  infant's  joint 
tenancy  (ee). 

A  lease  by  an  infant,  at  any  rate  if  rent  be  reserved,  J^eaws  by 
is  voidable  only  (/).    The  lease  is  voidable  only,  though 
the  best  rent  is  not  reserved  ((7),  and  the  infant  may 
have  an  action  for  rent  (A).     Though  the  infant  may  Leasee  bound, 
set  aside  the  lease,  the  other  party  cannot  (t).    It  is 
sometimes  stated  that  a  lease  by  an  infant  without  Lease  withont 
rent  is  void,  the  authorities  referred  to  being  Blunden  ^^^ 
v.  Baugh  (k)  and  Humphreston'a  case  (I).    In  neither 
case  was  this  decided ;  in  the  former  there  was  a,  dictum 
only,  while  in  the  latter,  where  the  lease  was  to  try  title, 
the  Court  differed,  and  no  decision  was  come  to.     A 
lease  without  reservation  of  rent  is  not  ipso  facto  void, 
for  an  infant  may  make  a  lease  to  try  title  (m) ;  and  it 
may  be  considered  as  settled,  in  accordance  with  the 
rule  above  laid  down,  that  a  lease  by  an  infant  is  void- 


ed) Be  Barton's  Trusts,  10  Hare,  12  ;  Armstrong  v.  Armstrong,  7  Eq. 
518,  522 ;  Hughes  v.  Anderson,  38  C.  D.  286. 

(«)  Ca  Litt  887  b. 

(«)  Archer-Burton  v.  Archer-Burton,  W.  N.  1879,  217. 

(/)  Co.  Litt.  808  a ;  AshfiM  y.  Ashfidd,  Noy.  92,  Latch.  199,  Ooclb. 
34k  ;  Slalar  v,  Trimble,  14  Ir.  C.  L.  842  ;  and  see  post,  p.  68. 
Eflaetnal  leases  of  infants'  lands  may  be  granted  in  yarions  modes : 
ae«  post,  cb.  zi.  8.  1 ;  cb.  zxi.  ss.  4,  6,  7  ;  ch.  xxv.  s.  6. 

ig)  Slator  t.  Brady,  14  Ir.  C.  L.  61. 

(A)  Smith  y.  Bowen,  2  Eeb.  581  ;  1  Mod.  25. 

(t)  Clayton  v.  Aahdoum,  Vin.  Abr.  Enf.  G.  4,  pi.  1  ;  Forrester's 
ease,  1  Sid.  41. 

(ir)  Cro.  Car.  802. 

{I)  2  Leo.  216 ;  8.  C.  sub.  nom.  Lane  y.  Cowpcr,  Moore,  103. 

{m)  Barnes  r.  Maehin,  Koy.  130. 
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l*arol  lease. 


Iictermina- 
iioD  of 
tjnaucy. 


to 
infants. 


able  only.  If  do  rent  is  reserved,  unless  some  benefit 
thereby  accrues  to  the  infant,  €,g,,  trying  title,  the  lease 
vro\x\d  be  held  void  against  the  infant  as  being  neces- 
sarily to  his  prejudice ;  while,  on  the  other  haDd,thougli 
rent  is  reserved,  the  lease  would  be  void,  if  it  would 
work  a  forfeiture  (ti),  or  cause  damage  to  the  infant,  or 
be  a  breach  of  trust  (o). 

A  parol  lease  is  voidable  only,  for  the  infant  may 
recover  for  use  and  occupation  (p),  and  may  confirm  the 
lease  after  twenty-one. 

An  infant  cannot  determine  a  tenancy  without  giving 
due  notice  to  quit,  if  it  is  or  has  become  in  any  way 
binding  on  him,  e,g,,  if  he  becomes  entitled  to  a  rever- 
sion of  an  estate  leased  from  year  to  year  (q) ;  or  if  he 
has  brought  an  ejectment,  and  the  action  has  been  com- 
promised on  the  terms  of  the  defendant  paying  an*ears 
of  rent  and  attorning  to  the  infant  (r) ;  or  if  he  has  in 
any  way  recognized  the  lease,  as  by  receiving  rent  (s) ; 
but  if  the  lease  be  void  against  the  infant,  e.g.,  a  lease 
made  by  an  agent,  the  infant  may  bring  ejectment 
without  giving  notice  (t). 

Before  the  Act  of  1874,  a  lease  to  an  infant  was 
voidable  by  him,  and  if  he  continued  to  occupy  after 
attaining  twenty-one,  he  was  held  liable  for  all  arrears 
of  rent  (u) ;  but  the  covenant  to  pay  rent,  even  though 
the  lease  were  ratified  after  majority,  could  not  now  be 
sued  on  (x),  nor  can  an  action  for  use  and  occupation  bo 


(n)  Ashfield  y.  Aahfield,  Godb.  364. 

(o)  See  Zaiich  y.  Parsons,  3  Barr.  1807. 

(p)  SmUh  y.  Bowen,  1  Mod.  25. 

{q)  Maddon  v.  IFhite,  2  T.  R.  159. 

(r)  Doe  d.  Miller  v.  Noden,  2  Esp.  530. 

(a)  Rcea  d.  Lloyd  y.  Evans,  Cotnyu.  Land.  &  T.,  bj  ChiltOH^ 
288. 

(0  Doe  y.  Jioberts,  16  M.  k  W.  778. 

(u)  KeUey's  case,  Cro.  Jac.  320;  also  reported  as  Kelley's  ease,  1 
Brown].  120,  KeUle  y.  Elliott,  1  RolL  Ab.  731,  and  Kirim  r.  EUioU^ 
2  Bulst  69  ;  and  see  Blake  y.  Concannon,  Ir.  Rep.  4  C.  L.  823. 

(x)  Ante,  p.  19. 
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maintained  against  an  infant,  except  in  so  far  as  the  Use  and 
occupation  can  be  considered  a  necessary  (y). 

A  dictum  attributed  to  Lord  Mansfield  (z\  that  if 
an  infant  takes  an  estate,  and  is  to  pay  rent  for  it,  he 
ahali  not  hold  the  estate  and  defend  himself  against 
payment  of  the  rent,  by  pretence  of  infancy,  has  lately 
been  denied  (a) ;  and  in  an  action  against  an  infant 
who  had  obtained  a  lease  of  a  furnished  house  on  an 
implied  representation  that  he  was  of  full  age,  it  was 
held  that  the  lessor  could  not  at  the  same  time  claim 
to  have  the  lease  declared  void,  and  make  the  infant 
liable  for  use  and  occupation ;  possession  was  ordered 
to  be  given  up,  and  the  infant  was  ordered  to  pay  the 
costs  of  the  action  (6). 

In  Conny*s  ca8e(c)  it  was  held,  in  an  action  of  Im61oi6:b 
replevin  against  a  superior  lord  who  had  distrained 
for  quit  rent,  that  the  attornment  of  an  infant  in 
respect  of  land  taken  by  descent  was  good,  and  the 
distress  was  therefore  legal.  And  it  is  conceived  that 
an  infant  lessee  may  still  be  liable  so  far  as  payment  of 
rent  is  an  obligation  arising  from  tenure,  though  not 
liable  by  contract,  and  therefore  that  the  landlord  may 
pursue  any  remedy,  e,g,,  that  of  distress,  which  can  be 
enfoiced  without  an  action. 

Lloyd  V.  Oregoi'y  {(I)  is  often  quoted  as  an  autho-  Surrender. 
rity  that  a  surrender  by  an  infant  is  void  ;  it  appears, 
however,  from  another  report  of  that  case  (e),  that, 
the  grant  of  the  new  lease  Leing  void,  the  ground 
of  the  surrender  failed,  and  it  was  consequently 
void   as    made  without    consideration.      In    ordinary 


(y)  Critp  T.  Churchill,  cited  in  Lloyd  y.  Johnton,  1  B.  &  P.  840; 
Lowe  T.  Griffith^  1  Scott,  458  ;  and  see  post,  p.  69. 
(s)  S.  of  BMckinghamthirc  t.  Drury,  2  Ed.  p.  72. 
(a)  Per  Jcsael,  M.  B.,  LemprUm  v.  Lange,  12  C.  D.  677. 
(6)  Ibid.  679. 

(«)  9  Co.  Bepi  85,  cited,  jmm^  p.  80. 
{d)  Cro.  Car.  502. 
{e)  Sir  W.  Jonea,  Rep.  406. 
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cases   a  surrender  by  an  infant  would  be  voidable 
only  if). 
CopyLoldB.         An  infant  is  not  bound  by  a  surrender  of  copy- 
holds (g),    even    though    the    surrenderee    has    been 
admitted  (h),  unless  under  special  custom  (^). 
Coveuants  in       The  Act  of  1874  (k)  has  materially  altered  the  law 
aeuie^nta     applicable  to  covenants  by  infants  in  marriage  settle- 
executed        ments ;  but  it  is  still  necessary  to  consider  the  cases  of 
1874.  '  settlements    executed    before   that  Act,  without  the 

statutory  authority  of  the  Court  (I).    It  will  be  con- 
venient to  classify  the  cases  under  four  heads,  acoord- 
iog  as  the  infant  was  male  or  female,  and  the  property 
real  or  personal. 
(1)  Male  (1.)  The  power  of  a  male  infant  to  bind  his  realty. 

iK>^bind*real       ^^  some  of  the  older  cases  (m)  it  seems  to  have  been 
estate.  thought  that  an   infant  could  bind  his  estate  by  a 

covenant  before  marriage,  if  made  with  the  consent  of 
his  guardian  or  parent,  or  with  the  sanction  of  the 
Court  of  Chancery;  but  these  were  only  dicta,  and 
there  is  no  case,  it  is  believed,  in  the  books  containing 
a  decision  to  that  effect  HoUiTigshead  v.  JSolling^^ 
head  (n)  is  an  apparent  exception,  but  the  settlement 
in  that  case  had  probably  been  confirmed  by  the  infant 
when  adult  (o). 

The  matter  was  placed  on  the  true  footing  in  an 
elaborate  judgment  of  Lord  Justice  Turner  (p) ;  viz., 

(/)  See  ZowcA  v.  Parsons,  3  Burr.  1806  ;  Grange  v.  Tivwg,  0.  Bridg. 
117. 

(g)  Hughes  Y,  Carpenter,  Toth.  278. 

(h)  Knight  v.  Foobnanj  1  I^o.  95,  Cro.  Eliz.  90. 

(i;  See  Nayler  v.  Strode,  2  Ch.  Rep:  392. 

{k)  See  aiUe,  pp.  19,  24  (z) ;  Vaizey  on  Settlements,  87. 

(Z)  The  Infante  Settlement  Act,  1855,  (18  &  19  Vict  c.  43) ;  see 
2)0sty  p.  388. 

{in)  Dniry  y.  Drury^  2  Ed.  89,  and  on  appeal,  2  Ed.  60  ;  Harvey  t. 
Ashley,  8  Atk.  607 ;  Seamer  y.  Bingham,  3  Atk.  54,  56  ;  Cannel  v. 
Buckle,  2  P.  W.  243. 

(n)  Cited  2  P.  W.  229. 

(o)  See  4  B.  C.  C.  466,  and  Cotton  y.  Hoskins,  21  Mar.  1738  ;  16  Vid. 
Ab.  486,  pi.  3,  where  the  M.R.  said  it  was  an  idle  case,  and  not  law. 

(y)  FieU  V.  Moore,  7  De  G.  M.  &  G.  691,  706. 
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that  apart  from  the  Statute,  the  intervention  of  the 
Coart  does  not  give  to  the  act  of  an  infant  any  further 
operation  upon  property  or  other  legal  results  than  it 
would  have  independently  of  such  intervention.  Though, 
however,  it  may  now  he  considered  as  settled  that 
(apart  from  the  Statute)  a  male  infant  is  not  bound  by 
his  covenant  to  settle  real  estate  (q),  yet  it  would  seem 
that  (under  Lord  Tenterden's  Act  (r))  such  a  covenant 
might  have  been  effectually  ratified  in  writing,  after 
the  infant  had  attained  twenty-one  (js). 

If  a  male  infant  msirry  an  adult,  her  ante-nuptial 
covenant  to  settle  realty  is  binding  on  her,  and  also  on 
her  husband,  if,  after  attaining  twenty-one,  he  has 
accepted  benefits  under  the  settlement  (t). 

(2.)  The  power  of  a  male  infant  to  bind  his  personal 


A  covenant  by  a  male  infant  to  settle  his  personal  (2)  Male 

•  111     1      <L>      /\  infant  oonld 

property  was  voidable  by  him  {u) ;  nor  was  an  agree-  j^^^  i^i^d 

ment  by  him  and  his  intended  (adult)  wife  for  theP^^Bonal 

estate 
settlement  of  her  personal  estate  binding,  and  it  there- 
fore became  his  on  the  marriage  (x). 

(3.)  The  power  of  a  female  in£mt  to  bind  her  real 
estate. 

In  spite  of  some  old  dicta  to  the  contrary  (y),  a  long  (S)  Female 
list  of  cases  has  decided  that  a  female  infant  cannot  J^^^tinTreil 
bind  her  real  estate  {z),  and  the  consent  of  the  guardian  estate. 


(g)  NighiiTigale  y.  NightingaUf  3  P.  W.  205  ;  Boneyioood  v.  Boney' 
20  Beav.  451  ;  Trawell  y.  Shenion,  8  C.  D.  818.  See  also  the 
with  respect  to  a  female  infant,  who  stands  in  the  same  position 
UM  a  male  with  respect  to  her  power  over  real  estate. 

(r)  See  ante,  p.  19  (n). 

(j)  Trowell  y.  Shenton» 

{ti  Sloeombe  v.  Olubby  2  B.  C.  C.  545 ;  see  Kingsman  y.  Kingsman, 
6  Q.  B.  D.  p.  125. 

(«)  Nelson  r.  Stocker.  4  De  O.  &  J.  458.  See  also  Beaumont  v.  Caiier, 
SSBear.  bSe.Ct^-J'^Uufitaz^sr 

(x)  Kingsman  v.  Kingsman. 

(f)  Wmianu  v,  WUliaTtis,  1  B.  C.  C.  152. 

^)  Dumford  y.  Lane,  1  B.  C.  C.  106  ;  Mihier  y.  Hareioood,  18  Ves. 
259  ;  Ledey  r.  Knox,  I  Ball  k  B.  210  ;  Clough  y.   Clough,  5  Voj.  710 ; 
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or  the  Court  cannot  give  an  infant  any  power  which  he 
does  not  possess  (a). 

The  late  Master  of  the  Bolls,  Sir  George  JesseU 
recently  stated  the  principles  applicable  to  a  covenant 
or  agreement  for  a  settlement  by  a  female  infant  (b). 
He  laid  it  down  that  an  agreement  by  husband  and 
wife,  in  an  ante-nuptial  settlement,  for  the  settlement 
by  the  husband  and  wife  of  the  wife's  after-acquired 
property,  is  a  covenant  by  the  wife  as  well  as  by  the 
husband,  whether  the  wife  is  a  minor  or  of  full  age. 
If  the  wife  is  a  minor,  and  the  covenant  is  for 
her  benefit,  it  is  voidable  only  and  not  void,  and 
is  binding  upon  all  property  coming  to  her  during 
the  coverture  for  her  separate  use,  without  a  re- 
straint on  anticipation,  until  she  avoids  or  disaffirms 
the  covenant  as  to  such  property ;  for  she  may,  after 
attaining  twenty-one,  and  during  the  covertui'e,  elect 
.  //  ■    ^      whether  the  covenant  shall  be  binding  on  her  separate 

^*^^i^^2l!u  1  ®^^^^®  ^^  ^^*>  ^^^^  right  of  election  being  a  necessary 
-ji^  y  C^yU.  ^  consequence  of  a  married  woman's  power  to  dispose  of, 
!.♦  /♦»^?#*t^'»»  without  her  husband's  consent,  property  settled  to  her 

separate  use :  but,  inasmuch  as  a  contract  by  a  married 
woman,  while  under  coverture,  affecting  her  separate 
property,  binds  only  her  then  existing  separate  property, 
and  not  separate  property  which  she  may  thereafter 
acquire  (c),  the  wife,  in  electing  to  confirm  the  covenant, 
'X<£!fJ^2l/wl^  therel^^Lbindajpnly  that  jgparate  property  to  which  she 

^''  Salisbury  v.  Bagot,  2  Sw.  608  ;  Stamper  v.  Barker,  5  Mad.  157  ;  Pint 

y.  Insail,  7  Hare,  198,  1  Mac.  &  G.  p.  454 ;  Simson  v.  Jones,  2  Rasn. 
&  M.  865  ;  Field  v.  IfoarCy  7  De  G.  M.  &  G.  691  ;  Rawlins  v.  BirkeU^ 
25  L.  J.  Ch.  837.  But  the  covenant  of  the  wife  is  so  far  operative  that 
it  is  a  fraud  in  the  husband  to  concur  with  her  in  any  act  to  defeat  it ; 
Dum/ord  v.  Lane,  1  B.  C.  C.  106 ;  Randall  v.  IFillis,  5  Ves.  262  ; 
Pirn  V.  Insall ;  Exp,  Blake,  16  Beav.  463  ;  and  see  tSharpe  v.  Foy,  4 
Ch.  85. 

(a)  Field  v.  Mooi'e,  7  De  G.  M.  k  G.  710 ;  Blood  v.  BramJU,  there 
cited. 

(h)  Smith  V.  Lucas,  18  C.  D.  581 ;  see  also  JFildcr  v.  PiffoU,  22  i6. 
263  ;  Cooper  v.  Cooper,  13  App.  Cas.  88. 

(c)  Pike  v.  Fitzfjibbon,  17  C.  D.  454. 


^s^ 
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is  entitled  at  the  date  nf  thp  ^^n^^^nftfiop^  and  not  that 
to  which  she  may  sabsequently  become  entitled  during 
the  coverture.  But  the  doctrine  of  election  or  compen- 
sation does  not  apply  in  the  case  of  a  married  woman 
entitled  for  her  separate  use  with  a  restraint  on 
anticipation  (d). 

Under  27  Hen.  VIIL,  c.  10,  a  female  infant's  right  ^f c''  «n«J 

06  bftrrco 

to  dower  may  be  barred  by  means  of  a  jointure.  The  under  27 
jointure  should  in  strictness  be  a  legal  one,  but  a  pro-  ^^°-  ^'^''* 
vision  substantially  equivalent  may  be  a  good  bar  in 
equity ;  it  must,  however,  be  a  certain  and  competent 
provision  (6) :  though  the  consent  of  the  parent  or 
guardian  has  been  thought  to  be  necessary,  the  better 
opinion  seems  to  be  that  it  is  only  so  as  evidencing  the 
fairness  of  the  transaction,  which  might  be  proved 
aliunde  (/).  The  law  on  this  subject  has  become 
practically  obsolete  since  the  Dower  Act  {g). 

(4.)    The  power  of  a  female   infant  to  bind   lier  (4)  Personal 

personal  estate.  Sm^e'infants 

In  the  case  of  females  marrying  adults  before  the  marrjiog 
commencement  of  the  Married  Women's  Property  Act, 
1882  (A),  a  valid  settlement  could  be  made  of  their 
personal  estate  in  possession,  or  of  their  choses  in  action 
reduced  into  possession  during  the  coverture ;  for,  as  it 
became  the  husband's  on  marriage,  it  was  in  effect  his 
settlement  (i),  and  the  fund  was  bound,  even  if  after 
marriage  the  wife  did  not  wish  it  settled  (k) ;  and  this 


(d)  Se  VarcUm's  Trusts,  31  C.  D.  275 ;  dtedpoU,  p.  36. 

(r)  E,  of  Buekinghamshire  y.  Drury,  2  Ed.  60 ;  Corbet  y.  Corbet,  1 
a  &  St  612  ;  5  Bnss.  254  ;  Williams  y.  ChiUy,  3  Ves.  549  ;  CamUhers 
T.  OmrrtOJkers,  4  B.  a  C.  499  ;  Smith  ▼.  Smith,  5  Ves.  189.  See  also 
Simpson  y.  OuUeridge,  1  Mad.  609  ;  Harg.  Ca  Litt  36  b  and  notes. 

(/)  1  Bop.  Husb.  and  Wife,  by  Jac.  486  ;  WiUiams  y.  Chitty,  3  Ves. 
549.     As  to  free  bencb,  see  WaUeer  y.  Walker,  1  Ves.  sen.  54  ;  Willis 
T.  WiUis,  84  Beay.  340. 

C7)  3  &  4  Win.  IV.  c.  105. 

<A)  /.«.,  Jan.  Ist,  1883  ;  see  arUs,  p.  24  (6). 

(t)  Simson  y.  Jones,  2  Ross,  k  H.  365. 

{k)  Be  Daniel,  18  Beay.  309. 
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case  is  not  affected  by  the  Infants  Relief  Act,  1874,  if 
the  husband  is  adult  at  the  date  of  the  settlement. 
Appointment  On  the  same  principle,  where  parents  had  a  life  interest 
dausht^        in  a  sum  of  money,  with  power  to  appoint  to  their 
children,  and  on  the  marriage  of  an  infant  daughter 
appointed  the  reversion  in  the  fund  to  trustees,  on 
trusts  for  the  daughter,  her  intended  husband,  and  the 
children  of  the  marriage ;  the  daughter  and  her  husband 
having  survived  the  parents.  Lord  Romilly  held  that 
the  appointment  to  the  husband  and  children  was  good, 
though  not  objects  of  the  power  and  notwithstanding 
the  infancy  of  the  daughter.     He  said,  *'  The  question 
of  infancy  I  considered  doubtful ;  but  the  ground  on 
which  Lord  St  Leonards  puts  the  case,  viz.,  that  the 
husband  can  dispose  of  the  property  of  the  wife  in 
expectancy  against  every  one   except  the  wife  him 
surviving,  applies  just  as  much  to  the  case  of  an  infant 
as  it  does  to  the  case  of  an  adult  woman.    The  gi*ound 
on  which  one  of  the  cases  seems  to  have  been  favoiur* 
ably  entertained    by  the    Court,  and  which  applies 
especially  to  the  case  of  an  infant  is  this ; — that  the 
settlement  was  one,  which,  if  the  infant  had  been  a 
ward  of  Court,  the  Court  would  have  approved  of,  and 
which  would  have  been  binding  on  the  infant.    Ac- 
cordingly in  that  view  of  the  case,  I  think  this  must  be 
treated  on  the  same  principle  as  Jtoutledge  v.  Dorril  (I), 
and  that  class  of  cases,  in  which  the  Tund  is  considered 
as  first  appointed  to  the  daughter,  and  then  settled  by 
the  husband  for  the  benefit   of  the  children  of  the 
Husband  can  mamage  (m)."   Similarly  the  husband  may  covenant  to 
^}^^  h^    release  property  which  will  accrue  to  the  wife  during 
may  aocroe     marriage,  and  if  the  propeily  accrue  during  the  cover- 
to  wife.  ^^jj.^^  gjj^  ^yj  1^  bound  by  his  release  (n). 

Limitations        It  has  been  held  that  a  trust  of  the  infant  wife's 
to  TolunteeiB.  personal  estate  for  her  next  of  kin  is  inoperative,  and 

(/)  2  Ves.  jun.  367. 

(m)  Fitzroyy.  Ihike  of  Bichmovidf  27  Bear.  190. 

(n)  Ives  V.  Afetcal/e,  1  Atk.  63. 
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does  DOt  bind  her,  and  that  on  ber  husband's  death 
she  can  dispose  of  the  property  (o). 

The  settlement,  being  in  fact  the  husband's,  cannot  ^f/H^^^^f. 
hind  a  chose  in  action  not  reduced  into  possession  reduced  into 
during  the  coverture  if  the  wife  survives  (p) ;  or  if  the  P^®^®^^^' 
marriage  be   dissolved  {q) ;  or  if  the  fund  falls   into 
possession  after   a  judicial  separation  or  a  protection 
order  (r).    The  same  principle  applies  where  the  settle- 
ment is  post-nuptial  («). 

If  the  fund  be  transferred  from  trustees,  in  whose  Whatisreduo 
hands  it  is^  to  the  trustees  of  the  settlement,  that  is  a  possession, 
sufficient  reduction  into  possession  to  bind  the  wife  (t)  ; 
bat  not  if   the  fund  merely  change  hands,  without 
coming  into  the  husband's  possession  (u). 

But  as  it  is  the  husband's  covenant  which  is  opera-  Property 
tive,  if  the  property  belong  to  the  wife  for  her  separate  wifcfs^Mpa-*^ 
use,  his   covenant  does  not  affect  it,  and  a  binding  ™^  ^'^ 
settlement  cannot  be  made  (v) ;  and  accordingly,  it  is 
conceived  that,  in  the  case  of  all  marriages  on  and  after 
JanuM2_Jst:^_1883  (w),  the  personal  estate  of  a  female 

(o)  Oibbs  y.  Gfradtf,  20  W.  R.  257 ;  but  see  Paul  v.  Paul,  20  C.  D. 
742. 

ip)  AthUm  T.  MeDougall,  5  Beav.  56 ;  JEUison  y.  JSlwin,  13  Sim. 
309  ;  Le  VasMtur  y.  SeraUon,  14  Sim.  116  ;  Cfunninffham  y.  Anirobus, 
16  Sim.  436  ;  Barton  y.  Borlon,  16  SiuL  552  ;  OraiMr  y.  Moore,  3  Sm. 
k  G.  141  ;  Box  y.  Jack8(m,  Dm.  42,  83  ;  BawUnga  y.  BirkeU,  25  L. 
J.  Ch.  837.  If  the  husband  suryiyes,  it  is  bound  ;  Fisher  y.  Shirley, 
W.  N.  1889,  189. 

to)  UafUngs  v.  Orde,  11  Sim.  205  ;  JFilkinsm  y.  Gibs:>n,  4  Eq.  162. 

(r)  Be  Insole,  1  Eq.  470  ;  Johnson  y.  Lander,  7  E<i.  228  ;  Be 
GfwanFs  purchase,  20  Eq.  179.  It  makes  no  difference  that  the  hus- 
band and  wife  resume  cohabitation  after  the  protection  order  ;  Be 
Bmen^s  Trusts,  32  W.  B.  357. 

(#)  Stamper  v.  Barker,  5  Mad.  157. 

(0  ffansen  r.  Miller,  14  Sim.  22. 

(»)  Olaister  y.  Bewer,  8  Yes.  195  ;  Wall  y.  Tomlinson,  16  Yes.  418  ; 
Bifland  y.  Smith,  1  Mj.  k  Cr.  53  ;  Serutton  y.  PaUillo,  19  Eq.  369. 
See  aUo  2  Day.  Cony.  Ft  I.  4th  ed.,  226,  as  to  what  constitutes  reduc- 
tion into  possession. 

{t)  Simson  r.  Jones,  2  Rnss.  &  M.  365  ;  Johnson  y.  Johnson,  1  Keen, 
648  ;  Exp.  Waring,  16  Jur.  652. 

(w)  The  commencement  of  the  Married  Women's  Property  Act,  1882, 
(45  k  46  Yict.  c.  75)  ;  see  s.  2,  wnie,  p.  24  (b). 

S.L.I.  D 
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.^^^*'li!r<*'^^^;Ui.i^f*^^t  ^^  ^^ly  t>6  effectually  settled  under  the  Act  of 
^^^4.<J^7'it^^      1855  (x).    The  old  law,  however,  prevails  in  the  case  of 

settlements  by  adult  husband  and  infant  wife  of  pro- 

^         -   yy  A.        perty  which  only  becomes  her  separate  propertv  by 

-iC/Xv^/-^-  Mua  virtue  of  s^  of  the  Married  Women's  Property  Act, 

^/^X  71**Jy*^^  1882  ( J/) ;  for  by  s.  19  it  is  provided  that  nothing  in  the 

*'^*j'<^-*  1,  •ci  ^ct  contained  shall  interfere  with  or  affect  any  settle- 

ment  or  agreement  for  a  settlement  made  or  to  be 
made,  whether  before  or  after  mariiage,  respecting  the 
property  of  any  married  woman;  and  therefore,  in 
construing  covenants  for  the  settlement  of  the  wife's 
after-acquired  property,  the  Act  is  to  be  disregarded  (2), 
and,  as  has  very  recently  been  held,  the  persons  inte- 
rested under  the  settlement  are  not  deprived  by  s.  5  of 
the  Act  of  any  benefit  to  which  they  would  have  been 
entitled  under  the  settlement,  if  that  section  had  not 
been  enacted  (a). 

It  will  be  seen  that  the  terms  of  s.  19  of  the  Act  are 
wide  enough  to  affect  the  provisions  of  s.  2  (&) ;  and, 
when  the  question  arises,  it  may  perhaps  be  held  that 
even  in  the  case  of  marriages  on  and  after  January  Ist, 
1883,  the  adult  husband's  covenant  to  settle  the  infant 
wife's  property  is  effectual,  so  far  as  regards  property 

{x)  See|N>8^,  p.  838. 

{jj)  45  &  46  Vict,  c  75.  This  section  provides  that  every  woman 
married  hefort  the  commencement  of  the  Act  shall  be  entitled  to  havo 
and  to  hold  and  to  dispose  of  in  manner  aforesaid  (i.«.,  by  will  or  other- 
wise, without  the  intervention  of  a  trustee ;  see  sec.  1  (1))  as  her 
S3{iarate  property,  all  real  and  personal  property,  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  reversion,  or 
j^eniainder,  shall  accrue  after  the  commencement  of  the  Act.  It  is  now 
settled  that  if  such  a  married  woman  has  before  the  commencement  of 
the  Act  acquired  a  title,  whether  vested  or  contingent,  and  whether  in 
reveraion  or  remainder,  to  any  property,  such  property  is  not  made  her 
separate  estate  by  this  section,  though  it  falls  into  possession  aftor  the 
commencement  of  the  Act :  Rtid  v.  Rdd^  31  C.  D.  402. 

(s)  Bjt  Stonor'a  Trvsts,  24  C.  D.  195  ;  Christian  v.  Whitaker,  84  ift. 
227. 

(a)  Hancock  v.  Hancock^  88  t6.  78  ;  see  also  Be  Qiceadct  Trusts,  36 
W.  R.  816,  disapproved  in  Hancock  v.  Hancock. 

(5)  See  ante,  p.  24  {b). 
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-wfaicli  is  not  expressly  ^ven  to  her  for  her  separate 
use,  because,  but  for  the  Act,  it  would  have  become  his 
vpon  the  marriage.  But  it  is  submitted  that  this  was 
Tiot  the  intention  of  the  draftsman,  whosQ  marginal 
note  to  section  19  (which,  however,  is  not  to  be  taken 
4US  part  of  the  Act  (c))  is  "  saving  of  exiethig  settlements, 
^nd  the  power  to  make  future  settlements." 

If  both  parties  are  infants,  no  settlement  can  be  made  Both  parties 
'except  under  the  Statute  of  1855  (d). 

In  cases  not  within  the  Infants  Relief  Act,  1874,  Co^rmation. 
where  a  female  infant  is  not  bound  by  the  settlement,         ^la^c^^ 
-she  may,  after  attaining  twenty-one,  by  acquiescence  (c),  Jl^J^'^^Jl/^ 
or  by  her  subsequent  conduct  (/),  confirm  it  (gr).     She    ''>^^7;- 
may  confirm  it  as  to  a  particular  fund  without  confirm- 
ing it  as  a  whole  (A),  though  in  the  absence  of  evidence 
to  the  contrary,  confirmation  of  part  would  be  looked 
on   as  confirmation   of   the  whole  (t).      Payment    or 
transfer  of  a  fund  to  the  trustees  of  the  settlement  by 
the  direction  of  the  husband  and  wife  {j),  or  of  the  wife 
while  a  widow  (ft),  is  confirmation,  but  two  years'  inaction 
after  the  husband's  death  is  not  (Q  ;  and  it  has  recently 
been  laid  down  by  the  House  of  Lords  that  no  acts  of 
acquiescence  and  confirmation  can  make  a  jyoat-nuptigl 
settlement  by  an  infant  wife  of  her  reversionary  interest A-**^  -  7  ^^^^   tu*^*€i^ 
in  personalty  binding  on  her,  unless  they  amount  to  an  Vj^  "^ p^a^^w^    j 
actual  disposition  by  her  of  the  property  (while  cUs-  a      ^C^^^/iT    ' 

(c)  Sutton  Y.  Sutton^  22  C.  D.  511. 

(rf)  Blood  V.  Branfil,  cited  in  Field  v.  Moore,  7  De  G.  H.  &  O.  711. 

(e)  AAUm  v.  McDoiigall,  5  Beav.  56. 

(/)  Harvey  v.  AshZty,  3  Atk.  607  ;  Miljier  v.  Harewoody  18  Vca. 
259  ;  Daties  y.  Davies,  9  Eq.  468. 

{g)  See  awttj  pp.  19,  30  (&) ;  post,  p.  69. 

{h)  Bawling  v.  Birkett,  25  L.  J.  Oh.  840  ;  see  Seaton  r.  Seaton,  13 
App.  Cas.  p.  72. 

{£)  Daviea  v.  Daviea,  9  Eq.  468,  where  the  coverture  had  ended 
before  the  confirmatiou  of  the  settlement  as  to  jMii-t :  see  aHte,  p.  30  (6), 

ij)   Wilder  V.  PigoU,  22  C.  D.  263. 

{k)  Davies  v.  Davies;  WhiU  v.  Cox,  2  C.  D.  387. 

(/}  Bmclings  y.  Birkett, 

D  2 
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coveHe)  to  the  trustees  of  the  settlement  (m).      In 
/is»/ i/ /^dyf^ri^   Mei'ryweather  v.  Jones  {n)   an  appointment  of  new 
t:^iUy  ^/T    trustees,  in  which  the  wife  being  then  over  twenty-one 
^^  joined,   was   considered  to  be   a  confirmation.      The 

property  belonged  to  her  for  her  separate  use,  and  the 
settlement  was   a  post-nuptial  one,  executed  by  her 
while  still  an  infant. 
Siection.  If  a  settlement  be  made  conferring  benefits  on  an 

infant,  and  purport  to  include  property  which  cannot 
be  eflfectually  bound,  the  infant  is,  in  general,  put  to  his 
or  her  election  whether  to  claim  under  the  settlement 
or  against  it,  and  if  the  infant  elect  not  to  be  bound  by 
it,  he  or  she  cannot  take  any  interest  under  the  settle- 
ment without  compensating  those  who  are  disappointed 
by  the  refusal  to  concur.  There  is,  however,  one  excep- 
tion to  this  rule,  where  a  fund  is  settled  to  the  separate 
use  of  a  female  infant,  without  power  of  anticipation, 
and  she  has  covenanted  to  settle  after-acquired  property : 
in  this  case  she  cannot  be  compelled  to  elect  between 
after-acquired  property  and  her  interest  in  the  settled 
fund^  but  may  retain  both  (o).  The  question  of  election 
is  a  somewhat  different  one  from  that  of  confirmation, 
for  though  an  election  to  abide  by  a  settlement  is  of 
course  a  confirmation  of  it,  a  confii-mation  need  not 
raise  any  case  of  election,  so  that  part  of  a  settlement 
only  may  be  confirmed  (p),  but  an  election  to  abide  by 
part  is  an  election  to  abide  by  the  whole  (g).  Where 
there  was  a  post-nuptial  settlement  with  the  ordinary 

(m)  Sealon  v.  SeatoUy  13  App.  Cos.  61 ;  where  the  wife  liad,  during- 
Goverture,  recognised  the  settlement  in  yarious  ways,  and  after  a  di^* 
solution  of  the  marriage  on  her  petition,  had  successfally  petitioned  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  Court  to  vary  the 
terms  of  the  settlement ;  yet  the  fund,  on  falling  into  possession  after 
the  dissolution,  was  ordered  to  be  i)aid  to  her. 

(n)  4  GifT.  509. 

(o)  Be  VardorCs  Trusts,  81  C.  D.  275.  This  point  appears  to  have 
been  overlooked  until  a  very  recent  date :  see  Willoxigkby  v.  Middleton^ 
cited  jMW^,  p.  37  {s). 

{p)  See,  ante,  p.  85. 

(g)  Milner  v.  Sarewood,  18  V « s.  259. 
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trusts,  and  a  covenant  by  the  husband  and  yn£e  to  settle 
future  property,  and  after  the  husband's  death  some 
property  fell  into  possession  which  the  wife  refused  to 
settle,  she  was  held  bound  to  recoup  to  the  issue  the 
moneys  received  by  her  under  the  settlement  (r).  The 
incapacity  to  contract  arising  from  infancy  stands  for 
this  purpose  on  the  same  footing  as  that  of  cover- 
lure  («).  If  a  female  infant  elects  to  settle  real  estate, 
her  heir-at-law  taking  a  benefit  under  the  settlement  is 
put  to  his  election  (t).  Election  will  not  now  be  held  Election  not 
to  depend  on  questions  of  construction  as  to  whether  qu^SoM  of  ^ 
the  provisions  made  on  the  husband's  side  are  intended  oonstraction. 
to  be  conditional  on  the  wife's  fund  being  brought  into 
settlement  in  any  event.  ''It  appears  to  me,  therefore, 
that  the  only  safe  rule  to  guide  the  Court  in  dealing 
vrith  marriage  settlements  is  to  consider  everything  that 
is  brought  or  expressed  to  be  brought  into  settlement 
by  anybody  from  any  source  as  one  aggregate  trust 
fund.  So  considering  it,  it  seems  to  me  very  easy  and 
very  right  to  read  all  the  trusts  thus: — Out  of  the 
aggregate  property  settled,  A  is  to  have  so  much  and 
no  more,  B  is  to  have  so  much  and  no  more,  the  issue 
are  to  have  such  interests  and  no  more  or  other.  Then 
if  by  paramount  title  A  or  B,  or  any  of  the  issue,  takes 
out  of  the  aggregate  something  other  than  the  share  or 
interest  expressed  to  be  given,  he  or  she  must  take  that 
in  full  satisfaction  of  the  expressed  share  or  interest* 
This  would  seem  to  me  to  give  a  veiy  simple  rule,  to 
which  every  one  of  the  cases  can  be  referred  except 
Campbell  v.  IngiXby  (u),  which  I  more  than  doubt  the 

(r)  Andenon  t.  Abbott^  23  Beav.  457. 

{s)  See  the  very  similar  caae  of  WiUoughby  v.  MiddleUni,  2  J.  &  H. 
344,  explained  by  Lord  Selborne,  L.  C,  in  Codrington  v.  Lindsay,  8 
Cb.  p.  590  ;  bnt,  so  far  as  it  ia  inconsistent  with  JRe  Vardon's  TrusiSf 
cited  anU,  p.  36  (o),  WiUougM/y  y.  MiddUUm  mnst  now  be  considered 
«sorerniled. 

(Q  Athburnham  ▼.  Askbumham,  18  Jar.  1111 ;  JBrotOTi  r.  Brani, 

2  £q.  481. 
(«)  21  Beav.  567  ;  1  De  G.  &  J.  893. 
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propriety  of"  (v).  In  the  case  referred  to  (w),  by  a  post- 
nuptial settlement  certain  stock  belonging  to  the  bus^ 
band,  and  bank  shares  belonging  to  the  wife's  father^ 
were  settled  on  the  husband  and  wife,  and  the  husband, 
and  wife  purported  to  assign  a  reversionary  interest  in« 
certain  funds  to  the  trustees  of  the  settlement  upoiii 
similar  trusts.  The  marriage  was  dissolved  by  a  decree- 
of  the  Divorce  Court,  and  afterwards  the  wife's  rever- 
sion fell  into  possession,  and  it  was  held  that  her 
purported  assignment  was  sufficient  to  raise  a  case  of 
election  against  her  between  the  interests  provided  for- 
her  by  the  settlement  and  her  right  to  receive  the  fund 
free  from  the  settlement  (x). 
Bight  to  com-  Where  real  and  personal  property  of  an  infant  wife- 
SS^er  good  ^®  purported  to  be  settled,  the  trusts  in  default  of  issue^ 
against  all  being  as  to  the  personal  property  as  the  wife  shall  by 
deed  or  will  appoint,  and  in  defietult  of  appointment  to* 
her  next  of  kin  accoixling  to  the  Statute,  if  there  be  no- 
issue,  and  the  heir  of  the  wife  refuse  to  be  bound  by  the- 
settlement,  it  is  clear,  according  to  the  rule  above  laid 
down,  and  the  case  of  Brown  v.  Brown  (y),  that  he^ 
cannot  take  as  one  of  the  next  of  kin,  without  compen- 
sating the  husband  for  the  loss  of  any  interest  in  the- 
real  estate ;  and  it  seems  the  better  opinion  that  the 
husband's  right  to  compensation  is  good  against  all  the 
next  of  kin,  and  not  merely  the  heir  only.  In  Savill  v.. 
Savill  (z),  upon  the  marriage  the  husband  covenanted 
that  the  real  property  of  the  wife,  who  was  then  an. 
infant,  should  upon  her  coming  of  age  be  settled  upon, 
himself  and  herself,  and  the  children  of  the  marriage^ 
with  an  ultimate  limitation  in  default  of  issue  to  the- 
heirs  of  the  wife ;  he  also  settled  the  personal  property 
in  the  same  manner,  except  that  there  was  an  ultimate- 

(v)  P&r  James,  L.  J.,  Codrington  t.  Lindsay,  8  Ch.  p.  592. 
(w)  AfiSrmed,  8%tb  nom,  Codrington  y.  Codrington,  L.  R.  7  H.  L.. 
C.  854. 
(9)  See  also  J2e  Smith's  WiU,  88  L.  T.  466. 
(y)  2  £q.  481. 
(«)  2  ColL  721. 
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limitation  in  default  of  issue  to  the  next  of  kin  of  the 
wife.  The  wife  died  soon  after  the  marriage  without 
issue,  and  without  having  executed  a  settlement,  leaving 
her  sister  her  heir  and  one  of  her  next  of  kin.  The 
sister  refused  to  bring  the  real  estate  into  the  settle- 
ment; it  was  held  that  as  the  husband  would  have 
been  absolutely  entitled  to  his  wife's  personal  estate  but 
for  the  settlement,  if  the  real  estate  were  not  brought 
into  settlement  he  had  a  right  to  claim  compensation 
out  of  the  personal  property  against  all  the  next  of  kin. 
The  case  of  Campbell  v.  iTigilby  (a)  was  a  very  similar 
one ;  the  only  difference  being  that  the  wife  exercised 
the  power  of  appointment,  and  died  at  the  age  of  forty- 
nine,  while  in  SaviU  v.  SaviU  she  died  a  month  after 
attaining  her  majority.  The  husband  filed  his  bill  to 
have  the  trusts  of  the  settlement  executed,  or  if  the 
real  estate  could  not  be  brought  into  settlement,  that 
compensation  might  be  made  him  out  of  the  wife's  per- 
sonalty.  Lord  Bomilly,  M.R,  dismissed  the  bill  on  the 
ground  that,  the  primary  consideration  for  the  whole 
contract  being  marriage,  because  a  collateral  considera- 
tion failed,  the  contract  could  not  be  varied  subsequently ; 
and  he  expressly  distinguished  the  case  from  SaviU  v. 
SaviU  on  the  ground  that  appointees  of  the  wife  stood 
in  a  different  position  from  the  next  of  kin  taking  in 
default  of  appointment,  being  as  against  the  husband 
purchasers  under  the  settlement.  The  case  was 
affirmed  on  a  totally  different  ground.  They  held  that 
the  husband  must  be  taken  to  have  known  that  the 
settlement  by  the  wife  did  not  bind  the  real  estate,  and 
onght  to  have  made  her  levy  a  fine;  so  that,  as  for 
twenty-eight  years  he  had  not  done  so,  he  had,  in  fact, 
acquiesced  in  the  omission  of  the  real  estate  from  the 
settlement;  but,  Turner,  L.J.,  expressly  refused  to 
decide  any  question  of  election,  and  said  he  was  not 
satisfied  whether  the  husband  could  originate  such  a 

(a)  21  Bea?.  567 ;  1  De  0.  &  J.  S98. 
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Extent  of 
rule  80  to 
election. 


Ko  election 
daring  dis- 
ability. 


claim,  though  it  might  be  good  as  a  defence.  Lord 
Romilly,  in  Bivwn  v.  Brown  (6),  admitted  that  some 
of  his  observations  in  Ca/mpbell  v.  Ingilby  went  too  far, 
but  he  referred  the  decision  to  the  principle,  that  as  the 
heir  claimed  no  benefit  under  the  settlement/ the  ques- 
tion of  election  did  not  arise.  It  is  difficult  to  see  how 
the  distinction  between  the  appointees  and  the  next  of 
kin  can  be  maintained,  both  being  collaterals  claiming 
through  the  wife ;  and  if  so,  Lord  Bomilly's  judgment 
in  Campbell  v.  Ingilby  can  hardly  be  reconciled  with 
SaviU  V.  SavUL  Gampbdl  v.  Ingilby  was  disapproved 
of  by  James,  L.  J.  (o),  and  the  principles  on  which  Lord 
Bomilly's  judgment  was  based  would  not  probably  now 
be  followed.  As  regards  the  observation  that,  as  the  heir 
of  the  wife  did  not  claim  any  benefit  under  the  settle- 
ment, no  case  of  election  arose,  it  seems  a  sufficient 
answer,  that  if  the  husband  would  have  a  right  to  put 
the  wife  to  her  election,  and  in  the  event  of  her  refusing 
to  settle  the  real  estate,  to  receive  compensation  out  of 
her  personalty,  it  is  hard  to  see  how  that  right  can  be 
destroyed  on  her  death,  merely  because  her  real  estate 
goes  to  one  person  and  her  personal  estate  to  another, 
both  of  whom  claim  through  her  (d). 

It  will  be  observed  that  the  rule  laid  down  in  Cod- 
Hngton  v.  Lindsay  (e)  is  a  wider  one  than  the  principle 
on  which  SaviU  v.  Savill  was  decided  ;  in  that  case,  but 
for  the  settlement,  the  husband  would  have  been  abso- 
lutely entitled  by  marriage  to  the  wife's  personalty, 
while  in  the  former  case^  as  the  reversionaiy  interest 
did  not  fall  into  possession  during  the  coverture,  the 
husband  had  no  claim  outside  the  settlement. 

The  election  cannot  be  made  while  disability  con- 
tinues (/),  but  with  respect  to  property  belonging  to  her 

{h)  2  £q.  481. 

(c)  Codrington  y.  Lindsay,  8  Ch.  578. 

(d)  See  the  reroarki  of  James,  L.  J.,  8  Ch.  p.  583. 
(«)  8  Ch.  578. 

(/)  MUner  v.  ffarewood,  18  Vcs.  259  ;  Frank  v.  Frank,  8  M.  &  Cr. 
171. 
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for  her  separate  use,  a  married  woman  is  on  the  same 
footing  as  a  fffmt  sole  (g),  and  she  may  act  so  that  it 
would  be  a  fraud  in  her  afterwards  to  refuse  to  execute 
the  settlement  (h).  If  a  case  of  election  in  respect  of 
])ersonal  estate  arise  against  the  wife,  and  she  die 
before  exercising  any  election,  each  of  her  next  of  kin 
has  a  separate  right  to  elect,  and  is  not  bound  by  the 
election  of  her  administrator  (i). 

The  capacity  of  infants  to  execute  powers  was  much  Powera. 
discussed  in  two  recent  cases  (j),  where  all  the  authori- 
ties were  reviewed.  The  result  appears  to  be  that  an 
infant  may,  by  instrument  intei*  vivos,  but  not  by 
will  (k),  execute  a  power  simply  collateral,  over  real  or  Collateni 
personal  estate,  if  (to  quote  the  language  of  Wood,  V.-C.)  P^^®'- 
be  is  ''  a  mere  conduit  pipe,  as  it  has  been  termed,  of 
the  will  of  the  donor  of  the  power ;  so  that  when  the 
estate  is  created,  the  infant  (as  was  said  in  Bridgman) 
is  merely  the  instrument  by  whose  hands  the  testator 
or  donor  acts.  The  donor,  it  is  said,  may  use  any  hand 
however  weak  to  carry  out  his  intentions  *'  (Z).  There 
is  no  other  kind  of  power  which  can  be  exercised  over 
real  estate  by  an  in&nt  (m) :  so  that  an  infant  with  a 
discretionary  power  of  sale,  or  trustee  for  sale,  though 
he  have  no  beneficial  interest,  cannot  sell  '(n)*  ^^ 
Chrange  v.  Tiving  (o)  the  settlor  covenanted  to  stand 
seised  upon  trusts  for  himself  and  issue,  and  the  reserved 
power  to  himself  and  his  heirs  to  revoke  the  settlement^ 


ig)  Wmaughby  r.  MiddUUm,  2  J.  &  H.  844. 

{h)  Barrow  y.  Barrow,  4  K.  &  J.  409. 

(i)  Fylcke  ▼.  Fytdie,  7  £q.  494. 

{j)  Re  Cardrost^s  SeUkmenU,  7  C.  D.  726 ;  Andrtwi  y.  Andrews^ 
15  ib.  22S. 

{k)  See  the  Wills  Act,  (1  Vict.  c.  26)  a.  7. 

(0  King  v.  Bellord,  1  H.  &  H.  843 ;  Grange  y.  Tiving,  O.  Bridg. 
117. 

(m)  Searle  y.  Cfreenhank,  3  Atk.  695,  710  ;  1  Ves.  sen.  805  ;  and 
Sag.  Powers,  8th  ed.,  177. 

(s)  King  y.  Bellord. 

(o)  O.  Bridg.  117. 
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Statutory 
powers. 


and  appoint  new  uses.  After  his  death  his  infant 
daughter  purported  to  execute  the  power,  and  it  was 
held  that  she  might  do  so  as  far  as  the  revoking  the 
old  uses  was  concerned;  but  this  decision  was  not 
approved  of  by  Lord  St.  Leonards  (p). 
Powerooiipled  But  an  infant  can  execute  a  power  over  personal 
iQgt,  estate,  even  though  coupled  with  an  interest  which  is 

affected  by  its  exercise  (a  power  in  gross)  where  an 
intention  appears  that  it  should  be  exercisable  during 
minority  (q) ;  and  even  without  such  an  intention,  a 
power  over  personal  estate  coupled  with  an  interest 
which  cannot  be  affected  by  its  exercise  (a  power 
appendant  or  appurtenamt)  seems  to  be  exercisable 
by  an  infant  (r). 

As  to  powers  in  a  settlement  made  under  the 
Infants  Settlement  Act,  see  post,  chap.  xix.  An  infant 
may  of  course  execute  a  power,  if  he  is  authorised  to  do 
so  by  Act  of  Parliament  (s). 

As  an  infant  cannot  bind  himself  by  deed,  so  he  is 
not  bound  by  a  recital  in  a  deed  (t),  or  estopped  by  a 
deed  (u)  ;  but  an  infant  may  not,  after  majority,  set 
up  any  title  to  property  accidentally  omitted  from  her 
marriage  settlement,  executed  under  the  provisions  of 
the  Infants  Settlement  Act,  1855,  adversely  to  the 
trustees  thereof,  on  the  ground  that  she  ought  to  make 
good  the  representations  upon  the  faith  of  which  the 
marriage  and  the  settlement  had  been  sanctioned  by 
the  Court  (y). 

2.  As  to  instruTnents  not  wnder  seal  and  parol 
agreements. 
^^  of  es.         Even  under  the  old  law  an  infant  was  not  liable  on 


Becitalin  a 
deed. 


(p)  Sug.  Power-s  App.  p.  910. 
[q)  Re  CardroMs'a  SeUUmetU,  7  C.  D.  728. 
(r)  Andrews  v.  Andrews,  15  C.  D.  228. 
(s)  See  Lord  KUmurray  y.  Ore%j,  cited  8  Atk.  718. 
(0  Mihicr  T.  Harewood,  18  Ves.  274. 
{u)  Smith  y.  Low,  1  Atk.  489. 
(r)  Mills  y.  Fox,  87  C.  D.  153. 
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his  bill  of  exchange  or  promissory  note,  either  as 
drawer  (x)  or  ao^ptor  (y);  bnt  his  acceptance  was 
formerly  voidable  only,  and  he  might  ratify  it  after 
attaining  twenty-one  (0).  The  acceptor  most,  however,  Acceptor 
prove  that  he  was  an  infant  at  the  date  of  acceptance  (a);  his  o^ 
and  though  the  bill  bears  a  date  subsequent  to  his^'^^^y* 
attaining  twenty-one,  it  is  sufficient  if  he  show  that  he 
was  an  iufEuit  when  he  accepted  the  bill,  the  date  being 
left  blank,  and  that  a  wrong  date  was  inserted  (&)• 
An  acceptance  is  binding  if  given  when  the  acceptor 
was  an  adult^  though  the  bill  was  drawn  while  he  was 
an  infant  (c).  Under  the  Infants  Relief  Act,  1874,  a 
renewal  after  majority  of  a  promissory  note  given  whilst 
an  infant,  otherwise  than  by  way  of  payment  for 
necessaries,  is  a  mere  ratification  of  a  void  contract, 
and  the  note  could  only  be  sued  on  by  a  bond  fide 
holder  for  value  (d).  An  infant  cannot  be  sued  on  a 
note  given  for  a  loan  to  be  expended,  and  afterwards 
expended,  on  necessaries  (e).  -^'"/-^^f  5 

''  It  is  a  general  principle  applicable  to  all  negotiable  Indoiser  an 
securities,  that  a  person  shall  not  dispute  the  power 
of  another  to  indorse  such  an  instrument,  when  he 
asserts  by  the  instrument  which  he  issues  to  the  world 
that  the  other  has  such  power"  (/).  Accordingly  it 
is  no  answer  to  an  action  by  an  indorsee  against  the 
drawer  (g)  or  acceptor,  that  the  payee  of  the  bill  who 


(a;)  WiUiama  t.  Harrison,  Garth.  160.  ^"f'-^^-  9*  ^'l/^  Wj 

(y)  jriUictrnton  t.  fFaUs,  1  Camp.  552. 

(z)  ffuni  T.  Money,  5  B.  Jc  Ad.  902  ;  SarrU  v.  JFaU,  1  Exch.  122  ; 
but  see  now  the  Infants  Belief  Act,  1874,  ante,  p.  19 ;  Escp,  Kibble,  10 
Ch-  373-^*^^^.^*^  ^* 

(a)  Jiabtrts  r,  Bethel,  12  C.  B.  778. 

ib)  Harriaon  y«  Cotgrave,  4  0.  B.  562. 

{e)  Stevens  v.  Jackson,  4  Camp.  164. 

(d)  See  Nevai  y.  Snelling,  15  C.  D.  p.  688  ;  Belfast  BavJciivg 
(kanpawn  t.  Doherty,  4  L.  R.  Ir.  124.  >^>>^  ^kd^  I^Ztn  s^H 

(e)  Bateman  y.  Kingston,  ^(^  R.  Ir.  828. 

(/)  Per  Bayley,  J.,  Drayton  y.  Dale,  2  B.  &  C.  299  ;  Smith  y. 
Johnson,  8  H.  I(  N.  222. 
{g)  drey  y.  Cooper,  8  Dong.  65. 
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Purchase  of 
goods,  when 
liability  to  be 
determined. 


Breach  of 
contract 
cannot  be 
converted 
into  tort. 


Other  party 
bound. 


indorsed  it  over  was  an  infant  (h) ;  though  it  might  be 
different  if  the  infant  had  avoided  his  endorsement  (i). 

An  infant's  liability  or  non-liability  for  goods  sold  to 
him  must  be  determined  at  the  time  the  property  in 
the  goods  passes  to  him ;  and,  as  goods  delivered  to  a 
earner  selected  by  the  purchaser  become  his  property 
from  the  moment  of  such  delivery  (k),  where  goods  are 
bought  by  an  infant,  and  delivered  to  his  carrier,  but 
not  delivered  by  the  canrier  to  him  till  after  he  has 
attained  twenty-one,  he  is  not  liable  on  the  contract  (I). 

Though  an  infant  is  liable  for  a  tort  (m),  yet  if  the 
transaction  be  one  of  contract,  he  cannot  be  made 
liable  as  for  a  tort  (n) ;  but  an  infant  over  fourteen 
years  of  age  may  be  convicted  of  larceny  as  a  bailee 
under  24  &  25  Vict,  c.  96,  s.  3,  for  fraudulently  con- 
verting to  his  own  use  goods  delivered  to  him  under 
a  hiring  agreement  (o). 

Though  a  contract  made  by  an  infant  is  not  binding 
on  him,  it  is,  at  all  events  in  cases  not  within  the 
recent  Act  {p),  binding  on  the  other  jMurty,  at  the 
infant's  option,  for  ''those  who  enter  into  contracts 
with  infants  shall  be  bound,  if  it  be  prejudicial  to  the 
infant  to  rescind  the  contract "  (q) ;  so  that  where 
there  are  mutual  covenants  between  an  infant  and  an 
adult,  the  infant  may  sue  for  the  breach,  though  he  is 
not  bound  by  his  own  covenant  (r).  An  infant  may 
issue  a  debtor's  summons  in  his  own  name  (a) ;  sue  on 

(A)  Taylor  v.  Croker,  i  Esp.  187  ;  Haley  v.  Lane,  2  Atk.  181  ; 
Jones  T.  JDarch,  4  Price,  300. 

(i)  See  Nightingale  v.  Wilhington,  15  Mass.  Rep.  272. 

{k)  Datces  y.  Peck,  8  T.  R.  880. 

(0  Gh-iffin  V.  Langfield,  8  Camp.  254, 

{m)  Pod,  cIl  iv. 

(n)  Jennings  v.  RunddU,  8  T.  R.  885 ;  Often  t.  OreefnJbank,  2  Marsh, 
485  ;  Orow  v.  KeviXl,  1  Kcb.  778. 

(o)  R.  T.  McDimald,  15  Q.  B.  D.  823. 

(ja)  On  this  question,  see  anU,  p.  5  (6). 

iq)  Per  Lord  Redcsdale  in  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  58  ; 
Forrester's  ease,  1  Sid.  41. 

(r)  FdmeJuim  v.  Atkyns,  1  Sid.  446. 

(s)  Exp,  Brocklcbank,  6  C.  D.  858. 
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a  note  or  bill  of  exchange  (t) ;  for  wages  on  a  contract 
for  hiring  and  service  (u);  for  a  breach  of  contract  to 
marry  (pe) ;  and  generally  for  a  breach  of  any  contract 
entered  into  with  hinx  (y) ;  but  a  Court  of  equity  will 
not  gi*ant  specific  performance,  for  the  remedy  is  not 
mutual  (z).  If  an  infant's  name  appear  as  a  partner, 
he  should  be  joined  as  co-plaintiff  in  suing  on  any 
contract  made  with  the  firm,  unless  it  can  be  proved 
that  he  was  only  a  nominal  partner  (a).  A  debt  due 
from  an  infant  is  a  sufficient  interest  to  enable  the 
creditor  to  insure  his  life,  and  the  office  cannot  take 
the  objection  that  he  is  an  infant  (b). 

As  to  contracts  void  against  infants,  which  under  the  Act  of  1874. 
recent  Act  (c)  are  largely  extended,  see  ante,  p.  5. 

There  is  nothing  illegal  or  improper  in  an   infant  Infant 
trading  (d),  and  he  may  have  an  action  of  slander  for  ™  ®^ ' 
words  which  would  damage  him  in  his  trade  (e).    But 
fais  trading  contracts  are  now  absolutely  void  (/),  and 
not  merely  voidable,  as  they  formerly  were  (g). 

At  law  he  was  formerly  not  liable,  even  though  he  Fraud, 
fraudulently  represented  himself  to  be  of  age  Qi),  and 
in  equity  no  representation  that  he  was  of  age  arose 
out  of  the  mere  fact  of  his  trading  (i)  ;  but  a  Couii  of 
law  would  not  show  any  favour  to  a  trader  who  pleaded 

(0  Holiday  T.  Alkinsan,  5  B.  &  C.  501. 

(«)  Per  J.  Baylej,  jB.  v.  ChaUs/ord,  4  B.  &  C.  101. 

{z)  Holt  V.  JFard,  2  Stra.  937. 

{?)  Warwiek  v.  Bruee,  2  M.  &  S.  205  ;  Smith  y.  B&mn,  1  Mod.  25, 
2  Keb.  581. 

(:)  Flijht  T.  Bolland,  4  Boss.  298. 

{a)  Teed  y.  JSlicmrthy,  14  East,  210 ;  Olossop  v.  Coleman,  1  Stark.  25. 

\Jt)  See  Dwyer  y.  Edic,  2  Park.  Ins.,  8th  ed.  914,  where,  however,  it 
was  not  necessary  to  decide  the  point,  as  the  debt  was  an  illegal  one. 

(e)  37  &  38  Yict.  c  62. 

W  &7>'  Jones,  18  C.  D.  p.  121. 

{e)  Wild  y.  T<nnkinson,  5  L.  J.  E.  B.  265. 

(/)  £171.  Janef,  18  C.  D.  109 ;  J20  Baineys,  3  L.  B.  Ir.  459. 

ig)  JFilliams  t.  M(mr,  11  M.  &  W.  256,  264. 

(i)  See  pod,  p.  101. 

(0  £jqf,  Jone$,  18  C.  D.  p.  121 :  as  to  the  old  role  at  law,  see 
IVeurer  j.  Stckes,  1  H.  &  W.  203. 
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infancy.  Thus  it  would  not  eet  aside  a  judgment 
obtained  against  him  by  default  for  a  debt,  the  creditor 
having  no  means  of  knowing  that  he  was  an  infant  {j). 
In  a  Court  of  equity  he  is  liable  for  fraud  (A:),  but  it 
must  be  actual  fraud ;  the  fact  of  his  name  being 
painted  up  over  the  door  (I),  or  his  being  gazetted  as  a 
partner,  is  not  sufficient,  unless  he  has  expressly  asserted 
to  customers  that  he  was  an  adult  (m).  But  under 
such  circumstances  a  Court  of  equity  would  not  it  seems 
give  him  any  actual  help :  Lord  Eldon  refused  to  super- 
sede a  commission  of  bankruptcy,  and  left  the  infant  to 
his  action  at  law  {n),  and  Lord  Manners,  L.  C,  refused 
to  give  an  infant  costs  in  a  suit  to  which  he  was  a 
necessary  defendant,  sayiog  that  it  was  a  fraud  in  him 
to  trade  (o).  Where  there  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  common 
law,  the  former  now  prevail  (p). 
Infant  ^^^>  ^  between  partners,  it  is  conceived  that  an 

iKiriueiB.  infant  cannot  take  profits  and  refuse  to  share  losses, 
just  as  he  cannot  claim  to  hold  shares  and  not  be  liable 
for  calls  (q) ;  but  if  the  infant's  share  in  the  assets  is 
insufficient  to  answer  his  share  of  the  losses,  and  the 
other  partners  are  driven  to  sue  him  for  contribution, 
it  is  presumed  that  the  Act  of  1874  would  be  a  com- 
plete defence. 
Confirmation  Like  other  voidable  contracts,  an  infant  could  for- 
after  twenty-  m^riy  affirm  or  avoid  a  contract  of  partnership  on 
attaining  twenty-one  ;  and  if  during  infancy  he  held 
himself  out  as  a  pai'tner,  he  was  liable  for  partnership 
debts  incuiTed  after  he  attained  twenty-one,  unless 
when  he  came  of  age  he  expressly  disaffirmed  the  part- 

0)  Jyright  v.  IfunUr,  1  L.  J.  K.  B.  248  ;  see  jxm<,  pi  491  (»). 

ik)  Post,  p.  101. 

{I)  Exp.  Lees,  1  Deac.  706. 

[in)  MaeUan  v.  Jhimmett,  22  L.  T.  N.  S.  710. 

(n)  Exp,  TFiUson,  16  Ves.  266. 

(o)  Magnuran  y.  Jamieaon,  2  Moll.  620. 

{p)  Jud.  Act,  1873,  8.  25(11). 

(q)  Post,  p.  49  ;  Lindley  (Partu.),  6th  cd.,  76. 
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Dership(r)y  and  four  months'  acquiescence  was  in  an 
ordinary  case  sufficient  to  bind  him  (8).  Although  an 
infant  cannot  now  ratify  contracts  made  during  his 
minority  (t),  yet  if,  on  attaining  twenty-one,  he  desires 
to  retire  from  a  firm,  he  must  express  his  determina- 
tion speedily  and  unequivocally,  or  the  same  conse- 
quences will  follow  (u).  He  cannot,  however,  be  made 
in  anyway  liable  to  creditors  for  partnership  debts  con- 
tracted while  he  was  an  infant ;  and  an  infant  partner 
should  not  be  joined  as  a  defendant  in  an  action  on  a 
partnership  contract  (x). 

In  an  action  for  winding  up  a  partnership,  if  one  Dissolution  of 
partner  be  an  infant,  and  it  appears  that  it  will  be  for  ^^  ^®"  ^ 
his  benefit  that  the  whole  property  be  sold  to  one  or 
more  of  the  partners  who  are  desirous  of  buying  it,  and 
the  other  partners  consent,  the  Court  will  sanction  a 
$ale  accordingly  (2^).  But  though  it  may  be  for  his 
benefit  that  his  share  be  sold,  yet,  if  the  others  insist 
on  the  sale  of  the  whole  property,  they  are  entitled  to 
«uch  a  sale  {z). 

If  an  infant  on  attaining  twenty-one  elect  to  avoid  Becoveiy  of 
the  contract  of  partnership,  he  may  recover  back  any  ^"l^oUiance 
money  paid  in  part  performance  of  the  contract,  if  there  0^  coctract. 
18  a  total  failure  of  consideration,  and  he  can  restore 
the  other  party  to  the  same  position  as  before  the 
•contract  (a) ;  but  if  he  has  enjoyed  any  part  of  the 
<:onsideration,  he  cannot  recover  (6).     What  is  the  con- 

(r)  Ocode  y.  Eamson^  5  B.  &  Aid.  147. 
Is)  Holma  v.  Blogg,  S  Tann.  39. 
(I)  See  ante,  p.  19. 
(If)  Lindlej  (Partn.),  5tli  ed.,  76. 

(a-)  See  Wms.   Saund.   207  a ;    Chandler  v.  Danka,   3  Esp.  76 : 
Jaffray  v.  Frthain^  6  id.  47.    (biJ'  -•^-^  *-w  /^»a*^    r  »^Ua«,.  c^  oj^U^  /j.*^  *^y* 

(y)  lindley  (Partn.),  6th  ed.,  657,  and  cases  there  cited.    ^*^t77  f  .ff^i^^V  j^T-^^ 

izs  Ibid.  r^^ ^'    -   '"JHK 

{Z)  iota,  ff^„^%*.y/^^U* 

(a)  Onye  v.  OvcrUm,  10  Ring.  262 ;  EveriU  v.  TFiUnns,  29  L.  T.  N.     f^iJS-  o*/ 
&  816. 

^fc)  ffolmfs  y.  Blogg,  8  Taun.  508  ;  EveriU  v.  Wilhina  ;  Exp.  Taylor, 
8  ]>e  G.  K.  &  O.  264 ;  Adams  t.  BtaU,  1  Amer.  St.  Bep.  379 ;  and 

fHf^t,  p.   74. 
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sideration  must  depend  on  the  nature  of  the  agreement ; 
in  EveHtt  v.  Wilkvna  (c)  the  agreement  was  that  the 
infant  should  buy  half  a  public-house  of  the  defendant, 
and  they  should  go  into  partnership  ;  the  money  to  be 
paid  by  instalments,  and  the  infant  to  receive  no  share 
of  the  profits  till  all  the  instalments  were  paid  ;  the 
defendant  was  also  to  board  and  lodge  the  infant  and 
his  wife.     The  infant  was  boarded  and  lodged  for  some 
time  by  the  defendant,  but  on  his  electing  to  avoid  the 
contract,  he  was  allowed  to  recover  the  instalments  paid 
by  him,  less  the  amount  expended  on  his  board  and  lodg- 
ing ;  the  Court  holding  that  that  was  merely  a  collateral 
agreement,  and  that  there  was  a  total  failure  of  considera- 
tion as  to  the  partnership.    If  he  avoid  the  partnership, 
he  must  return  any  profits  received  by  him  under  it  {d). 
Shareholder.        An  infant  may  be  a  shareholder  in  a  company.     This 
j\iCUK*i^^^'XS*^'^^  is  expressly  contemplated  in  companies  formed  under 

the  Companies  Clauses  Consolidation  Act,  1845  (e),  for 
by  s.  79  provision  is  made  for  a  minor  voting.  There 
is  nothing  in  the  Companies  Act,  1862,  to  prevent  an 
infant  being  a  shareholder.  It  is  true  he  may  repudiate 
the  contract,  and  have  his  name  removed  from  the 
register,  unless  perhaps  he  has  been  guilty  of  fraud  (/), 
even  if  he  have  subscribed  the  memorandum  of  asso- 
ciation (g)  ;  or  notwithstanding  he  has  himself  applied 
for  shares  (h),  and  paid  calls  and  received  dividends  (i), 

(c)  20  L.  T.  N.  S.  846. 

(d)  Beniiiuk's  ca^,  18  Sol.  J.  224. 

(e)  8  Vict  c.  16 :  see  also  the  Gas  Works  Ganses  Act,  1871,  34  & 
85  Vict.  c.  41, 8.  7. 

(/)  Past,  ch.  iv. 

ig)  B»  HeHfordshire  Brewery  Company^  22  W.  R.  859.  There  tho 
infant  was  one  of  the  seven  persons  who  had  subscribed  the  memo- 
randum, and  on  the  removal  of  his  name,  the  Company  was  ordered  to 
be  wound  up  as  an  unregistered  company,  under  s.  199  of  the  Com- 
panies Act,  i862  ;  but  this  case  was  not  followed  in  Re  Nassau  Phos- 
j^uUe  Company^  2  C.  D.  610,  the  certificate  of  registration  being  held 
conclusive,  /v/*.^*/  /ti  U^^^/O^^^^m  ^^C^  f/  /^  ^^^^f    /"''J^  ^^  ^*^^c- 

{h)  JEbbeU*8  ease,  5  Ch.  802.  ^  ^m- 

(i)  ShrapnelFs  case,  lindlej  (Comp.)»  5th  ed.,  810 ;  BenHnck's  ease, 
18  Sol.  J.  224  ;  both  before  Lord  Romilly. 
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or  taken  them  by  transfer,  such  transfer  being  in  all 
cases  voidable,  not  void  {k) ;  but  he  cannot  compel  the 
Gompanj  to  register  him  as  a  shareholder  (I),  and  if  he 
have  been  registered,  on  the  company  discovering  that 
he  is  an  infant,  they  may  reject  him  as  a  share- 
holder (m). 

In  considering  the  liability  of  an  infant  shareholder.  Liability. 
it  will  be   convenient  to  divide  the  cases  into  two 
classes,  according  as  the  Company  is,  at  the  date  of  the 
infant  attaining  twenty-one,  (1)  a  going  concern,  or  (2) 
in  the  course  of  being  wound  up. 

(1.)  When  the  Company  at  the  time  of  his  coming  Company  a 

p         .  .  eoing  concern 

of  age  18  a  gomg  concern.  when  he  at- 

He  may  repudiate  his  shares  before  or  on  comine  of  *"°^  twenty. 

•^       ^       .  o       one. 

age  (n) ;  but  until  he  be  shown  to  have  repudiated,  he 
will  be  liable  for  calls  even  during  infancy  (o).     If  he  Liabttity  for 
repudiate  the  shares,  he  will  not  be  liable  for  calls,  at  ^p^dia^on 
any  rate  if  he  has  not  received  any  profits  (p),  or,  it 
would  seem^  if  he  can  refund  any  profits  received  (q). 
So  long  as  a  shareholder  is  an  infant  he  cannot  bind  Jnfant  cannot 

- .        ,  -  -  /.      .  bind  hunseli 

himself  to  keep  the  shares,  as,  €.g.,hj  transferring  some  to  keep 
of  them  (r).     On  attaining  twenty-one,  if  he  wish  to  *^"^^' 
repudiate  tbe  shares,  he  is  bound  to  do  so  plainly  {si) ; 
otherwise  he  will  be  held  to  have  ratified  the  contract 
by  acquiescence   (t).    He   must    repudiate  within    *^?^^^f'5n"^ 
reasonable  time  (u) ;  if  he  know  that  he   is   on  the  one. 


(L)  LumsdeiCa  eo^e,  4  Ch.  31  ;  GoocJCs  case,  8  Cb.  260. 

(/)  R.  T.  Midland  Co,,  9  L.  T.  N.  S.  155. 

(m)  Symoiuf  coat,  5  Ch.  298  ;  Richardam's  ease,  19  Eq.  588. 

(a)  Ntwry  and  Enniskillen  Railway  Co.  v.  Coombc,  3  Exub.  565. 

{o)  Leeda  and  Thirak  Railway  Co,  y.  Feamley,  4  Exch.  26 ;  Hortli 
Weatem  Railtcay  Co,  y.  McMichael,  5  Exch.  114 ;  Birkenhead,  <{rc., 
Baaway  Co,  v.  JKlchar,  ibid.  121  ;  Midland  Railway  Co.  r.  Quin,  1 
Ir.  C.  L.  883  ;  MiUhelCa  caae,  9  Eq.  863. 

ip)  Newry  and  Enniakillen  Railway  Co,  v.  Coombe. 

{q)  Bentindi'a  caae,  before  Lord  Bomilly,  18  Sol.  J.  224. 

(r)  Cvrtv^axttse,  6  £q.  455  ;  Ma/nn'a  caac,  3  Ch.  459,  n. 

(«)  Midland  Railway  Co,  y.  Quin, 

(0  Cork  and  Bandon  Railway  Co.  y.  Cazfiiove,  10  Q.  B.  935. 

(«)  Dublin  and  WUklow  Railway  Co,  y.  JJlack,  8  Exch.  181. 

6.L.I.  £ 
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register,  a  delay  of  two  years  (x),  or  one  year  (y),  or 
even  five  months,  coupled  with  a  transfer  of  some  of 
the  shares  (z),  will  be  sufficient  to  bind  him.  Where 
shares  were  put  in  an  infant's  name,  and,  when  eighteen 
years  old,  he  executed  a  transfer,  which  the  Company 
would  not  register,  whereupon  he  informed  the  secre- 
tary that  he  should  repudiate  the  shai*es,  but  he  took 
no  steps  until  he  was  nearly  twenty-three  and  the 
Company  was  being  wound  up,  he  was  placed  upon  the 
list  of  contributoiies  (a). 
Infants  As  the  liability  to  pay  calls  is  a  statutory  one  (6),  it 

appears  to  be  unaffected  by  the  Infants  Belief  Act, 

1874  (c). 

(2.)  Where  the  Company  at  the  time  of  the  infant's 
coming  of  age  is  being  wound  up. 
Company  q^  ^\^q  windinff-up  order  being  made,  the  transfer  to 

being  wound  ,  or  o  » 

up  when  he  the  infant  may  be  treated  as  a  nullity,  and  his  name 
tweni^-one.  ^^'^  accordingly  be  removed  from  the  register  (d). 
The  right  to  treat  the  transaction  as  a  nullity  belongs 
to  the  liquidator  as  well  as  to  the  infant,  so  that  on  the 
instance  of  the  liquidator  his  name  will  be  removed 
from  the  register,  though  he  may  have  attained  twenty- 
one,  and  wish  to  retain  the  shares  (e). 

{x)  MilchdVa  ca».,  9  £q.  363. 
(y)  Ei3lbtl£8  ease,  5  Ch.  302. 
(«)  Lumsden's  ease,  4  Ch.  31. 

(a)  JU  Yeoland  Consols  Limd.,  58  L.  T.  922. 

(b)  Not  on  the  groand  originaUy  laid  down  in  Cork  ctnd  Bandon 
Ry.  Co,  v.  Ctaenove,  10  Q.  B.  935,  that  aU  shareholders,  inclading 
infants,  are  by  the  operation  of  the  Companies  Clauses  Consolidation 
Act,  1845,  absolutely  liable,  but  on  the  ground  taken  in  N,  W,  By. 
Co,  V.  McJlichael,  5  Ezch.  114,  viz.,  that  taking  shares  is  not  merely 
a  contract,  but  the  purchase  of  an  interest,  to  whioh  statutoxy  obliga* 
tions  are  attached.  The  same  reasoning  applies  to  shares  in  a  joint- 
stock  company ;  see  the  Companies  Act,  1862,  s.  16,  and  Sch.  I., 
Table  A,  Arts.  4-7  :  and  to  the  purchase  of  onerous  property ;  see  5 
Exch.  p.  127. 

(c)  AfiUf  p.  5. 

(d)  Capper's  ease,  3  Ch.  458  ;  ManrCs  ease,  ibid,  459,  n.  ;  Curtts's 
case^  6  £q.  455  ;  JUid*8  case,  24  Bear.  318 ;  Li^/eld's  ease,  3  De  6. 
k  8. 141. 

(e)  CasUWs  ease,  8  Eq.  504  ;  Symons*  case,  5  Ch.  298. 
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Acquiescence  by  a  oontribntoiymust  be  distinguiahed  ^^'l^*^*^"^^ 
from  acqoiesoence  by  a  shareholder.  "  If  a  man  allows  by. 
his  name  to  remain  on  the  register  of  shareholders  for  a 
length  of  time,  that  may  raise  an  equity  against  him  to 
have  it  kept  there ;  but  I  cannot  see  that  his  leaving  it 
on  the  list  of  contributories  raises  any  similar  equity 
against  him  "  (gr).  Accordingly  an  infant's  name  has 
been  removed  more  than  a  year  after  the  certificate  of 
the  settlement  of  the  list  of  contributories  (of  which 
however  she  did  not  appear  to  have  had  notice  till  six 
months  before  her  application  to  be  i-emoved),  and 
nearly  three  yeai's  after  she  attained  twenty-one  {h) ;  in 
another  case,  seven  months  after  attaining  twenty- 
one  (i) ;  in  another,  ten  months  after  twenty-one  (k) : 
and  in  a  third  case,  though  he  had  notice  that  he  was 
settled  on  the  list  of  contributories,  and  the  time  for 
varying  the  chief  clerk's  certificate  had  expired  (I), 
An  infant  put  on  the  list  of  contributories  may,  after 
attaining  twenty-one,  lose  his  right  to  have  his  name 
removed,  but  it  would  require  a  distinct  act.  The 
appearance  of  a  solicitor  for  him  and  others  to  oppose 
a  call  is  not  enough  (m)  :  and  if  he  have  repudiated 
the  shares,  "it  would  require  something  very  strong 
indeed  to  constitute  a  repudiation  of  that  repudia- 
tion "(w). 

Whose  name  should  be  placed  on  the  register  instead  Nane  put  mi 
of  the  infant  must  depend  on  the  circumstances  of  each  taeanu 
case.    The  liquidator  may  under  s.  115  of  the  Com- 
panies  Act,    1862,    examine    the    broker,    who    was 
concerned  in  the  transfer  to  the  infant  (o).    Where,  on 

{ff)  Per  Tamer,  L.  J.,  Shewell's  caae^  2  CH.  387  ;  and  see  amUar  re- 
marks of  Lord  CaimB,  L.  J.,  in  the  same  case. 
(A)  Jfarfs  COM,  «  Sq.  512. 
(t)  Ddmar^s  eaae^  88  L.  J.  Cli.  86. 
(1)  Satfoan's  case,  20  L.  T.  K.  S.  101,  424. 
(Q  ShrapHclVs  cme,  Lind.  (Comp.)  5th  od.,  810. 
(fit)  WilmnCs  case,  8  £q.  240. 
(a)  Per  James,  L.  J.,  Baker's  case,  7  Ch.  p.  119. 
(o)  CUnunfs  ease,  18  Eq.  179,  n. 
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the  discovery  by  the  Company  that  the  transferee  was 
an  infant,  the  father  had  covenanted  that  be  would 
indemnify  the  Company,  and  that  the  infant  should 
perform  ail  the  agreements  in  the  Company's  deed  of 
settlement,  the  father's  name  was  placed  on  the  list 
under  the  Winding-up  Act,  1848  (p) ;  but  a  father  was 
not  held  to  be  a  contributor  where  he  had  paid  the 
deposit  on  shai*es  applied  for  by  him  in  his  son's  name^ 
and  offered  to  execute  the  deed  on  behalf  of  his  son, 
and  nothing  more  had  been  done  (q).  Where  the 
father,  a  director,  allowed  shares  to  be  allotted  to  his 
infant  children,  he  was  made  liable  for  calls,  as  he  had 
acted  in  breach  of  his  duty  (r) ;  and  the  real  purchaser 
may  bo  put  on  the  register,  who  in  fact  has  used  an 
infant's  name  as  an  alias  (s).  In  many  cases  th» 
transferor  is  the  person  put  on  the  register  {t),  for  to 
avoid  liability  he  must  show  that  there  is  or  has  been 
on  the  register  a  proper  transferee.  The  right  of  the 
infant  to  have  his  name  removed  is  not  affected  by  the 
fact  that  the  transferor  cannot  be  found  (u),  or  that  by 
laches  the  Company  have  lost  their  rights  against 
him  {x). 
Liability  If  a  shareholder  transfer  shares  to  an  infant,  and  the 

past  member.  i^^^Etnt  to  an  adult,  such  transfers  being  duly  registered, 
when  the  Company  have  once  obtained  an  adult  shaie* 
holder  the  intermediate  transfer  cannot  be  avoided,  and 
the  first  transferor  ceases  to  be  a  shareholder  at  the  date 
of  the  first  transfer ;  so  that  if  the  Company  be  ordered 
to  be  wound  up  more  than  a  year  after  the  first 
transfer,  but  less  than  a  year  after  the  second,  the 


Kcal  pur- 
chaser. 


Transferor. 


(p)  lUavelqfs  case,  1  De  G.  &  S.  560. 
{q)  MaxwelVa  case,  24  Beav.  321. 
(r)  Exp.  Wilson,  8  Ch.  45. 
(5)  Jtichardson's  case,  19  Eq.  588. 

(0  Capper's  ease,  3  Ch.   458 ;  Mann*8  case,  Hid.  459,  n.  ;  Weston's 
case,  5  Ch.  614  ;  MaUland*s  case,  38  L.  J.  Ch%  554. 
{v)  Bciitiiick's  case,  18  Sol.  J.  224. 
(ar)  Parsons*  case,  8  Eq.  656. 
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transferor  cannot  be  put  on  the  list  of  past  members  (y). 
Whether  the  infant,  having  ratified  his  contract  to  take 
•the  shares  by  transferring  them,  could  himself  be  put 
on  the  list  of  past  members,  has  not  been  decided. 

Though  the  transferor's  name  is  placed  on  the  list  of  Transferor's 
<2ontributorieSy  he  is  in  many  cases  entitled  to  be  indem-  d^ni^."*" 
nified  against  calls.  If  the  sale  takes  place,  as  is 
ordinarily  the  case,  on  the  Stock  Exchange,  the  con- 
tract is  made  subject  to  its  usages  and  rules,  which 
will  be  found  set  out  in  the  cases  mentioned  below  (z), 
of  which  it  is  only  proposed  to  give  a  very  short  outline 
here. 

According  to  that  usage,  the  seller's  broker  enters  Costom 

into  a  contract  for  sale  with  a  jobber,  such  contract  Exc^w^c 

being  not  for  cash  but  for  "  the  account  day,''  a  specified 

day  fixed  by  the  Committee  of  the  Stock  Exchange. 

The  jobber  binds  himself  either  to  take  the  shares  or  to 

pass  to  the  broker  on  the  day  before  the  account  day, 

usually  called  ''  the  name  day,"  the  name  of  a  person 

able  and  willing  to  take  a  transfer.     In  most  cases  the 

name  of  the  purchaser  is  not  given  direct  to  the  jobber, 

but  is  passed  by  means  of  a  ticket  through  a  chain  of 

buyers  and  sellers  up  to  the  jobber,  and  by  him  passed 

to  the  seller's  broker.     The  ultimate  purchaser  need 

not  give  his  own  name  as  transferee,  but  may  have  the 

4Bhare8  placed  in  the  name  of  a  nominee.    Ten  days 

are  allowed  by  the  rules  of  the  Stock  Exchange  for  the 

vendor's  broker  to  object  to  the  transferee :    if  an 

objection  is  made  it  is  heard  and  adjudicated  upon  by 

the  Committee  of  the  Stock  Exchange ;  if  no  objection 

is   made  within  the  ten  days,  the    certificates    and 

transfer  are  delivered  by  the  seller's  broker  to  the 

parcbaser's  and  the  transfer  is  executed. 

If  it  subsequently  be  discovered  that  the  transferee 
is  an  infant,  and  the  transferor's  name  is  consequently 

• 

(y)  Oooeh's  etue,  8  Ch.  266. 

(2)  Gristdl  T.  Brutoioe,  8  C.  P.  112,  4  ib.  58 ;  Bawering  t.  Shep- 
Aerd,  L.  B.  6  Q.  B.  809  ;  NiekaUs  y.  Merry,  L.  B.  7  H.  L.  C.  680. 
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Jobber's 
liability. 


Real  buyer's 
liability. 


Buyei-'s 
broker. 


Gifts  by 
deliyery  of 
the  band. 


kept  on  the  list  of  shareholders,  he  has  a  right  to  an 
indemnity.  First,  against  the  jobber.  A  jobber's 
liability  is  only  discharged  by  his  taking  the  shares  him* 
self,  or  finding  a  person  willing  and  able  to  take  them. 
If  therefore  the  transferee  be  an  infant,  or  a  person 
who  has  given  no  authority,  the  jobber  is  not  dis* 
charged  (a).  Secondly,  the  seller  may  proceed  against 
the  real  buyer,  ix,,  the  person  who  supplied  the 
money  (6). 

There  is  no  privity  of  contract  between  the  seller 
and  the  broker  who  issues  the  ticket,  i.e.y  the  broker  of 
the  buyer,  but  if  the  transferee  is  an  infant,  the  seller 
may  compel  the  broker  to  disclose  his  real  principal,  or 
else  take  the  consequences  on  himself  as  the  real 
purchaser  (c) ;  or  it  seems  he  may  make  him  liable  for 
misrepresentation,  for  by  issuing  the  ticket  he  represents 
that  the  person  named  thereon  is  capable  of  taking  the 
shares,  and  that  he,  the  broker,  has  authority  to  bind 
him  (d). 

If  the  purchaser's  broker  be  made  to  indemnify  the 
transferor,  either  by  a  Court  of  law  or  by  the  Stock 
Exchange  Committee,  he  may  in  his  turn  recover  from 
his  principal  (a). 

(3.)  As  to  acta  or  conduct  of  an  infant 

A  bare  agreement  by  an  infant  to  deliver  a  thing  is 
void  (/)  ;  and  if  the  donee  or  vendee  take  the  goods  by 

(a)  NtckalU  v.  Merry,  L.  R.  7  H.  L.  C.  630 ;  MaxUd  v.  Paine 
(No.  1),  L.  R.  4  Ex.  81  ;  VaU  v.  Nickalls,  22  W.  R.  218. 

(b)  CatULlan  v.  Hobson,  10  Eq.  47 ;  Broum  y.  Black,  8  Ch.  939 ; 
NickalU  v.  Fumeaux,  W.  N.  1869,  118.  It  was  held  that  he  could 
not  proceed  at  law,  as  the  novation  of  the  contract  is  with  the 
tran^eree,  not  with  the  real  buyer  {Tarrington  y.  Lowe,  4  C.  P.  26) ; 
though  Blackburn,  J.,  considered  {Maaded  y.  Paine  (No.  2),  L.  R.  6 
Ex.  132,  180)  that  the  noyation  was  with  the  real  buyer  as  being  the 
principal  of  the  issuer  of  the  ticket,  this  is  contrary  to  the  cases 
{NickalU  y.  Merry), 

(c)  Per  Lord  Romilly,  BennU  y.  Morris,  18  Eq.  p.  209. 

(d)  See  the  judgment  of  Hellish,  L.  J.,  in  Merry  y.  Nickalls^  L.  R» 

7  Ch.  pp.  766-7. 
{e)  Peppercorn  y.  Clench,  26  L.  T.  K.  S.  666. 
(/)  Perk.  12,  19  :  and  see  ante,  p.  6. 
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force  of  the  gift  or  sale,  the  infant  may  have  an  action 
of  trespass  against  him  {g) ;  if,  however,  the  infant 
actually  deliver  goods  or  pay  money  with  his  own 
hand,  then  he  cannot  have  trespass,  by  reason  of  the 
delivery  Qi),  but  it  has  been  said  that  such  a  gift  or  sale 
is  voidable,  and  the  infant  may  recover  the  money  or  Infant  ma/ 
goods  (i).  In  Latt  v.  Booth  (k),  an  infant  was  allowed 
to  bring  trover  for  goods  which  he  had  sold,  but  this 
case  may  be  regarded  as  doubtful ;  and  in  E,  of  Buch^ 
inghavxahire  v.  Dmry  (Z),  quoted  without  disapproval  by 
Wilmot,  C.  J.  (m).  Lord  Mansfield  says,  "  If  an  infant 
pay  money  with  his  own  hand  without  {n)  a  valuable 
consideration,  he  cannot  get  it  back  again ;"  but  subse- 
quent cases  have  settled  that  if  there  is  a  total  failure 
of  consideration,  an  infant  may  recover  money  paid  in 
part  performance  of  a  contract,  at  least,  if  he  can  i^estore 
the  other  party  to  his  former  position  (o).  In  a  recent 
case,  a  gift  by  an  infant,  over  twenty  yeare  of  age, 
within  a  mouth  of  her  death,  to  a  relative  with  whom 
she  was  residing,  was  held  valid  against  her  personal 
representative,  there  being  no  proof  of  the  exercise  of 
control  or  influence  by  the  donee,  who  was  not  her 
guardian  (p). 

An  infant  is  incapable  of  giving  a  legal  discharge  for  Payment  to 
money  paid  to  him  (gr),  unless  the  instrument  of  dona-  ^  -^  u\uc 
tion  specially  provides  that  his  receipt  shall  be  a  dis-  ^'''Lfy 
chaige  (r).     But  this  disability  cannot  be  relied  on  as  a   im^^  i^  M  (» 

{g)  Manby  r.  SeoU,  1  Mod.  137. 

(h)  Ibid, 

(i)  Auilen  v.  Jervas,  Hob.  77 ;  Bac«  Abr.  luf.  I.  8,  p.  603. 

(ir)  8  Car.  k  Kir.  292. 

(/)  2  Ed.  72. 

(m)  Notes,  229,  n. 

(h)  Qucat  irhetber  ''without"  is  not  a  misprint I'for  ''with  ;"  see 
pott,  p.  75  (o). 

(o)  See  next  chapter. 

{p)  Taylor  v.  Jokntion,  19  C.  D.  608. 

{q)  See  8ioU  v.  Afeanock,  81  L.  J.  Ch.  746 ;  Ledvoard  y.  Uasiells,  2 
K.  k  J.  870. 

(r)  4  Dar.  Conr.,  8rd  ed.  78. 
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PaymcDt 
into  Court. 


defence  by  a  debtor ;  be  inust  find  some  person  able 
to  give  a  discharge.  Thus,  where  an  infant,  suing  at 
first  as  an  adult,  but  afterwards  by  his  guardian  and 
next  friend,  recovered  judgment  for  damages  for  breach 
of  contract,  it  was  held  that  he  might  issue  a  debtor's 
summons  in  his  own  name,  and  the  debtor  might  be 
made  a  bankrupt  on  it  (s).  It  is  now  provided  that  in 
any  cause  or  matter  in  the  Queen's  Bench  Division  in 
which  a  sum  of  money  has  been  awarded  to  or  recovered 
by  an  infant,  or  person  of  unsound  mind  not  so  found 
by  inquisition,  the  Court  or  a  judge  may  at  or  after  the 
trial  order  that  the  whole  or  any  part  of  such  sum  shall 
be  paid  into  Court  to  the  credit  of  an  account  intituled 
in  the  cause  or  matter ;  and  any  sum  so  paid  into 
Court,  and  any  dividends  or  interest  thereon,  shall  be 
subject  to  such  orders  as  may  from  time  to  lime  be 
made  by  the  Court  or  a  judge  concerning  the  same,  and 
may  either  be  invested,  or  be  paid  out  of  Court,  or 
transferred  to  such  persons,  to  be  held  and  applied  upon 
and  for  such  trusts  and  in  such  manner  as  the  Court  or 
judge  shall  direct  (t).  Money  paid  into  Court  or  secu- 
ties  purchased  under  the  provisions  of  this  Rule,  and 
the  dividends  or  interest  thereon,  are  to  be  sold,  trans- 
feiTed,  or  paid  out  to  the  party  entitled  thereto,  pur- 
suant to  the  order  of  the  Court  or  a  judge  (u).  In 
some  cases  payment  to  an  infant  might  be  supported  on 
ment  is  good,  ^jj^  ground  of  fraud:  thus  it  is  said  by  Lord  Mans- 
field (x)  that  if  an  infant  receives  rents  he  cannot 
demand  them  again  when  of  age,  and  the  same  remark 
would  apply  to  receipt  of  wages,  &c.  A  purchase  of 
necessaries  for  an  infant  is  a  good  payment  to  him  (y). 


What  pay- 


{s)  Exp.  Brocklcbaiik,  6  0.  D.  858 ;  aemhley  the  debtor  might  have 
required  some  adult  person  to  be  named  as  security  for  the  costs  of  the 
summons. 

(0  R,  8.  C.  Ord.  xxii.  r.  15. 

(tt)  Ihid.  r.  16. 

(«)  B.  qf  Buckinghamshire  v.  Dntry,  2  Ed.  72 

(y)  Hedgdey  v.  Holt,  iCkV,  104. 
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The  duties  of  executors  and  trustees  with  re<2^rd  to 
funds  belonging  to  infants,  and  what  payments  on 
their  behalf  will  be  supported,  will  be  considei^ed 
subsequently  (z). 

An  infant  is  not  bound  by  acquiescence  in  standing  Aoqniescencc 
by  and  aUowing  others  to  act  on  the  faith  that  he  wiU  ^o^bi^^^*^ 
do  or  not  do  a  particular  thing  (a) ;  but  any  active  con- 
cealment of  infancy  or  asseiiion  that  he  was  not  an 
infant  would  render  him  liable  on  the  ground  of  fraud  (b). 
Acquiescence  in  a  breach  of  tnist  does  not  bind  an  Breach  of 
infant  (c),  nor  will  an  acquiescence  in  or  confirmation 
of  a  voidable  act  bar  him  from  avoiding  it  at  twenty- 
one,  for  otherwise  a  voidable  act  might  in  effect  be 
binding,  and  "the  general  principle  of  law  is  that  a 
minor  is  not  to  be  allowed  to  do  anything  to  prejudice 
himself  or  his  rights  "(d).     Similarly,  laches  will  not  For  enforcing 
prejudice  an  infant,  for  the  presumption  of  law  is  that   *^  "^ 
he  does  not  understand  his  rights,  and  is  not  capable 
of  taking    advantage  of  the   rules  of  law,  so   as  to 
apply  them  to  his   advantage  (e) ;    but  the   case  is  Laches  as  to 
different  as   to  conditions,  duties,  &c.,  binding  upon  co'^^li^^o^s- 
hiin(/). 

It  remains  shortly  to  consider  the  law  of  prescription  Prescrintion 
and  limitations  so  far  as  it  affects  infants ;  but  it  is  Btatates  of 
obvious  that  anything  more  than  a  brief  statement  of  Limitations, 
the  statutory  provisions  would  be  beyond  the  scope  of 
this  treatise  (9). 

The  length  of  time  requisite  for  supporting  a  pre-  Easements. 

{z)  Poet  J  ch.  xvm.,  a.  2. 

(a)  See  Landed  BftaUs  Co.  ▼.  Weeding,  18  W.  R.  85  ;  Stikeman  ▼. 
Damon,  1  De  G.  &  8.  90  ;  and  Nicholl  v.  Jonee,  3  £q.  696,  the  case 
of  a  married  woman. 

(6)  Seeimse,  p.  101. 

{c)  Adye  Y.  FeuiUeteau^  3  Sw.  84,  n.  ;  7Filki)ia(^n  v.  Parry,  4  Rass. 
272. 

(rf)  Per  Lord  AHnger,  C.  B.,  Oliver  v.  Woodrofe,  4  M.  &  W.  653. 

(e)  Bae.  Abr.  Inf.  G. 

(/)  Co.  litt.  246  8,  380  b ;  aee  post,  p.  78. 

{g)  See  on  theae  atatnfcea,  BanniDg  on  Limitationa,  Darby  and 
Bcnaoqnet  on  Limitationa. 
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scriptive  right  to  an  easement  is  regulated  by  2  and 
3  Will.  IV.  c.  71.  With  the  exception  of  the  right  to 
light,  two  distinct  periods  of  user  are  specified  by  the 
statute:  in  cases  of  clsdms  to  right  of  common  and 
other  profits  d  pi^endre,  the  two  periods  are  thirty  and 
sixty  years  respectively;  as  regards  other  easements 
Provisoes  for  twenty  and  foity  years.  In  computing  the  shorter 
disabilities,  periods,  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  is  an  infant  or  under  the 
other  disabilities  there  mentioned  is  to  be  excluded  (h). 
When  the  easement  has  been  enjoyed  for  the  longer 
period,  or  in  the  case  of  light  when  it  has  been  enjoyed 
for  twenty  years  (i),  the  user  gives  an  absolute  and 
indefeasible  right,  notwithstanding  any  personal  dis^ 
ability  on  the  part  of  the  owner  of  the  servient  tenement, 
unless  the  enjoyment  has  been  under  some  consent  or 
agreement  by  deed  or  writing.  In  all  cases  the  user 
must  have  existed  during  the  required  period  imme- 
diately preceding  the  commencement  of  the  suit  or 
action,  wherein  the  claim  or  matter,  to  which  such  period 
may  relate,  shall  come  in  question  (k). 
Heal  By  the  Statutes  of  Limitations  relating  to  real  pro- 

property.  perty  (l)  it  is  enacted  (m),  that  from  the  commencement 
of  the  later  Act  (n),  no  land  or  rent  is  to  be  recoverable 
but  within  twelve  years  (o)  after  the  right  of  action 
accrued  to  the  person  who  brings  the  action  or  some 
person  through  whom  he  claims ;  and  the  time  when 
the  right  is  to  be  deemed  to  have  accrued  is  defined  by 
Provisoes  for  8.  3  of  the  earlier  Act.  Disabilities  are  provided  for  by 
disabilities,     gg  3  g^nd  5  Qf  ttjg  ij^ter,  and  s.  18  of  the  earlier  Act. 

S.  3  of  the  later  Act  enacts,  that  if  at  the  time  at  which 

(h)  S.  7. 
(i)  S.  8. 
(k)  S.  i. 

(0  8  &  4  Wm.  IV.  c.  27  ;  and  87  &  38  Vict  c  67. 
(m)  87  k  88  Vict.  c.  67,  8.  1. 
(n)  Jan.  Ist,  1879  ;  see  8. 12. 

(o)  Or,  in  some  cases,  six  jeun  from  the  time  at  irhich  a  particular 
estate  determined  :  see  s.  2  of  the  later  Act. 


AND  ACTS  WHICH  ARE  VOIDABLE.  59 

the  right  of  any  person  to  make  an  entry  or  distress  or 
bring  an  action  to  recover  any  land  or  rent  shall  have 
first  accrued  as  aforesaid,  such  person  shall  have  been 
under  any  of  the  disabilities  hereinafter  mentioned  (that 
is  to  say),  infancy,  coverture,  idiotcy,  lunacy,  or  unsound- 
ness of  mind^  then  such  person  or  the  person  claiming 
through  him  may,  notwithstanding  the  said  period  of 
twelve  or  six  years  (as  the  case  may  be)  shall  have 
expired,  make  an  entry  or  distress,  or  bring  an  action 
to  recover  such  land  or  rent  at  any  time  within  six 
years  next  after  the  time  at  which  the  person  to  whom 
such  right  shall  first  have  accrued  shall  have  ceased  to 
be  under  any  such  disability,  or  shall  have  died  (which 
shall  have  first  happened).  No  time  is  now  allowed  for  Thirty  ycar^^ 
absence  beyond  seas  (f>),  and  (by  s.  5  of  the  later  Act)  Lriod!^^*^ 
no  entry,  distress  or  action  can  be  made  or  brought  by 
any  person  who  at  the  time  at  which  his  right  to  make . 
an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent,  shall  have  first  accrued,  shall  be  under  any 
of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  thirty  yeai*s 
next  after  the  time  at  which  such  right  shall  have  first 
accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  thirty  years,  or 
although  the  term  of  six  years  from  the  time  at  which 
he  shall  have  ceased  to  be  under  any  such  disability,  or 
have  died,  shall  not  have  expired. 

When  any  person  shall  be  under  any  of  the  disa-  No  further 
bilities  hereinbefore  mentioned,  at  the  time  at  which  ^^J^jvy 
his  light  to  make  an  entry  or  distress,  or  to  bring  an  disabilities. 
action  to  recover  any  land  or  rent  shall  have  first 
accrued,  and  shall    depart  this  life  without    having 
ceased  to  be  under  any  such  disability,  no  time  to 
make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent  beyond  the  said  period  of 

(p)  See  8.  4  of  the  later  Act. 
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tvelve  years,  next  afber  tbe  right  of  such  person  to 
make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent  Bhall  have  first  accrued,  or 
the  said  period  of  six  years  next  after  the  time  at  which 
6uch  person  shall  have  died,  shall  be  allowed  by  reason 
of  aoy  disability  of  any  other  person  {q). 
>i  It  will  be  observed  that  hy  s.  3  of  the  later  Act 
allowance  is  only  made  for  disability,  where  the  person 
to  whom  the  right  accrues  is  at  the  time  of  such  accruer 
under  disability.  If  at  such  time  he  be  under  a  dis- 
ability, and  before  its  removal  fall  under  another  dis- 
ability, he  has  six  years  from  the  cesser  of  disability,  to 
whatever  cause  due  ()-).  If  at  the  time  at  which  thb 
i  right  accrues  the  person  entitled  is  not  under  disability, 
the  Statutes  make  no  allowance  for  the  disability  of  any 
person  who  claims  through  him,  though  he  may  die 
immediately  aiter  the  accruer  of  tbe  right  (a). 

The  18th  section  is  so  far  relaxwpective  that  it  extends 
to  a  case  where  the  first  person  under  disability  died 
before  the  pasang  of  the  Act  (()• 

By  the  21st  section  of  the  earlier  Act,  when  a  tenant 
in  tiul  is  barred,  the  remainder-men  cannot  recover ; 
and  by  s.  22  possession  adverse  to  a  tenant  in  tail  runs 
on  against  the  remainder-men.  These  sections  are 
retrospective,  and  place  the  remainder-men,  whose 
estates  the  tenant  in  tail  might  bare  barred,  on  tbe 
aatne  footing  as  if  they  claimed  under  tenants  in  tail ; 
consequently,  if  the  Statute  has  begun  to  run  against 
ft  tenimt  in  tail,  it  will  continue  to  run  against  a  re- 


/o)  8,  IB  as  ameodeJ  liy  e.  »  of  the  later  Act. 

ir)  B,>rmc>  r.  JH«m,  L.  B.  »  Ex.  m. 

J  )  Ooodall  1.  Sherma,  3  Draw.  218,  foUowiog  the  t* 

,aU  of  limitalioM  ;  SL  John  t.   Tunur,  2  Vera. 

^**     a<(t  •  CaKfrtll  T.  Dntlon,  i  T»mi.  82«  ;  Mid  tim  SUtnte  of  Heniy 

^/"i  M  i^'  ^" :  ^""'*'  '■  ^"^  """*-  ^^'^^-  •^•"^  * 

T-  ^  f^'  u!  V    IfolUmay.  9  W.  B.  612.    See  «1m  witt  regard  to  > 

(I)   -v"'  f  ai»l>ilitieB,  under  il  Jm.  1.  e.  16,  «.  S  ;  Dae  t.  Jom^ 
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mainder-man,  though  he  be  under  disability  (u).  It  is 
doubtful  whether  section  1  of  each  Act,  or  sections  21 
and  22  of  the  earlier  Act  are  the  governiDg  sections 
ivith  respect  to  issue  in  tail  (x). 

By  8.  6  of  the  later  Act,  where  there  is  possession 
under  an  assurance  by  a  tenant  in  tail  which  does  not 
bar  the  remainders,  they  are  to  be  barred  at  the  end  of 
twelve  years  after  the  time  at  which  the  assurance,  if 
then  executed,  would  have  barred  them.  This  section 
applies  only  to  assurances  which  are  effectual  to  bar  the 
issue^  not  to  a  conveyance  unenroUed  (y). 

A  mortgagor  is  barred  at  the  end  of  twelve  years  Mortgagoroat 
from  the  time  the  mortgagee  took  possession,  or  from  ^^  possession. 
the  last  written  acknowledgment  of  title  (z).     There  is 
no  allowance  made  for  disabilities  in  this  case  (a). 

By  21  Jac.  I.  c.  16,  s.  8,  it  is  enacted  that  actions  Personal 
upon  the  case  (other  than  for  slander),  actions  of^^^^®  ^* 
account  (6)  and  for  trespass,  debt,  detinue  and  replevin 
for  goods  or  cattle,  and  of  trespass  qiiare  clau&um  f regit 
must  be  brought  within  six  years  next  after  the  cause 
of  such  actions ;  and  actions  of  trespass,  assault,  battery, 
wounding,  or  imprisonment,  within  four  years  next  after 
the  cause  of  such  actions  or  suit ;  and  actions  upon  the 
case  for  words  {i.e,,  slander)  within  two  years  next  after 
the  words  spoken. 

By  8.  7,  if  any  person  entitled  to  bring  any  such  Proviso  for 
action  (c)  be  at  the  time  of  such  action  given  or  accrued 
within  the  age  of  twenty-one  years,  or  under  any  of  thc) 


(»)  Goodallr.  SkerraU,  3  Drew.  216. 

(x)  Aber^txcennyy.  Brace,  L.  R.  7  Ex.  145. 

(y)  Penny. Y^  Allen,  7  De  O.  M.  k  G,  409 ;  Morgan  y.  Morgan,  10 
Eq.  99 ;  MiUsy.  Capel,  20  ib.  692. 

(2)  S.  7  o^  the' later  Act. 

(a)  Kin$man  r.  Souse,  17  C.  D.  104 ;  Forster  v.  PatUrwn,  ib,  132. 

(6)  The  exception  of  merchants'  accounts  is  repealed  by  19  k  20 
Vict,  c  97,  8.  9. 

i^)  Action  of  aatumpni  is  not  here  mentioned,  but  it-  has  been  held 
to  be  included  "within  the  equity  of  the  statute  :  **  PigoU  r.  Btuh,  4 
Ju  a  E.  912  ;  Chandler  r.  VileU,  2  Wins.  Saund.  120. 
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disabilities. 
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disabilities  there  mentioned,  be  sball  be  at  liberty  to 
bring  the  same  actions  within  the  times  before  limited 
by  the  Statute  after  his  coming  of  age  or  cesser  of  other 
disability. 

Where  a  person  is  under  disability  at  the  time  the 
cause  of  action  accrues,  and  before  its  removal  falls 
under  another  disability,  Lord  Hardwicke  thought  (d) 
that  the  six  years  begin  to  run  from  the  cesser  of  the 
first  disability  ;  but  the  contrary  was  decided  in  Borrotcs 
V.  Ellisoii  (e),  upon  the  similar  section  of  the  Real  Pro- 
perty Act. 

If  the  person  to  whom  the  cause  of  action  accrues  die 
under  disability,  his  executors  may  bring  the  action 
within  six  years  from  his  death  (/). 

By  37  and  38  Vict  a  57,  s.  8,  no  action  or  suit  or 
other  proceeding  may  be  brought  to  recover  any  money 
secured  by  any  moiigage  (g)  judgment  or  lien,  or  other- 
wise charged  on  or  payable  out  of  any  land  or  rent^  or 
any  legacy,  except  within  twelve  years  next  after  a 
present  right  to  receive  the  same  has  accrued  to  some 
peraon  capable  of  giving  a  discharge  for  or  release  of 
the  same,  unless  in  the  meantime  some  part  of  the 
principal  money  or  some  interest  has  been  paid,  or 
acknowledgment  given  in  writing,  signed  by  the  person 
by  whom  the  same  is  payable  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  in  which  cases  the  statute 
runs  from  such  payment  or  acknowledgment,  or,  if 
more  than  one,  from  the  last  of  them.  It  will  be  seen 
that  this  section  preserves  an  infant's  rights  for  twelve 
years  from  the  time  at  which  he  attains  his  majority. 

By  s.  42  of  the  earlier  Act,  no  arrears  of  rent  or  in- 
terest are  to  be  recovered  for  more  than  six  years.  But 
this  section  does  not  prevent  an  infisint  from  treating 


((f)  StuHY.  IftUith,  2  Atk.  610. 
{e)  L.  B.  S  Ex.  128. 

(/)  TowMcnd  v.  Ihaeont  8  Excli.  706  ;  Strithard  ▼.  €hr»me,  2  W. 
Bl.  723. 
ig)  See  Sutton  r.  SutUm,  22  a  D.  511. 
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the  possessor  as  his  bailiff,  and  cairying   back  the 
account  for  more  than  six  years  (h). 

By  3  and  4  Will  IV.,  c.  42,  s.  3,  actions  for  rent  upon  Actions  on 
an  indenture  of  demise,  and  actions  of  debt  or  covenant  *P«<^i*^*y' 
on  specialties,  actions  of  debt  or  scire  facias  on  any  re- 
cognizance are  to  be  brought  within  twenty  years  after 
the  cause  of  such  action ;  actions  of  debt  upon  an  award 
where  the  submission  is  not  by  specialty,  or  for  any  fine 
dae  in  respect  of  any  copyhold  estates,  or  for  an  escape, 
or  for  money  levied  on  any  fi,  fa.  are  to  be  brought 
within  six  years  after  the  cause  of  such  action. 

If  any  person  is  at  the  time  the  cause  of  action  ac-  Proviso  for 
croes  an  infant,  the  above-mentioned   times  do  not*^^^^*^^* 
begin  to  run  against  him  till  he  has  attained  twenty- 
one  (t). 

These  enactments  give  periods  within  which  a  person  Action  may 
after  attuning  twenty-one  must  bring  his  action,  but  do  during*^  ' 
not  prevent  him  from  bringing  it  during  infancy  (k),       infancy. 

The  26th  section  of  3  and  4  Will.  IV.,  c.  27,  enacts  Howftothe 
that  when  any  land  or  rent  shall  be  vested  in  a  trustee  trustee  binds 
upon  any  express  trust,  the  right  of  the  cestui  que^^^^*^^ 
trust,  or  any  person  claiming  through  him,  to  bring  a 
suit  against  the  trustee  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  according  to  the  meaning  of  this 
Act,  at  and  not  before  the  time  at  which  such  land  or 
rent  shall  have  been  conveyed  to  a  purchaser  for  a 
valuable  consideration,  and  shall  then  bo  deemed  to 
have  accrued  only  as  against  such  pui-chaser  and  any 
person  claiming  through  him.    But  by  37  and  38  Vict. 
c  57,  8. 10  (Q,  it  is  provided  that  after  January  Ist^ 

H)  ffidk$  y.  Saim,  3  De  Q.  M.  ft  G.  762,  and  see  po9l,  eh.  vi.  s.  2. 

{i\  &  4. 

(ir)  FoHfa  ▼.  ihniik,  11  Ezch.  161. 

(0  This  enactment  must  be  deemed  pro  tanto  to  repeal  s.  25  (2)  of 
tile  Jndieatan  Act,  187S  (8«  ft  87  Vict  c.  66),  which  provided  that  no 
ehim  of  a  e.  9.  £.  against  his  trostee  for  any  property  held  on  an 
express  tiust,  should  be  held  to  be  borred  by  any  Statute  of  Limita- 
tionsL 
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1879,  no  action,  suit,  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  or  legacy  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  and  secured  by  an  express  trust,  or  to  recover 
any  arrears  of  rent  or  of  interest  in  respect  of  any  sum 
of  money  or  legacy  so  charged  or  payable,  and  so 
secured,  or  any  damages  in  respect  of  such  arrears^ 
except  within  the  time  within  which  the  same  would 
be  recoverable,  if  there  were  not  any  such  trust  (m). 

It  will  be  convenient  to  distinguish  the  cases  decided 
upon  3  and  4  Will.  IV.,  c.  27,  a  25,  according  as  the 
person  in  possession  of  the  trust  property  claims  under 
the  trustee  or  adversely  to  him. 

The  effect  is  that  as  between  the  trustee  and  any 
person  claiming  through  him  and  the  c.  q.  t  and  any 
person  claiming  through  him,  time  does  not  run  until 
there  has  been  a  conveyance  for  valuable  consideration. 
The  c,  q.  t  may  follow  the  trust  estate  against  any  one 
who  takes  a  voluntary  conveyance  from  the  trustee, 
whether  with  or  without  notice  of  the  trust  (n) ;  or 
against  a  purchaser  for  valuable  consideration  with 
notice  (o) ;  but  time  begins  to  run  against  the  c  q.  U 
from  the  date  of  the  conveyance  by  the  trustee.  If, 
however,  the  c.  q.  t  is  an  infant,  the  time,  it  seems, 
would  not  begin  to  run  against  him  till  the  cesser  of 
disability  (p),  A  purchaser  who  takes  from  the  trustee 
for  valuable  consideration  without  notice  of  the  trust  is, 
according  to  the  well-known  rule  of  equity,  not  bound 
by  it  (g). 

This  section  does  not  apply  where  both  trustee  and 
c.  q.  t  are  ousted  by  the  possession  of  a  third  party,  in 

{in)  See  M^ighes  v.  Coles,  27  C.  D.  231 ;  Lewin,  8th  ed.,  883  ;  and 
the  Trustee  Act,  1888,  s.  8,  cited  post,  p.  65. 

(n)  Afansell  ▼.  Mansdl,  2  P.  W.  681. 

(o)  Malpas  y.  Ackland,  3  Buss.  273  ;  Kennedy  y.  Laiy,  1  Sch..  & 
Lef.  379. 

(p)  Thompson  v.  Simpson,  1  Dro.  &  War.  459  ;  AU.  Gen.  y.  Magd^ 
Coll.,  6  H.  L.  C.  189,  215  ;  and  see  ScoU  y.  Scott,  ir^a{s). 

iq)  Mansell  y.  Mansell,  2  P.  W.  681. 
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which  case  time  begins  to  run  from  the  dispossession  of 
the  trastee  and  the  o.  q.  t,  and  if  the  legal  title  is 
barred,  the  equitable  one  is  barred  also  (r). 

If  the  c.  q,  t.  is  an  infant,  or  entitled  in  remainder,  it 
has  been  much  discussed  whether  he  is  barred,  because 
the  trustee  is  barred.  It  is  believed  the  point  has  not 
been  decided ;  but  Scott  v.  Scott  (s)  favours  the  view 
that  a  c.  q.  t  is  not  necessarily  barred  in  such  a  case. 
In  Cooper  v.  Ware  (t)  the  L.  C,  of  Ireland  expressed  a 
strong  opinion  that  where  the  trustee  was  barred  an 
equitable  remainder-man  was  barred  also  (u).  The 
rights  of  an  infant  in  such  a  case  would  in  some  cases, 
perhaps,  be  protected  by  the  rule  in  equity  that  he  may 
treat  a  stranger  who  enters  on  his  estate  as  his  bailiff  (x). 

In  the  case  of  a  personal  debt,  if  the  legal  right  is  ^^°*^ 
barred,  the  equitable  is  barred  also  (y),  unless  the  o.  q.  t. 
have  a  distinct  remedy  in  equity  on  the  ground  that 
the  debtor  is  a  constructive  trustee  (0). 

The  provisions  of  the  Trustee  Act,  1888,  materially  Trustee  Act, 
reduce  the  liabilities  of  honest  trustees,  who  could  not 
formerly  plead  the  Statute  of  Limitations,  and,  except 
so  far  as  tbey  were  protected  by  the  equitable  doctrine 
of  laches,  always  remained  liable  for  breaches  of  trust. 
Under  s.  8  of  this  Act,  the  Statutes  may  be  pleaded  in 
any  action  against  a  trustee  commenced  after  January 
iBt,  1890,  except  where  the  claim  is  founded  upon  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy,  or  is  to  recover  trust  property 
retained  by  the  trustee,  or  converted  to  his  use. 

(r)  ffavenden  ▼.   Annesley,  2  BMftT  &  Lef.   629  ;   Burroughs,  v,  tA^t^ji.^Ji>t^ 
MeCref^  IJ.  &  L.  290  ;  Pentland  r.  Stokes,  2  Ba.  &  B.  68  ;  and  see  ^^^^^^  ^^ 


V.  Colby,  1  Ha.  109,  140 ;  Melling  v.  Leak,  16  C.  B.  662. 

(«)  4  H.  li.  C.  1065,  discussed  Darby  and  Bosanquet  on  Limitations, 
S29— 3S4. 

(0  18  Ir.  Jar.  24. 

(»)  See  LewiD,  8tli  ed.,  867. 

(as)  8eeposi,  ch.  yL  s.  2.,«f4H^*>4i^«<i^'/r^r.^jr 

(y)  ff^ych  V.  Eastlnd.  Co.,  8  P.  "W.  309  ;  Stone  v.  Stone,  5  Cb.  74. 

(s)  Spiekemell  v.  Eotham,  Kay,  669 ;  Bridgman  v.  Gill,  24  Beav. 
302 ;  Bmest  ▼.  Croysdill,  6  Jur.  N.  S.  740  ;  Bolfe  v.  Cfregory,  11  ih.  98. 

8.L.I.  F 


CHAPTER    III. 

RATIFICATION  AND  AVOIDANCE. 

Section  !• — RatiJicatiorL 

No  ratifica-.        BEFORE  the  passing  of  the  Infants  Relief  Act,  1874, 
^^^if'^'^^     all  acts  of  an  infant  which  were  voidable  might  be 
ratified  or  avoided  by  him  on  attaining  twenty-one ; 
but  while  still  an  infant  he  could  not  make  any  con- 
clusive election  to  confirm  or  avoid  (a),  for  such  confir- 
mation or  avoidance  might  itself  be  avoided  at  twenty- 
one  (&).     Some  doubt  seems  to  have  been  felt,  whether 
a  ratification  must  be  regarded  as  a  new  promise,  or  as 
a  setting  up  and  giving  validity  to  an  otherwise  invalid 
contract  (c).     The   Infants  Relief  Act,  1874  (<i),  dis- 
tinguishes between  a  new  promise.  ancLa  ratification 
after  majority  of  a  promise  made  during  infancy,  an 
old    distinction    recognised    in    Harris    v.    WaU  (e). 
What  is  rati-  where  ratification  of  a  promise  was  defined  to  be,  "Any 
fication.         ^^  ^j.  (declaration  which  recognises  the  existence  of  the 

(a)  SkUarv.  Trimhh,  14  Ir.  C.  L.  342. 

{h)  An  illustration  of  this  is  afforded  by  the  American  caaeai  If  an 
infant  buy  goods  on  credit,  and  keep  them  after  twenty-one,  this  is  a 
ratification,  and  he  must  pay  for  them  (1  Amer.  Lead.  Cas.  814 ;  Boydei^ 
V.  Boyden,  9  Metcalf,  519) ;  while  if  he  avoid  the  contract,  he  most 
restore  the  Koods  {Badger  v.  Finney,  15  Mass.  359),  but  dealing  with 
the  goods  during  infancy  is  not  a  ratification  ;  so  that  if  he  waste  or 
sell  them,  before  twenty-one,  the  seller  cannot  recover  either  the  price 
or  the  goods  (1  Amer.  Lead.  Cas.  319  ;  Smith  v.  Kelley,  13  Metcalf, 
309 ;  Dana  v.  Stevens,  3  Cush.  372  ;  JValah  v.  Powers,  8  Amer.  Rejv 
654,  a  case  of  land). 

(c)  See  Williams  v.  Moor,  11  M.  &  W.  256,  263 ;  CoA^n  v.  Am- 
strong,  1  M.  &  S.  724. 

(d)  See  ante,  p.  19. 

(e)  1  Ezch.  p.  180  ;  see  also  Ditcham  y.  WorraU,  5  C  P.  D.  p. 
412.  /h^u^     //Mt/^*  69i^r£f,'it^ 
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promise  as  binding;  as  in  the  case  of  an  agency,  any- 
thing which  recognises  as  binding  an  act  done  by  an 
agent,  or  a  party  who  has  acted  as  agent,  is  an  adoption 
of  it.     Any  written  instrument  signed  by  the  party, 
which  in  the  case  of  adults  would  have  amounted  to 
the  adoption  of  the  act  of  a  party  acting  as  agent,  will 
ia  the  case  of  an  infant  who  has  attained  his  majority 
amount  to  a  ratification."  This  definition  was  approved 
{diss.  Martin,  B.),  in  Mawson  v.  Blane  (/).     Whether  J)  ^  /^r./Hvii,.^  ^' 
in  every  case  acts  which  would  be  an  adoption  of  an   ^"^  ij/\^!S!rt^ 
agency  would  be  sufficient  to  constitute  a  ratification    ^-^<4^^  c^^rt^^*^*^ 
may  perhaps  be  open  to  doubt  (g) ;  but  at  all  events,  to  ^^  Xf/^-^  ^*4i  u 
constitute  ratification  there  must  be  some  act  on  the  ^^^ 
part  of  the  infant  after  majority,  which  recognises  as 
binding  or  valid  what  would  otherwise  not  be  so. 

The  Infants  Relief  Act,  1874,  has,  however,  by  s.  2,  Infants 
made  it  impossible  for  a  person  so  to  ratify  any  promise      ' 
or  contract  made  by  him  whilst  an  infant,  that  an  Ko  action 
action  may  be  brought  upon  it,  even  though  there  be  ^^nght. 
a  fresh  consideration  (h).    There  has  been  considerable 
difference  of  judicial  opmion  as  to  the  effect  of  this  section 
upon  an  infant's  promise  of  marriage,  recognised  or  re- 
newed after  majority  {i) ;  but  it  is  a  question  for  the 
jury  whether  there  was  a  fresh  promise,  or  merely  a 
ratification  of  the  old  promise  (k) ;  in  the  former  case, 
the  promisor  is  bound,  in  the  latter,  he  is  not.     It  is 
presumed  that  the  same  rule  will  hold  good  in  all  cases 
where  a  transaction  is  not  completed  when  the  infant 
attains  majority.     If,  however,  the  other  party  can 
enforce  the  ratified  contract  in  anv  other  way  than  by  other  reme- 

*  dies  ivhGtliGP 

an  action  or  set-off  (!),  there  seems  no  reason  why  this  enforoeabic. 

(/)  10  Exch.  206. 

ig)  See  the  remarks  of  Martin,  B.,  in  Mammon  y.  BloMe^  10  Ezch.  206. 

(A)  See  atUe,  p.  19. 

(i)  See  Ooa^ead  y.  MuUis,  8  C.  P.  D.  439  ;  NortheoU  v.  Doughty,  4 
ib.  385 ;  IXtekam  y.  WorraU,  5  ib,  410 ;  fFhiUhead  y.  ffall,  31  Sol. 
J.  445. 

ik)  ffoUna  y.  BritrUy,  W.  N.  1888,  153. 

(Q  See  Smuley  y.  Bawley,  1  Q.  B.  D.  460. 
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course  should  not  still  be  open  to  him ;  e.gr.,  by  way  of 
retainer.  But  though  all  contracts  within  s.  1  of  the 
Act  (m)  are  void  from  the  commencement,  and  cannot 
be  ratified,  it  is  presumed  that  no  money  actually 
paid  (n)  after  majority,  in  discharge  of  a  debt  incurred 
during  infancy,  could  be  recovered ;  the  payment  would 
be  good,  as  being  founded  on  a  moral  consideration, 
just  as  a  statute-barred  debt  is  good  consideration  for 
an  agreement  not  under  seal. 

The  question  what  acts  amount  to  a  ratification  will 
depend  on  the  nature  of  the  act  to  be  confirmed; 
whether  it  is  a  matter  of  record,  or  in  pais;  whether 
in  the  latter  case  the  transaction  on  the  infant's  side  is 
complete^  or  something  still  remains  to  be  done  by 
him;  or  whether  the  matter  is  in  the  nature  of  a 
continuing  contract,  or  representation,  so  that  the  rights 
of  others  are  affected  ;  though  this  is  strictly  a  case  of 
a  new  promise,  rather  than  the  ratification  of  an  old 
one. 

Matters  of  (1)  Matters  of  record  are  binding  as  a  general  rule, 

if  not  set  aside  during  minority  (o). 
(2)  Matters  in  pais. 

1st.  Where  the  transaction  is  complete  on  the  infant's 
part,  and  the  matter  rests  no  longer  in  contract 

Where  estate       In  all  cases  where  some  act  has  actually  been  done,  if 

ooavi^ance.     ^^^  infant  wish  to  undo  it,  he  must  do  so  on  attaining 

jZl^t^/^^^^^^  ^w*^^* twenty-one,  or  his  acquiescence  will  be  held  to  be  a 

£fz^*^'nJit;£j?  ^r«L  ratification.    Thus  where  any  estate  has  passed  by  his 

"*  conveyance  he  must  do  some  distinct  and  open  act  to 

Lense.  avoid  it  (p).    If  he  has  made  a  lease,  he  must  avoid  it 

within  a  reasonable  time  after  twenty-one,  or  it  will  be 
binding.  A  year's  acquiescence  is  sufficient  to  confiim 
it  (q),  or  any  act  which  recognises  it  as  binding ;  e.g., 

{m)  Ante,  p.  5. 

(n)  If  a  biU  or  promissory  note  be  giren,  it  could  not  be  sncd  oa  by 
tlie  lender ;  see  anUf  p.  43. 
(o)  See  ante,  pp.  15,  16. 
(p)  Slaior  v.  Bradif,  14  Ir.  C.  L.  61. 
(2)  Doey,  Smith,  2  T.  R.  436. 
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making  a  mortgage  subject  to  the  lease  (r),  or  accept- 
ance of  rent  (8),  In  an  old  case  (t)  an  infant's  saying 
to  the  lessee  "  God  give  you  joy  of  it "  was  held  a  con- 
firmation ;  and  it  seems  any  act  of  recognition^  as  receiv- 
ing rent  during  infancy,  is  so  far  a  confirmation,  that  the 
lessor  cannot  determine  the  lease  without  notice  (u). 
Before  the  Act  of  1874,  where  a  lease  was  granted  to  Lease  to  an 
an  infant,  continuance  in  possession  after  twenty-one  *^  ^^^ 
was  a  confirmation,  and  he  was  held  liable  for  arrears 
of  rent  (x)  ;  but  it  is  presumed  that  it  would  now 
create  only  a  tenancy  at  will,  ripening  on  payment 
of  rent  into  a  yearly  tenancy,  under  such  of  the 
terms  of  the  lease  as  should  be  applicable  to  such  a 
tenancy  (j/). 

In  the  case  of  a  marriage  settlement,  where  funds  Marriage 
were   assigned  upon  trust,  an  appointmenL_oL_new '^^^^^^^• 
trustees  under  it  was  held  a  confirmation  (0),  and  a 
transfer  of  one  fund  to  the  trustees  of  the  settlement 
was,  in  the  absence  of  other  evidence,  held  a  confirma- 
tion of  the  whole  (a). 

If  an  infant  buy  or  sell  land,  or  goods,  and  cash  passes,  Baying  or 
then  if  he  do  not  set  aside  the  transaction  within  a  ^^^^^  eooda^ 
reasonable  time  after  he  attains  twenty-one,  hid 
acquiescence  will  be  held  a  ratification,  and  he  cannot 
afterwards  recover  the  money  or  the  property.  But 
this  would  only  be  so  where  the  transaction  is  fair  and 
reasonable,  and,  until  the  Statute  of  Limitations  has 
run,  the  onus  appears  to  be  on  the  other  party  to 
show  that  the  late  infant  had  full  knowledge  of  the 

(r)  Story  y.  Johnson^  2  Y.  &  C.  Ex.  586. 

(«)  Ashfield  V.  AahfiOd,  Noy.  92 ;  Latch.  199  ;  Sir  W.  Joues,  157 ; 
Smith  ▼.  Low,  1  Atk.  489  ;  West,  669. 

(0  Arum,  i  Leo.  4,  c.  15. 

(u)  Rtes  d.  Lloyd  v.  Evans,  Comyn,  Land  k  T.  288. 

(jb)  See  arUe,  p.  26  ;  and  Evelyn  v.  Chichester,  3  Burr.  1717 ;  Mahon 
V.  CTFarrdl,  10  Ir.  L.  R.  527. 

iy)  See  Woodfall,  13th  ed.,  221 ;  and  ante,  p.  27. 

(2)  Merrytoeather  v.  Jotus,  4  Giff.  bO^./fh/-^  t^'^*'^  v*^ i^i'yCri'J^ 

(a)  Davies  v.  Davies,  9  £q.  468  ;  and  ante,  p.  35. 
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nature  of  the  transaction  (&).  If,  e.g.,  an  infant  buy 
goods  worth  £10  and  pay  £100,  or  sell  goods  worth 
£100  and  receive  only  £10,  mere  acquiescence  would 
noty  it  is  conceived,  be  sufficient,  without  proof  that  he 
knew  the  real  natui-e  of  the  bargain. 

Where  money  belonging  to  an  infant  has  been 
actually  paid  to  him,  the  Court  would  probably  hold 
slight  circumstances  a  recognition  of  it  as  a  valid 
payment ;  e.g.^  a  request  by  him  after  twenty-one  to 
the  trustees  to  pay  "  the  residue"  of  the  money,  and 
receipt  of  the  residue  (c).  Formerly,  mere  neglect  to 
demand  the  money  was  not,  in  the  case  of  a  trusty  a  bar 
even  after  ten  years,  without  some  act  affirming  the  pay- 
ment  (d) ;  but  the  Statute  of  Limitations  could  now  be 
pleaded  by  a  trustee  who  had  in  fact  paid  the  infant  (d). 

In  all  cases  of  confirmation,  slight  evidence  is  suffi- 
cient in  the  absence  of  counter  evidence ;  if  there  be 
any  act  or  declaration  evincing  an  intention  to  repudiate, 
stronger  evidence  would  be  required  to  rebut  this  (/). 

2nd.  Where  there  is  a  continuing  contract  or  repre- 
sentation. 

In  such  cases  the  infant  must  repudiate  within  a 
reasonable  time  (g)  after  attaining  majority,  if  he 
means  to  do  so,  or  he  will  be  looked  upon  as  making  a 
fresh  contract  or  representation  after  that  time,  and  as 
from  that  time  will  be  liable  on  such  fresh  contract  or 
representation  just  as  any  other  adult  would.  Thus  if 
an  infant  be  a  partner  in  trade,  and  do  not  on  majority 
avoid  the  partnership,  he  is  liable  for  debts  incurred  by 
the  partnership  after  he  was  twenty-one  (h) ;  so  he  is 


(b)  See  Harmer  v.  Killing,  5  Esp.  p.  102  ;  and  Kay  v.  Stnith,  21 
Beav.  p.  529  ;  7  H.  L.  C.  760. 

(c)  Cory  y.  Oertchen,  2  Mad.  40. 
(rf)  Lee  V.  Brown,  i  Ves.  862. 

(e)  See  the  Trastee  Act,  1888,  s.  8,  anlc,  p.  65. 
(/)  Bawlings  v.  BirkeU,  25  L.  J.  Ch.  887  ;  Bakw^s  ease,  7  Ch.  115. 
(g)  Wliat  is  a  reasonable  time  is  a  question  of  fact,  Wray  t.  West, 
15  L.  T.  N.  S.  180. 
(A)  Qoode  ▼.  Harrison,  5  B.  It  Aid.  147. 
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bouDd  if  he  leave  his  name  on  the  register  of  share- 
holder of  a  company  (h).    If  he  hire  a  servant  or 
employ  a  solicitor,  and  continue  the  employment  after 
attaining  twenty-one,  he  is  liable  for  wages  and  re- 
muneration  from    that  time  (t);    and    before    Lord 
Tenterdta's  Act  (k)  it  would  have  been  held  a  con- 
firmatioh  of  the  contract  from  the  beginning  (l).    If 
he  enter  into  a  contract  of  service  and  do  not  determine 
it  at  twenty-one,  or  within  a  reasonable  time  afterwards, 
he  will  be  held  bound  by  it  (m),  and  by  the  conditions  y^,  ^  ^,  a«««A€«.k  / 
of  it,  for  instance,  by  a  condition  that  he  should  not  ^^Tc!!u^ 
after  twenty-one  set  up  a  similar  trade  within  a  short  ^^^^^jJ/X^ttyu 
distance  (n).    In  the  latter  case,  Wickens,  V.-C,  held  i)k*4^^^^  ^    ^ 
that  Lord  Tenterden's  Act  did  not  apply,  and  said  that,      '**^'   * 
if  it  were  applicable,  ''it  would  not  enable  the  defendant, 
having  had  during  eighteen  months  the  benefit  of  the 
contract,  and  knowing  that  he  got  that  benefit  in  con- 
sequence of  the  plaintiff  supposing  that  he  submitted 
to  the  terms  of  it,  now  to  repudiate  the  contract  in 
consequence  of  the  absence  of  any  writing."    It  would 
seem  that  the  same  reasoning  would   apply  to  the 
Infants  Relief  Act,  1874. -^^'^>^—*''*''-"^  ''^-  A^^   r^^  6s^t^^^ 

Where  trust  estates  were  to  be  sold  in  a  suit  to  raise  Offer  in  a 
portions,  and  an  infant  defendant  for  the  purpose  of 
preventing  a  sale  offered  to  charge  the  portions  on 
other  lands,  he  was  held  bound  by  the  offer,  as  be  had 
not  retracted  it  on  attaining  twenty-one,  and  the  sale 
liad  been  delayed  (o). 


(h)  Cork  aTid  Bandon  Bailway  Co,  v.  Cazenove,  10  Q.  B.  935; 
JhMin  and  Wicklow  BaUway  Co.  ▼.  Black,  8  Exch.  181 ;  MUchelVs 
case,  9  £q.  863 ;  BbbeU's  case,  5  Ch.  802 ;  Lumsden's  case,  4  Ch.  81 ; 
and  Me  anle,  -p.  49. 

(0  fFaldoY.  Waldo,  1  F.  &  F.  178  ;  Guy  v.  Burgees,  1  Smith,  117. 

(it)  9  Geo.  lY.  c.  14,  s.  5,  repealed  hj  88  It  89  Vict.  c.  66. 

(0  Ouy  T.  Burgess. 

(m)  fTray  t.  fFesi,  15  L.  T.  N.  8. 180. 

(a)  Cornwall  t.  Hawkins,  41  L.  J.  Ch.  485 ;  see  Fellows  t.  Wood 
ante,  p.  18. 

(o)  CecU  V.  SaUt^ry,  2  Yeni.  224. 
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Infant's  right  It  has  been  necessary  to  discuss  only  tbe  rights  of 
affected.  ^^^  other  contracting  party  against  the  infant,  for  the 
privilege  of  avoiding  his  contracts  belongs  only  to  the 
infant  (o).  If  he  wish  to  enforce  them,  he  has  the 
same  powers  as  an  adult,  with  the  exception  that,  as  an 
infant's  contract,  though  ratified  after  twenty-one,  is 
not  enforceable  by  action  against  him,  so  he  cannot 
enforce  specific  performance  of  it,  for  the  remedy 
would  not  be  mutual  (p). 


Section  2. — Avoidance. 


Hatters  of 
record. 


First,  as  to  matters  of  record. 

These  must  in  general  be  avoided  during  infancy; 
see  judgments,  ante,  p.  15  ;  as  to  recognizances,  aifUe, 
p.  16 ;  as  to  orders  of  a  Court  of  equity,  past, 
ch.  xxxL 

Secondly,  as  to  matters  in  pais. 
No  conclusiYe      Matters  in  pais  may  be  avoided  by  an  infant  either 
during'*^       before  or  after  attaining  twenty-one  (q).    There  can 
infancy.         be  no  conclusive  election  until  the  infant  has  attained 
twenty-one,  for  he  may  then  avoid  his  previous  avoid- 
ance (r) ;  but  it  would  require  clear  evidence,  at  any 
rate,  if  the  matter  were  injurious  to  him,  to  show  that 
he  had  repudiated  the  avoidance  (s).    In  cases  where 
an  act  has  actually  been  performed,  as  where  a  con- 
veyance passing  an  estate  has  been  executed  by  an 
infant  (t),  or  in  cases  of  continuing  contract  or  repre- 


(o)  See  ante,  pp.  5  (6),  12,  44. 

{p)  See  Flight  v.  BoUand,  4  Russ.  298. 

iq)  Co.  Litt.  880  b,  2  Inst.  673. 

(r)  Slator  v.  Trimble,  14  Ir.  C.  L.  842.  It  is  presamed  that  repu- 
diation in  an  action  agaiost  him  to  enforce  a  contract  wonld  be  bindings 
being  made  under  the  sanction  of  the  Court 

(»)  Bawlings  r.  BirkcU,  25  L.  J.  Ch.  837;  Baker's  ease,  7  Ch.  115. 

(0  SUUor  V.  Brady,  14  Ir.  C.  L.  61. 
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sentation,  as  where  be  holds  himself  out  as  a  partner  (u)^  'JL^nk.  t  t^lM^l  4i 
he   must  do  some  distinct  act    in  avoidance   at  ^^  ^'^^Sf^^  Y^<^*itB. 
soon  after  twenty-one,  or  be  will  be  held  bound  ^y%  ^i^  ^^I2^ f{^/j! 
acquiescence  (x).  -^i^T^fe  .^ 

It  has  often  been  laid  down  that  infancy  is  a  personal  Who  maj  f^t^^zys 
privilege,  of  which  none  can  take  advantage  but  the  *^^*^ 
infant  himself  or  his  representatives  (y).      Thus  an 
alienation  of  real  estate  by  an  infant  may  be  avoided 
by  privies  in  blood,  ie.,  by  his  heir,  whether  general,  or  Heir  may 
special,  or  general  and  special.     "  Thus  if  an  infant,  a^oi<J- 
tenant  in  fee  simple,  makes  a  feoffment  and  dies,  his 
heir  shall  enter.    The  same  law  of  him  who  is  heir 
general  and  special    As  if  a  man  gives  land  to  one  and 
the  heirs  male  of  his  body,  and  the  donee  within  age 
makes  a  feoffineut  in  fee,  his  son  who  is  heir  general 
and  special  shall  enter ;  the  same  law  of  him  who  is 
his  special  heir  and  not  general ;  as  if  in  the  same  case 
the  donee  had  issue  two  sons,  and  the  elder  had  issue 
a  daughter,  and  the  donee  dies,  and  the  elder  son  within 
age  made  a  feoffment  and  died  without  issue  male,  the 
younger  is  special  heir  per  formam  doni,  and  shall  avoid 
his  brother's  feoffment,  although  he  be  not  general 
heir,  because  he  is  privy  in  blood  and  has  the  land  by 
descent ;  so  if  lands  be  given  to  one  and  the  heirs 
female  of  his  body,  and  the  donee  having  issue  a  son 
and  daughter  makes  a  feoffment  within  age  and  dies, 
the  daughter  being  heir  special  (to  whom  the  right  of 
entry  descends)  shall  enter  and  not  the  son,  who  has 
nothing  by  descent "  (z).    Privies  in  estate  cannot  avoid ;  jjot  privies 
*'  therefore  if  donee  in  tail  within  age  makes  a  feoffment  ^^  esute. 
in  fee  and  dies  without  issue,  the  donor  shall  not  enter 
because  there  was  privity  between  them  only  in  estate, 
and  no  right  accrued  to  the  donor  by  the  death  of  the 

(tt)  Gfcode  T.  EarriBon^  5  B.  &  Aid.  147. 
(x)  See  ante^  p.  70. 

(y)  Ghrcy  v.  Cooper,  8  Doufc*  ^^  >  Keene  ▼.  Boycott,  2  H.  BL  511 ; 
Douglas  v.  JFaUtm,  17  C.  B.  685. 
(s)  WhittinghanCsease,  8  Co.  Rep.  43. 
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donee.  So  if  two  joint  tenants  in  fee  be  within  age» 
and  one  makes  a  feoffment  in  fee  of  his  moiety  and 
dies,  the  survivor  cannot  enter  by  reason  of  the  infancy 
of  his  companion,  for  by  his  feoffment  the  jointoie  was 
severed,  so  long  as  the  feoffment  remains  in  force  "  (a)  ; 

Not  privies  nor  can  privies  in  law,  as  the  lord  by  escheat^  so  that  if 
an  infant  aliene  and  die  without  heir,  the  alienation  is 
unavoidable  (b). 

Whatconsti.       Any  act  which   shows  an  intention  to    repudiate 

aoce.  '  would  probably  be  held  sufficient.  Thus  in  America  a 
conveyance  by  an  infant  was  held  to  be  avoided  by  a 
subsequent  conveyance  of  the  same  land  after  he 
attained  twenty-one  (c).  But  it  seems  that  an  intention 
to  repudiate  will  not  be  inferred,  if  the  act  in  question 
may  consist  with  that  alleged  to  be  repudiated  ;  thus  a 
lease  to  a  different  lessee  has  been  held  not  necessarily 
an  avoidance  of  a  previous  lease  made  diuing  infancy  (d), 
A  charge  given  by  an  infant  has  been  held  to  be 
avoided  by  a  mortgage  made  after  attaining  twenty- 
one  years  to  a  mortgagee  without  notice  (e) ;  but  the 
report  is  not  altogether  cousistent,  and  it  is  difficult  to 
help  thinking  that  the  Court  was  influenced  by  the 
nature  of  the  previous  transaction,  in  which  the  infant- 
had  agreed  to  pay  75  per  cent,  for  an  advance  made  to 
him.  As  to  the  course  to  be  pursued  by  a  trustee, 
where  an  infant  creates  a  charge  on  the  fiind,  see  Cook 
V.  Hai'vey  (/). 

of*IivS^or  ^^®  consequences  of  avoidance  will  differ  according 
as  the  infant  has  or  has  not  received  or  enjoyed  the 
consideration  or  part  of  it. 

(1.)  Where  he  has  received  or  enjoyed  the  considera- 
tion or  part  of  it. 


(a)  WhUtingham*s  case,  8  Co.  Rep.  43. 
{b)  Ibid, 

(c)  Tucker  ▼.  Moreland,  1  Amer.  Lead.  Gas.  280. 

(d)  SUUor  Y.  Brady,  U  Ir.  C.  L.  61. 

(e)  Inman  v.  Tnman,  15  Eq.  260. 
(/)  W.  N.  1874,  69. 
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If  an  infant  buy  land  or  goods  for  cash,  Lis  avoidance 
after  majority  revests  the  land  or  goods  in  the  vendor  {g), 
but  the  infant  cannot  recover  the  purchase-money  if 
he  has  enjoyed  part  of  the  consideration ;  e.g,,  if  he  take 
a  lease  and  occupy,  he  cannot  on  avoiding  the  lease 
recover  the  premium  paid  for  it  (h);  if  he  agree  to 
become  a  partner,  and  for  some  time  acts  as  such^  he 
cannot  recover  money  paid  for  the  partnership  ({) ;  if 
he  pm-chase  land  and  do  any  act  affecting  the  value  of 
the  estate,  as  removing  buildings,  &c.  (k),  or  even,  it 
inrould  seem,  occupy  for  some  time  (Z),  he  cannot 
recover  the  purchase-money.  If  he  insure  his  life,  he 
cannot  recover  the  premiums  (m). 

If  he  buy  goods  and  use  them  (n),  or  even,  it  is 
presumed,  if  he  keep  them  for  some  time  in  his  posses- 
sion, the  same  consequences  must  follow. 

If  he  can  and  do  return  the  consideration  received, 
putting  the  other  party  in  statu  quo,  this,  it  is  sub- 
mitted, is  equivalent  to  his  having  received  no  con« 
sideration  at  all,  and  he  can  recover  money  paid  or 
other  consideration  given  on  his  side,  but  he  will  only 
be  allowed  to  do  so  on  restoring  the  consideration 
received  (o). 

{g)  N.  W.  Ry.  Co.  v.  McMichad,  5  Exch.  114,  127;  and  see  Badger 
▼.  Finney^  16  Mass.  859  ;  Willis  v.  Ttoambly,  18  Mass.  204. 

(A)  Holmes  y.  Blogg,  8  Taiin.  508  ;  and  the  law  is  not  altered  by  the 
Act  of  1874  ;  see  VaUjUini  v.  Canali,  21  Q.  B.  D.  166. 

(i)  Exp.  Taylor,  8  De  G.  M.  &  G.  254  ;  and  see  ante,  p.  47. 

{k)  Dart,  V.  &  P.  6th  ed.  31. 

{I)  Blackburn  v.  SmWi,  2  Exch.  283. 

(m)  BanyoB,  Life  In&,  2nd  ed.,  346. 

{n)  See  the  remark  of  Alderson,  J.,  in  Corpe  v.  Overton,  10  Biug.  p. 
258  ;  Eaqf,  Taylor  and  VaUntini  v.  Caiiali, 

(o)  BetUuu^s  case,  18  SoL  J.  224,  where  an  infant  had  to  refund 
diviidends  received,  before  his  name  was  remoYed  from  the  list  of  con- 
tribntories.  See  also  Bclbinson  ▼.  Weeks,  8  Amer.  Law  Register,  557  ; 
1  Amer.  Lead.  Gas.  320.  The  remark  of  Lord  Mansfield  in  E.  of 
Buekinghamshire  ▼.  Drury,  2  Ed.  72,  quoted  without  disapproval  by 
Hfilmot,  G.  J.  (Notes,  226,  n.),  that  "if  an  infant  pay  money  with  his 
own  hands  wWunU  a  valoable  consideration  he  cannot  get  it  back 
again,"  most,  if  correctly  reported,  be  regarded  as  oyemiled.  Pro- 
bably, however,  "without  **  is  a  misprint  for  "with,'*  and  Lord  Mans- 
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In  America,  if  an  infant  sell  land  to  A.,  and  after 
majority  sell  the  same  to  B.^  B.  can  recover  in  ejectment 
from  A.  (2?) ;  but  there  is  no  authority  whether  A. 
could  recover  his  purchase-money  from  the  infant.  It 
has  also  been  held  in  America  that  an  infant's  right  of 
avoidance  is  absolute  and  paramount,  and  in  the  case 
of  land  may  be  exercised  against  bond  fide  purchasers 
from  the  grantee  {q).  It  is  submitted  that,  upon 
principle,  the  person  damnified  could  recover,  and  that 
the  infant  could  neither  directly  nor  indirectly  avoid  the 
grant,  without  refunding  the  consideration  he  has 
received. 

(2.)  Where  no  part  of  the  consideration  has  been 
received  by  the  infant 

If  an  infant  sell  land  or  goods  on  credit,  he  can 
avoid  the  contract  and  recover  them  ;  or  if  he  pay  for 
goods,  which  are  not  delivered,  he  can  recover  his 
money  (r) ;  and  generally  under  any  contract^  if  he 
receive  no  consideration,  he  can  recover  the  considera- 
tion paid  by  him  (a) ;  or  if  the  consideration  cannot  be 
restored,  then,  it  is  submitted,  its  value  in  money  (0- 

field  oDly  referred  to  cases  where  the  consideration  had  been  enjoyed  by 
the  infant.  In  Wilson  r.  Eearsc,  2  Peake,  196,  an  infant  contacted 
to  buy  a  pnblic-honse,  and  paid  a  deposit :  on  avoiding  the  contract, 
he  was  not  allowed  to  recover  the  deposit.  The  case  is  a  nisi  prius  orat^ 
very  shortly  reported,  and  it  is  possible  that  the  infant  had  been  in 
occupation. 

{p)  Tucker  v.  Mortland^  1  Amer.  Lead.  Cas.  280. 

{q)  1  Amer.  Lea*l.  Cas.  818. 

(r)  Austen  v.  Jervasj  Hob.  77. 

is)  See  Corpe  y.  Overton,  10  Bing.  252 ;  EverUt  r.  Wilkins,  22  L.  T. 
N.  S.  846. 

(0  See,  in  America,  Moses  v.  Stevens,  2  Pick.  332,  and  Fent  v.  Osgood, 
19  Pick.  572,  where  an  infant  entered  into  a  contract  of  service  for  a 
certain  time,  and  was  aUowed  to  avoid  it  at  twenty-one,  and  recover  for 
the  services  he  had  actually  rendered,  on  a  quantum  maruiL 


CHAPTER  IV. 

THmCIS  WHICH  AN  INFANT  MAY  DO,  AND  THINGS  WHICH 

AKE  BINDING  ON  HIM. 

An  infant   may  inherit.    The  heir  is  a  person  ap-  Infant  may 
pointed  by  law,  according  to  the  maxim  aoliia  Detw*^^** 
heredem  facit,  ncni  homo;  he  cannot  therefore  dis» 
claim,  as  the  heir  might  according  to  Boman  law  (a) ; 
nor  can  he  waive  a  peerage  conferred  on  him  in  his 
infimcy  (&). 

An  infant  may  take  or  accept  anything  by  will  (o).  May  take  by 
purchase,  grant  (cZ),  sun'ender,  or  otherwise,  but  he  is  J^»Porc*^«8^» 
not  bound  to  take  property  if  it  would  be  to  his  dis* 
advantage  to  do  so  (e).    Land  purchased  by  an  infant 
will  of  course  pass  to  his  heirs  ex  paiie  paterndf 
accoitiing  to  the  ordinary  rules  of  descent.    Thus  where 
an  infant  was  entitled  to  a  lease  for  lives  ex  parte 
viatemd,  and  the  guardian  renewed  the  lease,  such 
renewed  lease  passed  as  a  new  acquisition  to  the  heirs 
ex  parte  patemd  (/).    A  gift  to  an  infant  cannot  be  Gift  to  him 
revoked  (g)  \  and  a  gift  to  him  to  be  applied  for  a  par-  reyokwL  ^ 

(a)  Co.  Litt.  191  8,  n.  (1)  vi.  3  ;  where  the  difference  between  heir* 
ship  in  the  Roman  Uw  and  the  fendal  law  is  explained. 

(6)  Tkt  Buckkurd  Peerctffe,  2  App.  Cos.  p.  6,  note  (1). 

(e)  JTarm.  4th  ed.,  i,  76. 

(d)  See  O'Skanassy  v.  Joachim^  1  App.  Gas.  82. 

W  AnU,  p.  23  (u). 

(/)  Mown  V.  Day,  Piec,  Ch.  319  ;  PUrson  y.  Shore,  1  Atk.  480 ; 
and  aee  Langley  t.  Sneyd,  1  S.  ft  St.  45. 

to)  Smith  ▼.  Smith,  7  C.  &  P.  401  ;  Andrews  v.  Andrcxcs,  22  W. 
R.684. 
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GhUdin 
ventre  $a 
mire» 


Oonditiona 
attached  to 
property. 


Conditions 
in  law. 
Common  law. 
1.  Conditions 
founded  on 
confidence 
and  skill. 


2.  Not  so 
founded. 


ticular  purpose  is  a  good  gift,  though  that  purpose  fail  (h). 
As  an  infant  is  not  usually  appointed  a  trustee,  the  pre- 
sumption is  that  a  gift  to  him  is  for  his  own  benefit  (i). 

A  child  in  ventre  sa  mire  can  take  in  remainder  (k), 
and,  where  such  a  construction  is  necessary  for  its 
benefit  (Z),  is  to  be  considered  as  i/n  esae. 

An  infant  is  in  many  cases  bound  by  conditions. 
These  ai-e,  by  Lord  Coke  (m),  divided  into  two  kinds, 
conditions  in  fact^  that  is,  expressed,  as  to  pay  money, 
or  to  do  or  not  to  do  some  act,  &c.,  and  conditions  in 
law,  that  is,  implied. 

Firsts  as  to  conditions  in  law. 

''  Conditions  in  law  are  of  two  natures,  acU,  by  the 
common  law  and  by  the  statute ;  and  conditions  in  law 
by  the  common  law  are  in  two  sorts,  one  of  which  is 
founded  upon  a  confidence  and  skill,  and  the  other 
without  confidence  or  skill;  conditions  in  law  by 
statute  law  are  also  of  two  qualities,  ecil,,  when  the 
statute  for  execution  of  the  conditions  in  law  gives 
recovery,  and  when  the  statute  gives  an  entry  and  no 
recovery :  as  to  the  condition  in  law  which  is  founded 
upon  skill  and  confidence,  as  the  offices  of  partnership, 
stewardship,  &c.,  in  fee  which  descend  to  an  infant  or  a 
feine  covert,  if  the  condition  in  law  annexed  to  the  said 
offices  be  broken,  it  shall  bar  the  infant  and  feme  covert 
for  ever ;  the  same  law  of  liberties  and  franchises ;  but 
if  the  infant  or  feme  covert  be  lessee  for  life,  or  tenant 
by  the  cuilesy  or  tenant  in  dower,  and  the  infant  or 
the  husband  of  the  wife  makes  a  feoffment  in  fee,  and 


{h)  Barlow  v.  Grant,  1  Vera.  256 ;  Barton  v.  Cooke,  6  Ves.  468  ; 
Zeche  V.  Lord  Kilmorey,  Tura.  &  R.  207 ;  ydel  v.  Jones,  16  Sim. 
809. 

(t)  Lamphigh  v.  Lamplugh,  1  P.  W.  112 ;  Blinkham  v.  Feast,  2 
Ves.  sen.  30 ;  Williams  t.  Jones,  10  Ves.  77 ;  and  see  King  y,  Denison^ 
1 V.  &  B.  278. 

(it)  10  Will.  3,  c.  22. 

(l)  Millar  v.  Turner,  1  Ves.  sen.  85  ;  JFaUis  v.  Bodson,  2  Atk.  116  ; 
Th^  George  d:  Richard,  L.  R.  3  A.  &  £.  466  ;  Blasson  v.  Bkmon^  2  De 
G.  J.  &  S.  665  ;  but  see  post,  ch.  xyI  s.  1. 

(r/t)  WhiUinghanCs  east,  8  Co.  Bep.  45  ;  Co.  litt.  238  V. 
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the  lessor  enters  for  the  forfeiture,  aH  he  may,  yet  it 
shall  not  har  the  infant  or  feme  covert,  but  that  the 
infant,  or  /erne  covert  after  the  death  of  the  husband, 
niay  enter,  for  that  is  by  force  of  a  mere  condition  in 
law  without  any  skill  and  confidence  annexed  to  the 
estate.    If  an  infant  or  feme  covert  lessee  for  life,  sutate  law. 
commits  waste,  and  the  lessor  recovers  in  an  action  of  g^tate^Tw 
waste,  it  shall  bind  the  infant  and/ewie  covert;  for  the  recovery. 
statute  gives  the  action  to  recover  the  land.    The  same 
law  of  cessavit  and  of  other  like  cases :  as  if  an  infant 
be  gaoler,  and  suffers  an  escape,  there  an  action  lies. 
But  if  the  condition  in  law  be  by  force  of  a  statute  law  2.  Where 
which  gives  an  entry  and  no  action ;  as  if  an  infant  or  „<»▼«?/  ^^ 
the  husband  seised  in  the  right  of  his  wife  aliens  in 
mortmain,  there  although  the  lord  of  whom  the  land  is 
held  enters,  yet  the  right  of  the  infant  or  feme  coveH  is 
not  barred,  no  more  than  in  the  case  of  a  condition  in 
law  by  the  common  law,  which  is  grounded  upou  the 
alienation  of  the  infant  tenant  for  life  or  by  the  husband, 
&c.,  where  entry  is  given  by  the  common  law.     Note, 
reader,  that  a  condition  in  law  by  force  of  a  statute 
which  gives  a  recovery  is  stronger  than  a  condition  in 
law  without  a  recovery ;  for  if  lessee  for  Ufe  makes  a 
lease  for  years  and  afterwards  enters  into  the  land  and 
commits  waste,  and  the  lessor  recovers  in  an  action  of 
waste  against  the  lessee  for  life,  he  shall  avoid  the  lease 
for  years  made  before  the  waste  committed;  but  if 
lessee  for  life  makes  a  lease  for  years  and  afterwards 
enters,  and  makes  a  feoffment  in  fee,  the  lessor  shall 
not  avoid  the  lease  for  years.     So  if  the  tenant  makes 
a  lease  for  years  and  afterwards  is  attainted  of  felony 
or  dies  without  heir,  the  lord  by  escheat^  although  he 
recovers  by  writ  of  escheat,  shall  not  avoid  the  term"  (n). 
In  accordance  with  the  law  as  above  laid  down  as  to 
conditions  founded  upon  confidence  and  skill,  it  has 
been  held  that  an  office  granted  to  an  infant  to  be 

(«)  WhUiinghanCs  eaat^  8  Co.  Bep.  45. 
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exercised  by  himself,  or  a  sufficient  deputy,  will  be 
forfeited  if  he  appoint  an  insufficient  deputy  (o). 
Secondly,  conditions  in  fact. 
^on^^oBB         The  rule  is  laid  down  by  Lord  Coke  (p) :  "  Regularly 
cstate.^.^..--— DO  laches  shall  be  accounted  to  infants  for  non-entry  or 


^   a  ^^  ^  o     claim  to  avoid  descents,  yet  laches  shall  be  accounted 
f^  lUU  jy^b^in  them  for  non-performance  of  a  condition  annexed  to 

the  state  of  the  land,  for  the  laches  of  an  infant  in  not 
performing  a  condition  annexed  to  a  state,  either  made 
to  his  ancestor  or  himself,  shall  bar  him  of  the  right  of 
the  Und  for  ever."  And  a  similar  rule  is  given  (q)  with 
regard  to  "  conditions,  chai*ges,  and  penalties  going  out 
of  or  depending  upon  the  original  conveyance,  for  the 
laches  or  negligence  shall  be  adjudged  in  those  cases  as 
well  in  the  infant  as  in  any  other." 
RcDt  and  Thus  if  the  infant  take  an  estate,  he  is  liable  to  pay 

the  rent  and  perform  the  services,  ''and  the  reason  is 
because  the  lord  at  first  departed  with  the  land  in  con- 
sideration that  the  tenant  should  hold  of  him,  and 
should  do  him  services,  and  should  pay  him  a  yearly 
rent ;  and  the  tenant  is  in  law  called  tenaifU  peravail, 
because  the  law  presumes  he  has  benefit  and  avail 
above  the  services  which  he  doth,  and  the  rent  which 
he  pays  to  the  lord  ;  and  therefore  it  would  be  against 
reason  and  the  purpose  of  the  creation  of  the  tenancy, 
that,  when  the  heir  has  the  tenancy  pcratwtii  by  descent, 
he  should  not  pay  the  yearly  rent,  &c.,  which  was 
reserved  upon  the  creation  of  the  tenancy;  and  that  is 
the  reason  that  the  heir  of  the  tenant  who  hath  the 
tenancy  by  descent  may  be  distrained  for  the  rent  and 
arrear  during  his  minority,  and  therefore  he  shall  not 
have  his  age  "  (r).    This  was  followed  in  a  recent  case 

(o)  Young  v.  Fowler,  Cro.  C«r.  556 ;  and  ace  King  v.  IHllisiofi,  3 
Mod.  224. 

(;;)  Co.  Litt.  246  b. 

Iq)  Co.  litt.  380  b. 

(r)  Ccnny*3  case,  9  Co.  Bep.  85 ;  but  see  Lempridre  y.  Lange,  cited 
anU,  p.  27. 
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in  Ireland  {a),  ^here  an  in&nt  became  entitled  as 
special  occupant  to  leasehold  for  lives ;  but  an  infant  is 
not  liable  for  bead  rent  beyond  the  profits  of  the  land 
received  by  bim  (Q.  So  he  is  liable  for  a  customary 
fine  of  copyhold  if  he  occupy  (u) ;  for  assessment  of 
county  rates^  &c.  {x),  or  any  obligation  imposed  by 
tenure,  as  the  repair  of  a  bridge,  if  he  be  in  actual 
receipt  of  the  rent  and  profits  {y) ;  but  it  must  be 
remembered  that  if  he  take  by  purchase  he  may  re- 
pudiate (z). 

He  is  bound  by  and  must  perform  conditions  annexed  Condition 
to  the  estate,  whether  imposed  on  him  directly,  or  on  ^^^n 
or  by  some  one  under  whom  he  claims.     "  At  common  through 
law  an  infant  might  have  performed  a  condition,  that  claims. 
is,  a  condition  for  his  benefit ;  as  if  he  had  an  estate  on 
condition  to  make  a  feoffment  of  part  of  it  to  I.  S.,  or 
else  to  lose  the  whole  estate  "(a),  e.g.,  if  he  take  an 
estate  charged  with  the  payment  of  a  sum  of  money  (&), 
or  given  upon  condition  that  he  pay  a  certain  sum  (c) ; 
and  if  he  cannot  perform  the  condition,  he  cannot  take 
the  estate  {d) ;  but  if  the  condition  is  to  pay  out  of 
rents  and  profits,  and  by  reason  of  infancy,  he  is  not  in 
possession  of  rents  and  profits,  the  condition  will  not 
bind  him  till  he  comes  into  possession  {e).   He  is  bound 
by  a  condition   not    to   marry  without    consent    of 


(«)  KeUy  T.  CooUp  5  Ir.  C.  L.  469  ;  see  also  Blake  r.  Concanrum, 
It.  Bep.  4  C.  L.  828,  and  anU^  p.  26. 

(i)  Be  Fair,  18  Ir.  Eq.  R.  278. 

(»)  Evelyn  t.  Chichester,  8  Bnrr.  1717 ;  where,  however,  he  con- 
tinued in  possession  two  years  after  attaining  twenty-one. 

(x)  2  Inst  708. 

(y)  R,  T.  SulUm,  8  A.  &  E.  597. 

(z)  AnU,  p.  28. 

(a)  Per  Lord  Hardwicke,  ffearle  y.  Ofeenhankf  1  Yes.  sen.  804. 

\b)  Gary  v.  Cary,  2  8ch.  &  Lef.  178. 

{e)  Oundry  t.  Baynard,  2  Yem.  478 ;  Scott  v.  Haughton,  2  Yem. 

560. 

{d)  Griffin  t.  OHffin,  1  Sch.  &  Lef.  852. 
(«)  Slade  T.  Tomson,  8  Buls.  58. 

8.L.L  a 
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guardians  (/),  or  to  marry  or  not  to  marry  a  particular 
person  (g),  even  though  he  is  ignorant  of  the  condi- 
intentionthat  tion  (k).  The  infant  will  not  be  bound,  if  it  can  be 
be  bound.  gathered  from  the  will  or  instrument  of  gift  that  the 
condition  was  not  intended  to  apply  to  infants ;  e.g.,  a 
condition  binding  the  possessor  to  reside  in  a  mansion 
house  (i) ;  and  a  legacy  to  a  person  if  he  could  give 
a  discharge  for  it  when  payable,  was  held  to  be  satisfied 
by  the  donee,  an  infant,  filing  a  bill  for  the  adminis- 
tration of  the  estate,  as  the  executors  would  in  fact  get 
a  discharge  from  the  Court  (k). 

An  infant  takes  subject  to  any  contract  by  the  person 
through  whom  he  claims  respecting  the  estate,  as  mort- 
gage, contract  for  sale  (I),  or  lease  (m) ;  and  is  bound  by 
such  person's  election  (n).  In  the  case  of  a  mortgage 
where  the  mortgagor  died  intestate,  leaving  an  infant 
heir,  notice  of  sale  served  on  him  pursuant  to  the  terms 
of  the  power  was  held  good  (o).  Before  the  year  1882, 
when  a  man  contracted  to  sell  or  lease  an  estate,  and  died 
leaving  an  infant  heir,  or  having  devised  to  an  infant 
devisee,  the  question  often  arose  by  whom  the  costs  of 
getting  in  the  legal  estate  from  the  infant  were  to  be 
borne.  It  was  well  settled  that  where  the  vendor  left 
a  will  made  previously  to  the  contract,  no  costs  would 
be  given  on  either  side  (p) ;  but  where  the  vendor,  after 
the  contract,  devised  to  an  infant,  his  estate  must  bear 
the  costs  of  getting  in  the  legal  estate  occasioned  by 

(/)  He  Broion,  18  C.  D.  61. 

(g)  Cory  v.  Bertie^  2  Yem.  p.  842  (a  case  of  real  estate  subject  to  a 
condition  precedent). 

(A)  Fry  v.  Porter^  1  Mod.  800.  .  . 

(t)  Parry  v.  Roberts,  19  W.  R.  1000.  f^^^^lCOf  vV.^t^iCk  IT^ 

[k)  Ledward  v.  Hassells,  2  K.  &  J.  370. 

{I)  Bullock  V.  BtUloek,  IJ.  &  W.  603  ;  Dart.  V.  &  P.,  ch.  vii.  &  4. 

(m)  Maddon  v.  fFhUe,  2  T.  R.  159. 

(n)  Deioar  y.  Maitland,  2  £q.  834. 

(o)  Tracey  v.  Laiorenee,  2  Drew.  403. 

(jp)  Banncmmn  y.  Clarke,  3  Drew.  632  (where,  however,  it  is  not 
mentioned  wlicther  the  wiU  was  before  or  after  tlie  contract) ;  Worthan^ 
V.  Dacre,  2  K  &  J.  437 ;  Murdon  v.  Patey,  1  N.  R.  666 ;  Ratt  v. 
Bushill,  85  Beay.  843. 
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his  own  default  (q).  In  a  recent  case  in  Ireland  (r),  a 
testator  leased  land  for  999  years,  with  power  fur  the 
lessee  to  fine  down  the  rent  by  paying  1002.  for  every 
51.  of  rent :  afterwards  he  devised  the  land  to  trustees 
for  his  wife  for  life  with  remainder  to  an  infant  The 
lessee  wished  to  fine  down  the  whole  rent.  The  Master 
of  the  Rolls  distinguished  the  case  from  Purser  v. 
Darby,  which  he  doubted,  and  gave  no  costs  on  either 
side.  The  decision  was  chiefly  based  on  Hcde  v. 
BushiU,  in  which,  howeyer,  the  will  was  previous  to 
the  contract 

Where  a  vendor  died  intestate,  leaving  an  infant  heii',  Heir  an 
no  costs  were  given  on  either  side  (s) ;  but  the  infant  ^ 
heir  was  entitled  to  have  his  costs  paid  out  of  the 
purchase-money  (^).    The  above  cases,  with  one  excep- 
tion, were  contracts  for  sale ;  but  a  contract  for  a  lease 
appears  to  stand  on  the  same  footing  (u). 

But  by  s.  4  (1)  of  the  Conveyancing  and  Law  of  Pro-  Conveyancmg 
perty  Act,  1881  (v),  it  is  provided  that  where  at  the 
death,  after  the  Ist  of  January,  1882,  of  any  person, 
there  is  subsisting  a  contract,  enforceable  against  his 
heir  or  devisee,  for  the  sale  of  the  fee  simple  or  other 
freehold  interest,  descendible  to  his  heirs  general,  in 
any  land,  his  personal  representatives  shall  have  power 
to  convey  the  land  for  all  the  estate  and  interest  vested 
in  him  at  his  death,  in  any  manner  proper  for  giving 
effect  to  the  contract.  There  follows  (sub-s.  (2))  a 
saving  of  the  rights  of  beneficiaries.  It  will  be  observed 
that  this  enactment  does  not  apply  to  contracts  for 
leases,  or  to  copyhold  land. 

(f )  Puntr  Y.  Darby,  4  E.  &  J.  41 ;  lTodM»  t.  CarUr,  1  N.  R.  179; 
SamUnon  y.  ChadwUk,  2  N.  R.  414  ;  WUlianu  y.  GlenUm,  1  Ch.  200. 

(r)  JFkiU  Y.  Beck,  Ir.  Rep.  6  £q.  63 ;  20  W.  R.  274. 

(«)  JToffwm  T.  Laiec,  2  Y.  &  C.  C.  a  328 ;  Hinder  v.  SlreeUn,  10 
Ha.  18;  BotUanY.  Carter.llf.  R.  179;  ScoUy.ScoU,  11  W.  R.  766; 
jMgimoUo  y.  Morte,  26  L.  T.  N.  S.  828. 

(0  Barker  t.  FenabUs,  13  W.  R.  803 ;  SeoU  y.  SeoU,  11  W.  R.  766; 
WUliamMY.  Olenton. 

(tt)  LonginoUo  v.  Jiorse, 

(«)  44  k  45  Vict  c  41. 

O  2 
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Sale  under  In  a  sale  to  a  company  under  the  Lands  Clauses 

^ct.  Consolidation  Act^  1845,  the  company  have  to  pay  the 

vendor's  costs  (x) ;  but  it  scarcely  seems  to  be  settled 
whether  these  costs  include  the  costs  of  getting  in  the 
legal  estate  from  a  vendor's  infant  heir  or  devisee.  In 
Midland  Counties  Railway  Company  v,  Weatcomb  (y), 
the  vendor  was  made  to  pay  the  costs ;  but  this  may  be 
regarded  as  overruled  (2?).  Later  cases  decided  that 
though  the  company  were  not  bound  to  pay  these  costs, 
no  costs  would  be  given  on  either  side  (a).  But  still 
more  recently  the  company  has  been  ordered  to  pay 
the  costs  of  taking  out  administration  (b),  and  the  costs 
of  getting  in  the  legal  estate  from  an  infant  devisee  (c). 
ConTeraion.  According  to  the  well-known  doctrine  of  the  Court 
of  Chancery  land  directed  to  be  sold,  or  money  directed 
to  be  laid  out  in  land,  is  looked  upon  as  actually  con- 
verted in  equity,  and  an  infant  is  bound  by  such  a  con* 
version,  and,  though  absolutely  entitled  to  the  property. 
Infant  cannot  cannot  elect  to  take  in  its  unconverted  st-ate  land 
"^^'^^  directed  to  be  sold  (d),  or  money  directed  to  be  laid  out 

in  the  purchase  of  land  {e) ;  unless  in  a  suit  the  Court 
sanction  his  election  to  take  the  property  in  its  uncon- 
verted state  (/).  Sometimes  an  immediate  conversion 
is  not  directed,  but  an  option  is  given  to  a  third  person » 
e.g.,  to  purchase  real  estate  of  the  testator.  In  this 
case  the  conversion  is  looked  upon  as  taking  place  at 


(x)  Ss.  80  &  82. 
(y)  11  Sim.  57. 
(z)  LonginoUo  t.  Morse, 

(a)  Askham  t.  Armytage,  1  Jur.  N.  S.  227 ;  Re  S,  Wales  Eailtoay 
Co,  14  Beav.  418  ;  London  and  S.  W,  Railway  Co,  r.  Bridger,  10  Jur. 
K.  S.  650. 

(b)  Re  Liverpool  Improvement  Act,  5  Eq.  282. 

(c)  Re  Lotory,  15  Eq.  78 ;  and  see  Re  Manchester  and  Southport  Rail- 
way,  19  Beav.  365. 

(d)  Van  V.  BarneU,  19  Ves.  102. 

(e)  Earldom  r.  Saunders,  Amb.  241  ;  Sedey  r.  Jago,  1  P.  W.  389  ; 
Carr  v.  Ellison,  2  B.  C.  C.  56  ;  Thornton  v.  Bawley,  10  Ves.  129, 
139 ;  Re  Barrop's  Estate,  3  Drew.  726,  784. 

(/)  Robinson  y.  Robinson,  19  Beav.  494. 
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the  time  when   the  option  is  exercised  (g) ;   and   it  Option  giren 
makes  no  difference  that  from  external  circumstances     ^ 
an  actual  conversion  takes  place  earlier  (/i). 
Questions  often  arise  between  an  infant's  heir  or  the  ^^le  of 

.    ,  1   1  •  1  .    .•  1         infant's  real 

remamdermen,  and  his  personal  representatives,  where  estate  by 
real  estate  belonging  to  him  absolutely  in  fee  simple  or  n^L^^^  ^^® 
in  tail  has  been  sold  by  order  of  the  Courts  and  he  has 
died  under  age.  If  the  conversion  is  rightfully  made, 
there  is  no  equity  in  the  heir  or  remainderman  to  take 
the  property  in  any  other  form  than  that  in  which  it 
is  found,  so  that  the  sole  question  to  be  considered  is 
whether  it  has  been  rightfully  or  wrongfully  sold  (i). 

Where,  however,  the  sale  is  directed  by  the  Court,  Settled 
under  the  Settled  Estates  Act,  1877,  or  the  Partition  Act,  Partition    * 
1868,  or  is  effected  imder  the  Lands  Clauses  Consolida-  ^f**  ^^^, 

'  111    Clauses  Act, 

tion  Acty  1845,  or  the  Settled  Land  Acts,  the  proceeds  and  Settled 

of  the  infant's  land  or  share,  as  the  case  may  be,  remain 

real  estate,  and  follow  the  limitations  of  the  land  sold  (%). 

But  where  an  infant,  by  his  guardian  ad  litem  (l),  r©ic^  0     a/^- 

qnestea  sale,  and  the  Court  complies  with  the  request,,^^,  /^ 

under  s.  6  of  the  Partition  Act,  1876  (m),  the  case  is 

different,  and  such  a  sale  operates  as  a  conversion  (^). 

By  the  custom  of  gavelkind,  an  infant  of  the  age  of  Feoffment  of 
sixteen  can  make  a  valid  feoffment  (o).  Umd^^^^ 

to)  Weeding  v.  Wudiiig,  IJ.  &  H.  424  ;  Woods  r.  Hydt,  10  W.  B. 
339 ;  Collingwood  t.  JUno,  26  L.  J.  Ch.  649 ;  Se  Oro/Um,  1  Ir.  £q. 
204 ;  Be  Graves,  15  Ir.  Ch.  857. 

{h)  Exp.  Hardy,  80  Beav.  206. 

(i)  Ter  Jessel,  M.R.,  SUed  y.  Truce,  18  Eq.  p.  197 ;  Wallace  ▼. 
QrtttnycwidL,  16  C.  D.  862  ;  andsee  j^osf,  cb.  xxzL  8.  2.  The  conTeision 
dates  back  to  the  order  for  sale ;  Arwld  t.  Dixon,  19  Eq.  118  ;  ffyeU 
v.  MeHn,  25  C.  D.  785. 

(it)  See  the  Partition  Act,  1868  (81  &  82  Vict  c.  40),  8.  8  ;  the  Set- 
tled Estates  Act,  1877  (40  &  41  Vict  c.  18),  as.  84-86  ;  the  Lands 
Clanses  Consolidation  Act,  1845  (8  Yict.  c.  18),  s.  69  ;  the  SeUled  Land 
Act,  1882  (45  &  46  Vict  c  88),  s.  22  (5) ;  Foster  v.  Foster,  1  C.  D.  588  ; 
KeOand  t.  Pulford,  6  ih.  491 ;  Be  Barker,  17  ib.  241  ;  MordoAMU  ▼. 
Bemwell,  19  ib.  302. 

(Q  BimingUm  t.  HarOey,  14  C.  D.  680. 

(m)  89  k  40  Vict,  c  17. 


(n)  Waliace  ▼.  Oresntoood.  s^c^  a^^.  ;h^  /i-^**^  ^  j^^  ^  c*..^^/ -1/-^^ 
(o)  2  Day.  Conv.  Pt  L,  4th  ed.,  244.  ^^^^  j^^uZ^i  u.,^r  « 
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Infant  mxj  If  an  infant  is  owner  of  an  advowson  he  may  present 
Hying.  *  *o  ^^^  living  (p),  whatsoever  his  age  may  be  (q).  The 
reason  is  given  by  Lord  Hardwicke  (r) :  "  Because  a 
presentation  is  not  a  thing  of  profit,  of  which  the 
guardian  can  make  any  benefit ;  but  the  strong  ground 
the  law  goes  on  is,  that  there  can  be  no  inconvenience 
because  the  bishop  is  to  judge  of  the  qualification  of 
the  clerk  presented"  As  an  infant  may  present  to  a 
living,  so  if  the  advowson  be  given  to  trustees  upon 
trust  to  present  such  person  as  an  infant  should  nomi- 
nate, they  are  bound  to  do  so  {e).  In  the  case  cited 
the  infant  was  not  a  year  old,  and  the  guardian  guided 
his  hand  in  making  his  mark,  and  putting  his  seal. 
This  was  followed  in  Oddie  v.  Woodford  (f).  "  How- 
ever, though  this  decision  {AHhington  v.  Covei-ley} 
may  remove  all  doubts  about  the  legal  right  of  an 
infant  of  the  most  tender  age  to  present,  still  it  remaina 
to  be  seen  whether  the  want  of  discretion  would  induce 
a  Court  of  equity  to  control  the  exercise,  where  a  pre- 
sentation is  obtained  from  an  infant  without  the  con- 
currence of  the  guardian  "  (u). 

In  a  MS.  report  of  AHhington  v.  Covei'iey  (x)  Lord 
King  is  reported  to  have  said,  "  In  all  cases  infants  pre- 
sent to  livings ;  that  is  the  common  custom  of  the  realm^ 
which  is  the  common  law.  It  is  not  said  in  any  case, 
that  an  infant  shall  be  of  the  age  of  discretion.  In  such 
cases  the  guardian  must  present  in  the  name  of  the 
infant,  or  the  infant  by  the  consent  of  his  guardian ; 
and  so  are  all  infants  affairs  transacted."  Presentation 
by  a  guardian  in  the  name  of  the  in&nt  will  enable  the 
latter  to  maintain  a  quare  impedit  {y).    If  the  infant 

(p)  Co.  Litt.  89  a. 

Iq)  8  Inst  156  ;  and  see  a  dictum  in  Slaughter  r,  Talbot,  Willes,  IOC 

(r)  Bearle  t.  Greeribank,  3  Atk.  710. 

(«)  AHhington  y.  Coverley,  2  £q.  Cas.  Ab.  518. 

(0  8  M.  ft  Cr.  pp.  590,  606,  680. 

(w)  Haig.  Co.  Litt.  89  a,  n.  71. 

(x)  S  Osbom,  MSS.  174 ;  Macph.  Inf.  83. 

(y)  Bac  Abr.  Goaid.  O. 
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do  not  present  in  »x  months  the  presentation  will  lapse 
to  the  Bishop  {z). 

A  female  infant  might  formerly  make  a  settlement  Marriage 

• «  1  _A  L  ♦  -xi-  J    li.  •  settlement  by 

of  her  personal  property  on  her  mamage  with  an  adult  >  female  infant. 
for^  as  by  the  marriage  the  property  became  his,  the 
settlement  was  in  effect  by  him  (a) ;  but,  as  already 
pointed  out,  this  cannot  now  be  done  (6).  For  settle- 
ments under  the  Infants  Settlement  Act,  1855,  see 
post,  ch.  xix. 

An  infant  is  bound  by  a  private  Act  of  Parliament  as  ^"^?*®  ^^^  ^^ 
much  as  an  adult,  if  his  rights  are  brought  before  the 
notice  of  the  Committee  of  the  House  (o),  and  may 
exercise  rights  it  gives  him  (d). 

To  the  general  rule  that  an  infant  cannot  bind  himself  Contracts. 
by  contract,  there  are  one  or  two  exceptions.  A  male  yi  m^Jrii^f 
infant  may  contract  a  valid  marriage  at  fourteen,  and 
a  female  infant  at  twelve.  If  they  ai*e  married  infra 
mibiles  annos,  and  agree  to  marriage  after  those  ages, 
there  need  be  no  new  marriage ;  but  they  cannot  dis* 
agree  before  the  said  ages  (e).  Under  recent  legisla- 
tion (/}  it  would  seem  that  an  infant  husband  marrying 
on  or  after  1st  January,  1883,  may  be  sued  for  his  wife's 
ante-nuptial  debts,  or  torts,  or  upon  her  ante-nuptial 
contracts ;  but  he  is  only  liable  to  the  extent  of  the 
property  which  he  has  acquired  from  or  through  her. 

**  There  is  also  an  exception  introduced,  not  for  the  2.  Contracts 
benefit  of  the  tradesman  who  may  trust  the  infant,  but  sarie^^^ 
for  that  of  the  infant  himsel£    This  exception  is  that 
he  may  make  a  contract  for  necessaries  "  {g)  ;  and  such 
contracts  are  not  affected  by  the  Infants  Belief  Act, 
1874;  see  ante,  p.  5.    In  Brooks  v.  OaUey{h)  there 

(«)  Fitz.  N.B.  88  T. 

(a)  Bee  anU,  p.  81. 

{h)  Ibid. 

ie)  Shrevtthury  y.  SooU,  29  L.  J.  C.  P.  34. 

{d)  Lord  KUmurray  t.  Oreyf  cited  3  Atk.  718. 

(«)  Co.  Litt.  79  a. 

(/)  Married  Women's  Property  Act,  1882,  ss.  14, 15. 

ig)  Ryder  v.  Wombwell,  L.  B.  4  Ex.  38. 

(A)  2  Atk.  85. 
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is  a  dictum  of  Lord  Hardwicko  that  the  exception  ooly 
Wh&t  extends  to  bare  necessaries,  and  that  merely  to  prevent 

intenn  infants  from  perishing;  but  this  has  been  long  since 

overruled.  ''An  infant  may  bind  himself  to  pay  for 
his  necessary  meat^  drink^  apparell,  necessaiy  physicke^ 
and  such  other  necessaries,  and  likewise  for  his  good 
teaching  or  instruction,  whereby  he  may  profit  himselfe 
afterwards,"  (i)  and  the  term  has  been  extended  to 
include  *'  such  articles  as  are  necessary  and  suitable  to 
the  station,  degree,  and  condition  of  the  infant"  (i). 
The  question  has  often  arisen  how  far  articles  of  luxury 
or  ornament  are  necessaries,  and  whether  the  decision 
Whether  lies  with  the  judge  or  the  jury.  The  law  is  cleai'ly 
judge  or  jaiy.  Stated  in  a  judgment  of  the  Exchequer  Chamber  in  the 
elaborately  argued  case  of  Ryder  v.  WimilyweU  (k). 
After  quoting  the  above  definition  of  necessaries  the 
Court  said:  "the  first  question  is  whether  there  was 
any  evidence  to  go  to  the  jury  that  either  of  the  above 
articles  [a  pair  of  jewelled  solitaires  worth  251.  and  a 
goblet  worth  15{.  IBs.]  was  of  that  description.  Such  a 
question  is  one  of  mixed  law  and  fact ;  in  so  far  as  it  is 
a  question  of  fact  it  must  be  determined  by  a  jury, 
subject  no  doubt  to  the  control  of  the  Court,  who  may 
set  aside  the  verdict  and  submit  the  question  to  the 
control  of  another  jury ;  but  there  is  in  every  case,  not 
merely  in  those  arising  on  a  plea  of  infancy,  a  prelimi- 
nary question  which  is  one  of  law,  viz.,  whether  there  is 
any  evidence  on  which  the  jury  could  properly  find  the 
question  for  the  party  on  whom  the  onus  of  proof  lies. 
If  there  is  not,  the  judge  ought  to  withdraw  the  ques- 
tion from  the  jury  and  direct  a  nonsuit^  if  the  onus  is 
on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if 
the  onvs  is  on  the  defendant" (Z).  "The  Lord  Chief 
Baron  questions,  in  his  judgment,  whether  under  any 

(0  Co.  Litt.  172  a. 

U)  Peters  r.  Fleming^  6  M.  k,  W.  p.  46. 

(<:)  L.  R.  4  Ex.  82. 

(/)  Jhid.  p.  83. 
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circumstances  it  is  competent  to  the  judge  to  determine 
as  a  matter  of  law,  whether  particular  acticles  are  or 
are  not  to  be  deemed  necessaries  suitable  to  the  estate 
and  condition  of  an  infant,  and  whether  if  in  any  case 
the  judge  may  so  determine,  his  jurisdiction  is  not 
limited  to  cases  in  which  it  is  clear  and  obvious  that  the 
articles  in  question  not  merely  are  not,  but  cannot  be 
necessaries  to  any  one  of  any  rank  or  fortune  or  condi- 
tion whatever.  This  is  an  important  principle,  which 
if  correct  fully  supports  the  judgment  below,  but  we 
cannot  assent  to  it.  We  quite  agree  that  the  judges 
are  not  to  determine  facts,  and  therefore  where  evidence 
is  given  as  to  any  facts,  the  jury  must  determine 
whether  they  believe  it  or  not.  But  the  judges  do 
know,  as  much  as  juries,  what  is  the  usual  and  normal 
state  of  things,  and  consequently  whether  any  parti- 
cular article  is  of  such  a  description  as  that  it  may  be  a 
necessary  under  such  usual  state  of  things.  If  a  state 
of  things  exist  (as  it  well  may)  so  new  or  so  exceptional 
that  the  judges  do  not  know  of  it,  that  may  be  proved 
as  a  fact^  and  then  it  will  be  for  the  jury  under  a  proper 
direction  to  decide  the  case.  But  it  seems  to  us  that  if 
we  were  to  say  in  every  case  the  jury  are  to  be  at 
liberty  to  find  anything  to  be  a  necessary,  on  the  ground 
that  there  may  be  some  usage  of  society,  not  proved  in 
evidence  and  not  known  to  the  Court,  but  which  it  is 
suggested  that  the  jury  may  know ;  we  should  in 
effect  say  that  the  question  for  the  jury  was  whether 
it  was  shabby  in  the  defendant  to  plead  infancy.  We 
think  the  judges  must  determine  whether  the  case  is 
such  as  to  cast  on  the  plaintiff  the  ontis  of  proving  that 
the  articles  are  within  the  exception,  and  then  whether 
there  is  any  sufficient  evidence  to  satisfy  that  onus"  (m). 
In  Jenner  v.  Walker  {n),  Oockbum,  C.  J.,  followed  this 
case,  though  he  thought  it  altered  the  law.      As  far 

(tit)  Hid,  p.  40. 

(n)  19  L.  T.  K.  S.  898. 
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back  as  1670,  Yaughan,  C.  J.,  said  (o) :   "  Our  being 
judges  of  the  necessaries  is  to  the  nature  of  the  things 
not  the   particulars,   that  indeed  must  be   tried   by 
a  jury;"    and  a  similar   doctrine   was   laid    down  in 
Peters  v.  Fleming  (p)  by  Parke,  B.,  who  said  that  articles 
purely  ornamental  could  not  be  necessaries.     In  the 
Artioles  held   cases  mentioned  below  the  judge  decided  that  the  articles 
neceflBaries.     ^^  question  could  not  be  necessaries^  without  leaving  it 
to  the  jury.     Cockades  for  some  of  the  soldiers  of  a 
company  commanded  by  the  infant  (q) ;  a  satin  doublet 
with  gold  and  silver  lace  for  a  gentleman  of  the  Earl 
of  flssex  (r) ;   a  chronometer  costing  682.  for  a  lieu- 
tenant in  the  navy  not  in  commission  (s) ;  expensive 
dinners  and  desserts  supplied  to  an  Oxford  undeigraduate 
in   his  private   rooms  (/) ;  cigars  and   tobacco  (u) ;  a 
pair  of  jewelled  solitaii*e  studs  worth  252.,  and  a  silver 
goblet  worth  fifteen  guineas,  though  the  infant  was  a 
baronet's  son  and  moved  in  a  high  rank  of  society  (x) ; 
betting  -  books    costing    loL ;    ornamental    stationery 
and    jewellery    costing    137i.  (y) ;    a  hunter    costing 
loOL  (z).     Expenditure  may  be  proper,  and  yet  the 
article  not  a  necessary.    An  infant  may  buy  jewellery 
and   plate,  if  he  can  pay  for  it,  but  the  question  is 
whether  he  can  pledge  his  credit  for  it  (a). 

When  the  articles  may  be  necessaries,  i.6.,  suitable 
and  proper  for  the  degree  in  life  and  condition  of  the 
infant,  even  though  of  an  ornamental  or  luxurious 
character,  then  it  is  a  question  of  fact  for  the  jury 

(o)  Raiiisford  t.  Fenwick,  Carter,  215. 
ip)  6  M.  &  W.  42,  47. 
(q)  Hands  t.  Slaney,  8  T.  R.  678. 
(r)  Machcrtll  v.  BcUchelor,  Gould,  168. 
(*)  Berolles  t.  liamdey,  Holt,  N.  P.  77. 

(0  Brooker  v.  SeoU,  11  M.  &  W.  67 ;  Wharton  y.  Mackenzie,  5 
Q.  B.  606. 
(u)  Bryant  y.  Richardson^  L.  R.  3  Ex.  93  n. 
{x)  Ryder  t.  IVmnhwell,  L.  R.  4  Ex.  32. 
(y)  Jenner  y.  Walker,  19  L.  T.  N.  S.  898. 
(a)  Skrine  v.  Oordon,  Jr.  Rep.  9  C.  L.  479. 
(a)  Ryder  y.  WombweU,  L.  R.  4  Ex.  p.  89. 
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whether  in  the  particular  case  they  are  so  or  not  (6) ; 
subject  to  the  control  of  the  Court  as  to  the  manner  in 
which  the  jury  exercise  their  discretion  (o).    An  eleven  Articles 
guinea  waistcoat  and  a  racing  jacket  have  been  held  t^^e^M^ 
not  to  be  necessaries  (d) ;  the  hire  of  a  stanhope  for  an  saries  by  jury. 
officer  in  the  army  (e) ;  the  hire  of  horses  and  gigs  for 
an  undergraduate  at  Oxford  (/). 

An  article  jrri/md  fade  not  a  necessary  may  be  so  Article 
under  special  circumstances,  e,g.,  a  horse  ordered  to  be  doctor?   ^ 
used  by  a  doctor  Q/).    Besides  the  oi-dinary  necessaries  Things 
of  life,  such  as  meat  and  drink,  &c.,  the  term  "  neces-  al^o^*^  ?* 

,  ,  neccssancs. 

saries"  includes  lodging  Qi),  education,  and  instruc- 
tion (i) ;  medicine  {j),  and,  in  an  old  case,  beer  Qc), 
The  following  articles  have  also  been  held  to  be  neces- 
saries:— Livery  for  the  servant  of  a  captain  in  the 
army  (i)  ;  a  volunteer's  uniform  (m) ;  a  light  cart  for 
an  officer  in  the  army,  such  as  was  used  by  nearly  all 
officers  (n) ;  a  gold  watch-chain,  rings,  and  two  gold 
pins  for  an  undergraduate  at  Cambridge,  eldest  son  of 
a  man  of  fortune  (o) ;  spurs,  horse-clothing,  and  harness 
for  a  son,  with  some  expectations,  managing  his  father's 
farm  (p) ;  payment  of  money  to  release  an  infant  from 

(ft)  Maddox  v.  Miller,  1  AI.  &  S.  738 ;  Peters  v.  Fleming,  6  M.  & 
W.  42. 

{e)  Harriaon  y.  Fane,  1  Man.  k  G.  550. 

{d)  Burghart  r.  AngenUin,  6  C.  &  P.  690. 

\e)  Chariers  v.  Baynlun,  7  C.  &  P.  62. 

(/)  Harriaon  r.  Fane. 

{g)  Hart  t.  Prater ,  1  Jur.  623  ;  and  see  Bryant  v.  Itichardaon,  L.  R. 
3  Ex.  93  n. 

(A)  Crisp  T.  Churehill,  cited  Lloyd  v.  Johnson,  1  Bos.  &  P.  310 ; 
Lowe  y.  OHjfith,  1  Scott,  458. 

(f)  Ca  litt.  172  a  ;  Pickering  y.  Ounning,  Sir  W.  Jones,  182,  Talm.f^^a^*' 
528.     See,  however,  Smith  v.  Gibson,  Peake,  A.  C.  52,  where  it  was./l^jjj^'' 
held  an  apprentice  fee  could  not  be  a  necessary.  7 

(/)  Huggins  v.  Wiseman,  Carth.  110 ;  Hart  y.  Prater, 

{k)  Blaekatone's  case,  cited  Noy.  85,  9  Yin.  Enf.  G.  2,  p.  302. 

(Q  Hands  y.  SUtney,  8  T.  R.  578 

(m)  CoaUay.  JFilaon,  fiEsp.  152. 

(«)  Bernard  y.  Anon.,  cited  7  C.  &  P.  52. 

(•)  Peicra  y.  Fleming,  6  M.  &  W.  42. 

ip)  HOI  y.  Arifon,  84  L.  T.  125. 
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Implied  con- 
tract with 
infant  taken 
away  by 
express 
contract 
with  third 
person. 

No  liabUity 
where  infant 
is  already 
supplied. 


arrest  (q),  or  to  save  him  from  ejectment  for  non-pay- 
ment of  rent  (r).  Necessaries  for  an  infant's  wife  are 
necessaries  for  him  (a) ;  and  on  the  same  principle  an 
infant's  widow  may  bind  herself  to  pay  for  her  husband's 
funeral  (t).  Costs  of  a  marriage  settlement  (u),  and  of 
proceedings  to  protect  the  infant's  estate  {v),  are  neces- 
saries, and^  for  a  person  in  good  position,  presents  of 
jewellery  to  his  intended  bride  (w). 

The  cost  of  boarding  and  lodging  an  infant  may  be 
recovered  from  him  on  an  implied  contract,  but  an 
express  agreement  by  a  third  person  to  pay  takes  away 
such  implied  contract  (x), 

A  question  has  not  infrequently  arisen,  whether,  if 
an  infant  be  already  supplied  with  necessary  articles,  a 
tradesman  who  (whether  knowing  of  the  existing  supply 
or  not)  supplies  other  goods  of  a  similar  description, 
can  recover  the  price  from  the  infant.  After  some 
difference  of  judicial  opinion,  this  question  has  lately 
been  set  at  rest  by  two  decisions,  one  (y)  of  the  Queen's 
Bench  Division,  and  one  (z)  of  three  of  the  Lords 
Justices  sitting  as  a  Divisional  Court,  following  the 
earlier  cases  which  were  disapproved  by  the  Court  of 
Exchequer  in  Ryder  v.  Wombwell  (a).  In  such  a 
case  the  tradesman  cannot  recover.  The  law  in 
America  is  in  accordance  with  this  conclusion  (6). 

Though  an  infant  may  contract  to  pay  for  necessaries, 

(q)  Clark  t.  Leslie,  5  Esp.  28  ;  aod  see  Male  t.  Jioberts,  8  Esp.  168. 

(r)  Esq).  McKey,  1  Ba.  k  B.  405. 

{s)  Turner  v.  Frisby,  1  Stra.  168  ;  and  see  Battley  ▼.  FordfT,  L.  K 

3  Q.  B.  559. 

(t)  Chappie  T.  Cooper^  13  M.  &  W.  252. 

(m)  Helps  V.  ClayUm,  17  C.  B.  N.  S.  558. 

(v)  Be  Jones,  W.  N.  1883,  14. 

Iw)  Jenner  v.  Walker,  19  L.  T.  N.  S.  898. 

{z)  Duneombe  y.  Turkridge,  9  Vin.  Ab.  £nf.  G.  2,  p.  892. 

ly)  Barnes  v.  Taye,  13  Q.  B.  D.  410. 

(z)  Johnstone  t.  if  arks,  19  ib.  509. 

(a)  L.  R.  8  Ex.  90 :  the  Exchequer  Chamber  left  thia  point  nndedded ; 

4  ib.  p.  85. 

(6)  See  a  list  of  cases  quoted  in  Tucker  y.  Moreland,  1  Amer.  Lead. 
Cases,  801. 
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he  cannot  do  so  by  bond  with  a  penalty  (c),  or  by  Bond,  kc^ 
account  stated  (d),  or  by  bill  of. exchange  (e),  or  pro-  J^rieB^Jd. 
missory  note  (/),  or,  it  seems,  by  cognotdt  in  an  action  ^'^ftj^^'^^'i"/ 
against  him  for  necessaries  (g) ;  nor  can  he  give  a  valid  ^^  t?'r/'jL.52If^  ^ 
tecarityover  his  property  to  secure  the  repayment  of  SttSt*'^'/^^'^'^^ '**' 
money  advanced  for  necessaries  (A).     It  has  been  said  t!LJ'^%^^"t^^ '^ 
that  he  may  bind  himself  by  a  single  bond  (i),  or  bill 
of  exchange,  or  promissory  note,  payable  only  to  the 
person  who  supplied  the  necessaries  Qi).    Money  lent  to  Loan, 
an  infant  to  pay  for  necessaries,  could  not  formerly  be 
recovered  at  law,  though  the  infant  spent  it  on  neces- 
saries afterwards  (2) ;  sec2i«,  if  it  was  laid  out  by  the 
lender  in  necessaries  for  him  (m)  ;  and  payment  for 
necessaries  for  an  infant,  was  held  good  payment  to 
him  (n).    Where  groceries  were  supplied  to  an  infant 
trader,  the  vendor  recovered  for  such  as  had  been  con- 
somed  by  the  infant  and  his  family,  as  necessaries  (o). 
Bat  money  lent  to  an  infant  to  pay  for  necessaries  could  Loan  re- 
always  be  recovered  in  equity  (p),  and  the  equitable  ^^i^.  ^  ^ 
doctrine  now  prevails  (9).    An  acknowledgment  by  an 
inCetnt  of  a  debt  for  necessaries  is  sufficient  to  take  it 
out  of  the  Statute  of  Limitations  (r). 
A  contract  of  service  is  looked  upon  as  in  general 

^)  Btanby  y.  Ouffer,  Godb.  219 ;  Co.  Litt  172  a. 
W  BaHUU  T.  Emeryy  1  T.  R.  42,  n. ;  WiUiama  v.  Moor,  11  M.  k 
W.  256. 

(e)  WtUiaTMon  t.  ITaits,  1  Camp.  652. 
if)  SaUman  y.  Einffstan,  6  L.  R.  Ir.  82S. 
(S)  Oliver  v.  JFoodroffe,  4  M.  fc  W.  660. 
(A)  MarHn  t.  CfaU,  4  C.  D.  42S. 

(i)  RuaseU  t.  Lee,  1  Lev.  86  ;  Co.  Litt.  172  a,  n.  2.  f-p.rj*/.//^,*i^^a. 

(t)  Afum,,  1  Camp.  568  n.  ^  **   f*»*-  <r-*  <,  ty^w-c*^  * 

(0  Darbpy.  B&ueher,  1  Salk.  279  ;  ProbaHY.  Knoulh,  2  Eep.  472,  n.;  ^'^'^'^i^JTifij^T*^ 
BctrU  T.  Feale,  1  Salk.  887,  10  Mod.  67. 

(m)  Ellis  V.  Ellia,  5  Mod.  368,  12  Mod.  197. 

(»)  ffedgeUy  t.  BoU,  4  C.  &  P.  104. 

(0)  TurbervilU  t.  JFhiUhouae,  1  C.  &  P.  94. 

ip)  Marlow  r.  PU/eUd,  1  P.  W.  559 ;  and  see  Ee  NalioncU  Benefit 
BwOd,  Soc,6Ch.  809,  318. 

(f)  See  anU,  p.  46  {p). 

(f)  WiUiams  t.  Smith,  4  £1.  &  Bl.  180. 
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Contracts  of    beneficial  to  the  infant  (r),  and  accordingly  an  infant 
sJS^^r^if9^m9kj  bind  himself  as  an  apprentice,  or  by  a  contract  of 

service  (9) ;  unless  the  contract  is  one  manifestly  to  his 

^^Z^^'^^c^^^::^:!^    disadvantage,  e.g.y  if  the  master  may  stop  the  work 

*/^^5*A^.  ^'t     "whenever  he  chooses  and  retain  the  wages  daring  the 

^^  stoppage  {t) ;  or  is  not  to  be  liable  to  pay  wages  while 

the  business  is  interrupted  by  a  ''turn-out"  (u).  But 
the  question  really  is,  whether  the  provisions  of  the 
contract  are  such  as  were  at  the  time  common  to 
labour  contracts,  or  in  the  then  condition  of  trade  such 
as  the  master  was  reasonably  justified  in  imposing  for 
his  own  protection,  and  whether  the  wages  were  a  fair 
remuneration  for  the  infant's  services  (v). 

If  the  master  be  an  infant^  such  a  contract  is  void- 
able, not  void  (t(;).     The  contract  may  be  entered  into 
with  the  father  (a;),  or  mother  of  the  infant  (y). 
Infant  must        ^  father  has  no  common  law  right  to  bind  his  son 
an  apprentice  {z) ;  the  infant  must  himself  execute  the 
deed  (a),  but  he  may  do  so  by  an  agent  (6). 
Nature  of  the      The  contract  is  put  an  end  to  by  the  death  of  the 
/.,>..    ^    I'.  '  master  (c).     His  executor  cannot  maintain  an  action 
4j!'2^/Cti<^/U  ^X*^  against  the  apprentice,  unless  he  has  agreed  to  serve 
^^/H.f/wi4.  y?        ^YiQ  executor  {d) ;  as  he  may  do  (c).    The  contract  may 

be  terminated  on  the  master's  bankruptcy  by  notice  to 

(r)  iZ.  V.  CkUUaford,  4  B.  &  C.  94,  101 ;  Wood  v.  Fmtcick^  10  M.  k 
W.  195  ;  Kcene  v.  Boycott,  2  H.  BL  614. 

(»)  R,  V.  Chillesford;  Wood.  v.  Penxoick;  R.  v.  Wi^Um^  3  B.  &  C. 
484  ;  R.  V.  Arundel,  5  M.  &  S.  257 ;  Cooper  y.  Simmons,  7  H.  ft  N,  707. 

(0  R.  V.  Lord,  12  Q.  B.  757.  "^^  "'^4*i'2.i:SXrK.  %^  . 

(u)  MeaJcin  v.  Morris,  12  Q.  B.  D.  852.fi*i,^^<ew.  '•**'^  f'/L 

^c^j^^LJ  U    (v)  Leslie  v,  FUzmtrick,  8  Q.  B.  D.  229.    ^^^^n  .^$  /2/3  a/<  7 

*^^'i;if^  (w)  -B.  V.  Petrox,  4  T.  R.  196. 

{x)  R.  V.  Ohillesford. 

(y)  CfUbert  v.  Schweiick,  14  M.  k  W.  488. 

(2)  R.  Y.  Amesby,  3  B.  &  Aid.  584. 

(a)  J2.  V.  Amesby ;  R,  v.  Cromford,  8  East,  26  ;  A  v.  Ripon,  1  ISasX^ 
295 ;  St.  JSickolas  v.  St.  Botolph,  81  L.  J.  M.  C.  268. 

(6)  R.  T.  Longnor,  4  B.  &  Ad.  647. 

(c)  Farrow  v.  Wilsori,  4  C.  P.  741. 

(d)  Baxter  r.  Burfield,  2  Str.  1266. 
(«)  Cooper  V.  Simmons, 
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the  trustee  from  either  party  (/).  There  is  aa  implied  How  tcrmi- 
stipulation  that  the  contract  is  to  be  performed  ^toluu^!: 
the  place  where  the  business  is  carried  on  and  the 
parties  reside  at  the  date  of  the  contract  (ff).  It 
may  be  put  an  end  to  by  a  material  alteration  in  the 
master's  position  ;  if,  for  instance,  the  master  have 
several  trades  and  give  up  one  of  them  (h) ;  if  the 
apprentice  be  bound  to  two  partners  and  one  of  them 
die  (i),  or  retire  from  business  (J) ;  or  if  he  is  bound  to 
four  partners,  and,  after  dissolution,  two  set  up  business 
in  another  place,  and  the  other  two  remain,  but  neither 
firm  carries  on  the  original  business  in  its  entirety  (£). 

The  contract  is  terminated  by  the  death  of  theonpftrtof 
apprentice  (I) ;  or  by  his  becoming  unable  to  serve  by  ^PP™'^**** 
the  act  of  Ood,  as  by  permanent  illness  (m).  He 
cannot  avoid  the  contract  himself,  while  an  infant  (n), 
even  with  the  consent  of  the  master  (o),  unless  it  is 
clearly  for  his  benefit  that  the  contract  should  be  dis- 
solved (2^).  The  master  cannot,  unless  there  is  a 
stipulation  to  that  effect  (pp),  terminate  it  on  account 
of  the  apprentice's  misconduct  {q),  except  in  cases  of 
habitual  misconduct,  which  might  damage  the  master ; 
as  if  the  master  were  a  watchmaker,  and  there  was 


(/)  The  Bankraptcy  Act,  18S3,  s.  41  (1). 

ig)  EaUm  v.  WeaUm,  9  Q.  B.  D.  636. 

(A)  ElltH,  v.  Topp,  6  Exch.  424 ;  and  see  Batty  r.  Mmiks^  15  Ir.  C. 
L.88S. 

(t)  Brook  y.  Daumn,  20  L.  T.  N.  S.  611. 

U)  Couehman  v.  Sillar,  18  W.  R.  757  ;  and  see  Papham  v.  Jonrs, 
13  a  B.  225 ;  Zloyd  v.  Blackbume,  9  H.  &  W.  363. 

{k)  JBaton  v.  Wcaiem, 

W  Farrow  v.  JFilson,  4  C.  P.  744. 

(m)  Boad  v.  Firth,  4  ib.  1. 

in)  B,  T.  HindHngham,  6  T.  R.  557. 

(o)  B.  v.  WxgOim,  3  B.  &  G.  484. 

(p)  JL  T.  MouTUtorrel,  3  M.  &  S.  497 ;  and  see  A  v.  ffarUrton^  1 
T.  K  189. 

ipp)  We8iwiek  ▼.  Theodor,  L.  R.  10  Q.  B.  224. 

(7)  iFinsUms  v.  Linn,  1  B.  &  C.  460 ;  PhiUipa  v.  Cli/l,  4  H.  &  N. 
168 ;  Addams  y.  Carter^  6  L.  T.  N.  S.  130 ;  and  see  Iferur  y.  JF/tal 
6Q.B.447. 
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The  mastcr^s 
remedies. 


Action 

afiTAiust 

father. 


often  gold  lying  about,  and  the  apprentice  were  a 
thief  (r) ;  or  the  master  being  a  doctor,  if  the  apprentice 
by  his  carelessness  endanger  the  master's  practice  («). 
In  that  case,  however,  the  defendant  w^  a  "  pupil  and 
assistant/'  and  different  in  some  degree  fix)m  an  appren- 
tice. The  infant's  absenting  himself  from  the  master's 
service  is  not  an  avoidance  of  the  contract  {t). 

Though  an  apprenticeship  deed  is  binding  on  an 
infant,  the  master  cannot  sue  on  the  covenant  to 
serve  (u) ;  except  under  the  custom  of  London,  which 
enables  an  infant  above  fourteen  to  bind  himself  by 
such  a  covenant,  and  this  may  be  sued  on  in  any 
Court  (v).  The  master  may  moderately  chastise  the 
infant  for  misconduct  (w) ;  but  the  ordinary  course  is 
to  apply  to  the  magistrates  (x),  under  the  Statutes 
relating  to  Master  and  Servant  (y).  A  conviction  by 
the  magistrates  is  a  sufiScient  answer  to  a  hcibeas  corptua 
to  have  an  apprentice  discharged  from  custody ;  if  the 
conviction  is  wrong,  the  remedy  is  against  the  magis- 
trates (z). 

As  an  infant  apprentice  cannot  be  sued  on  his 
covenant,  it  is  usual  for  the  father  to  be  a  party  to  the 
indenture,  and  to  covenant  that  the  son  shall  serve. 
He  is  liable  for  the  son's  default  on  this  covenant  (a). 


(r)  Cox  Y.  Mathews,  2  F.  &  F.  897.  See,  however,  Phillips  ▼.  Cl^ 
4  H.  &  N.  168,  where  the  master  pleaded  that  the  infant  had  "robbed 
and  defrauded  him." 

(«)  Wist  V.  Wilsm,  1  Car.  k  K.  662. 

(0  R.  V.  Evered,  Cald.  Sett.  Cas.  27 ;  Asherqft  t.  BtrOes,  6  T.  R. 
652  ;  Gray  v.  Cookson,  16  East,  13. 

(tt)  Gylhert  v.  Fletcher,  Cro.  Car.  179  ;  Lylly*8  case,  7  Mod.  16  ; 
Francesco  t.  Bamwti,  43  C.  D.  165,  where  a  distinction  is  drawn 
between  contracts  of  service,  and  of  apprenticeship. 

(17)  Stanton's  case,  Moore,  135 ;  Horn  t.  Chandler,  1  Mod.  271. 

(it)  Penn  v.  Ward,  2  C.  M.  &  R.  838  ;  Phillips  v.  Cl^. 

(aj)  R.  V.  ChilUsfard,  4  B.  &  C.  94,  101. 

iy)  54  Geo.  III.  c.  96,  s.  3  ;  5  &  6  Vict.  c.  7 ;  Employers  and  Work- 
men Act,  1875  (38  &  39  Vict.  c.  90),  ss.  4-7,  and  the  Bules  of  1877 
made  thereunder ;  43  &  44  Vict.  c.  16,  s.  11. 

(2)  Exp,  GiU,  7  East,  376. 

(a)  Branch  y.  Ewington,  2  Doug.  518. 
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though  the  son  avoid  the  deed  at  twenty-one  (&)•  As 
the  son's  default  does  not  put  an  end  to  the  indenture, 
damages  will  only  be  given  up  to  the  time  of  bringing 
the  action  (c).  The  fact  that  the  master  took  no 
trouble  to  bring  back  an  apprentice,  who  absented 
himself  is  no  answer  to  the  action,  though  it  may 
mitigate  the  damages  (cQ.  Any  of  the  grounds  which 
would  justify  a  dissolution  of  the  contract  would  b^  a 
sufficient  answer  {e). 

The  master  may  have  an  action  against  any  one  who 
seduces  away  his  apprentice  (/),  or  injures  him  (g). 

As  the  master  has  a  right  to  the  apprentice's  earn-  Master's 
lugs,  if  the  latter  leave  him  and  earn  money,  the  master  rpprentice*s 
has  a  right  to  such  earnings  (A),  and  the  apprentice  eanungs. 
camiot  sue  for  them(t),  or  the  master  may  have  an 
action  for  the  value  of  the  apprentice's  services  (X;}. 
The  master's  right  does  not  extend  to  extraordinary 
gains  by  the  apprentice,  as  prize-money  won  by  him, 
bat  only  to  his  ordinary  wages  for  service  and  labour  (Q. 

The  apprentice  may  avoid  the  contract  at  twenty-  Apprentice's 
one  (m).    He  may  apply  to  the  magistrate  under  the  '^"^    ^' 
statutes  above  cited.     He  may  have  an  action  against 
the  master  on  his  covenant  to  teach  (n),  but  as  dis- 
missal for  misconduct  does  not  put  an  end  to  the 
contract,  he  can  only  recover  damages  from  the  pre- 


{h)  Ouming  y.  mil,  8  B.  ft  Aid.  69. 

(e)  Berri  t.  Howard,  2  F.  &  F.  403 ;  LcwU  v.  Peachey,  81  L.  J. 
KzcIl4»6. 

(d)  Biuuell  Y.  Shinn,  2  F.  &  F.  895. 

(«)  See  EUen  v.  Topp,  Boast  v.  Firlh,  ante,  p.  95. 

(/)  Lighay  y.  CUnuton,  1  Taun.  112 ;  Cox  v.  Mimncey,  6  G.  B.  N. 
S.875. 

{3)  Hodtmt  y.  Stallebnus,  11  A.  &  £.  301. 

(A)  R.  Y.  Wantage,  1  East,  601 ;  R  v.  Bradford,  1  M.  &  S.  151 ; 
Meriion  ▼.  Hormby,  1  Ves.  sen.  48  ;  HUl  v.  Allen,  1  Ves.  sen.  83. 

(0  Bright  7.  Lucas,  Peake,  A.  G.  121. 

%  Foder  ▼.  Stewart,  8  M.  ft  S.  191 ;  Lightly  y.  ClousUyii,  ante, 

(0  Carsan  y.  WaUa,  8  Dong.  850. 

(«)  Exp,  Davis,  6  T.  R.  715  ;  Wray  y.  West,  15  L.  T.  N.  S.  180. 

W  Fntmeham  y.  Atkyns,  1  Sid.  446.  f*^  Ct^^^cUu  r  ^Um  f^f^/U  /1| 
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tended    dismissal  up  to  the    time  of   bringing    the 
action  (o).     It  is  a  sufficient  answer  to  such  action 
that  the  apprentice   would    not  be  taught  (p).    An 
infant  may  sue  in  the  County  Court  for  his  wages  (q), 
not  exceeding  501.,  in  the  same  manner  as  if  he  were  of 
full  age  (r),  that  is,  ¥dthout  a  next  friend. 
Recovery  of         Where  the  contract  is  put  an  end  to,  the  question 
anses  whether  the  apprentice  can  recover  any  part  of 
the  premium.    After  the  bankruptcy  of  the  master, 
the  trustee  may,  on  application  by  or  on  behalf  of 
the  apprentice,  repay  such  sum  as  he  thinks  reason- 
able, having  regard  to  the  amount  of  the  premium, 
and  to  the  time  the  apprentice  has  served  (a)  ;  or 
transfer  the  indenture  of  apprenticeship  to  another 
person  (Q.     Under  the  Employers  and  Workmen  Act^ 
1875  (u),  if  a  court  of  summary  jurisdiction  rescinds  the 
instrument  of  apprenticeship,  it  may,  if  it  thinks  it  just 
so  to  do,  order  the  whole  or  any  part  of  the  premium  to 
be  repaid.     In  some  old  cases,  whei*e  the  indenture  had 
been  set  aside  by  the  Mayor's  Court  (x),  or  on  the  death 
of  the  master  (y),  and  in  one  case  where  the  apprentice 
was  dismissed  for  misconduct  {z\  the  Court  of  Chancery 
ordered  part  of  the  premium  to  be  returned,  but  these 
cases  are  opposed  to  Arglea  v.  Heaseman  (a),  and  Hale 
V.  Webb  (b) ;  and  it  has  recently  been  held  that  the 


(o)  Addams  v.  Carter,  6  L.  T.  N.  S.  180. 

(p)  Baymxmd  t.  MifUofiy  L.  R.  1  Ex.  244 ;  Hxighea  y.  Eumpkriea, 
6  B.  &  C.  680. 

(q)  R,  V.  Chillesford,  4  B.  &  C.  94,  101,  per  Bayley,  J. ;  Bac.  Abr. 
Master  and  Senr.  B.  p.  562,  note  a ;  Phillips  y.  Jonex,  1  A.  &  £.  333. 

(r)  The  County  Courts  Act,  1888  (51  ft  52  Vict  c.  48),  8.  96. 

(a)  The  Bankruptcy  Act,  1888,  &  41  (1).  See  Ex^.  Sandby,  1  Atk.  149. 

(<)  S.  41  (2). 

(u)  88  ft  89  Vict.  e.  90,  8.  6  (2). 

(x)  Eldridge's  case.  Finch,  124. 

(y)  Soam  v.  Bowden,  Finch,  896 ;  Kewton  y.  Eovm,  1  Vera.  460. 

(z)  Therman  y.  AbeU,  2  Yem.  64. 

(a)  1  Atk.  518. 

\h)  2  B.  C.  C.  78. 
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Court  has  no  jurisdiction  to  interfere  (c).  Where  the  Master  an 
master  was  an  attorney,  the  Court  has  in  exercise  of 
its  jurisdiction  over  its  own  officers  in  some  cases  of 
iMTTongfuI  dismissal  (d),  or  death  of  the  master  (e), 
ordered  a  return  of  part  of  the  premium  ;  but  if  the 
master  dies,  this  will  not  now  be  ordered  (/),  and  a 
Court  of  equity  has  no  jurisdiction  to  interfere,  if  there 
is  no  misconduct  of  the  attorney  (g). 

Sometiines  no  deed  of  apprenticeship  is  executed.  Servant  tikon 
but  the  in&nt  is  taken  on  trial,  and  is  afterwards  to  ^^ 
be  apprenticed.  If  the  agreement  is  put  an  end  to,  it 
cLepends  on  the  terms  of  it  whether  the  master  can 
recover  for  board  and  lodging  while  the  infant  was  with 
him  (h).  If  the  infant  be  wrongfully  dismissed  before 
tbe  apprenticeship  deed  is  executed,  it  seems  he  might 
have  relief  in  equity  (i). 

Under  various  statutes,  known  as  the  Poor  Law  Acts,  Parish 
parochial    authorities  (j)    have    power    to  apprentice  app^^cn*»<»«- 
pauper  children  over  eight  (k)  and  under  twenty-one  (2). 
Such  apprenticeship  cannot  be  dissolved  without  the 
consent  of  the  parish  officers,  so  long  as  the  apprentice 

ie)  Webb  y.  E/igland,  30  L.  J.  Gh.  222 ;  JFhincup  v.  HugTies,  6  C. 
P.  78  ;  Ferns  y.  Carr,  28  C.  D.  409.  The  contract  sometimes  provides 
for  a  letnm  of  part  of  the  premium  in  certain  events,  as  in  Derby  y. 
ffumber,  2  C.  P.  247. 

{d)  JS^.  Prankcrd^  3  B.  &  A.  257. 

(e)  Birst  y.  Tolson,  2  Mac  &  G.  184 ;  Ea^.  Bayley,  9  B.  &  C.  691. 

(/)  Ferns  v.  Carr,  supra, 

(g)  Craven,  v.  Stubbins,  34  L.  J.  Ch.  126. 

(A)  WWcini  y.  Wells,  2  C.  A  P.  231 ;  ^rraU  y.  Burghart,  3  a  t 
p.  381  ;  AUwalers  v.  CouHney,  1  Car.  &  M.  51 ;  Harrison  y.  James^ 
7  H.  &  K.  804. 

(0  Browne  ▼.  Banks,  3  Giff.  190. 

iJ)  43  Eliz.  c  2,  8.  3 ;  7  &  8  Vict  e.  101,  88.  12,  13 ;  39  at  40  Yict. 
c  61,  s.  28. 

ik)  66  Geo.  III.  c.  139,  s.  7. 

<Z)  18  Geo.  III.  c.  47 ;  Exp.  Davis,  5  T.  R.  715  ;  R,  v.  JBraberian,  1 
T.  R.  179.  No  person  can  now  be  compelled  to  receive  a  pariah 
apprentioe ;  7  ^  8  Yict  c.  101,  s.  13.  Ab  to  the  proper  persons  to 
mg^  the  indenture  of  apprenticeship,  see  3  &  4  Will.  lY.  c  63  ;  and  as 
to  proTisions  for  keeping  a  register  of  snch  apprentices,  see  42  Geo.  III. 
c  46  ;  7  ft  8  Yict  c.  101,  s.  12 ;  14  Yict.  c  11,  sa.  8,  5. 
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is  an  iD£Eiiit(m).  Other  Acts  contain  provisions  for 
punishing  apprentices  for  misconduct  and  for  protecting 
their  rights  (n).  For  a  full  discussion  on  the  subject 
the  reader  is  referred  to  treatises  on  the  Poor  Laws. 
^*^*«  ^<>'  According  to  Buller,  J.  (o),  it  was  laid  down  by  Lord 
benefit  Mansfield,  in  E,  of  Buckimghamddre  v.  Drury  {p),  that 

*'  if  an  agreement  be  for  the  benefit  of  the  infant  at  the 
time,  it  shall  bind  him/'  and  he  said  that  Lord  Hard- 
wicke  afterwards  adopted  this  rule ;  but  Jessel,  M.  B,., 
denied  that  either  of  these  judges  had  laid  down  any 
such  general  principle  (q) ;  and  it  is  submitted  that,  if 
there  be  any  foundation  for  the  statement,  the  meaning 
of  the  supposed  rule  is  not  that  an  infant  can  bind 
himself  by  a  beneficial  contract  as  he  may  by  a  contract 
for  necessaries,  but  that  if  it  become  necessary  to  dedde 
the  question,  the  Court  may  decree  such  an  agreement 
M«y  be  to  be  binding  (r).    As  it  is  for  an  iufSsmt's  benefit  to  do 

declared  voluntarily,  what  he  might  be  compelled  by  suit  to  do, 
tito  cSartf  ^^  ^^  been  laid  down  that ''  whatsoever  an  infant  is 
bound  to  do  by  law  the  same  shall  bind  him,  albeit  he 
doth  it  without  suit  of  law  "  (s).  Thus  he  is  bound  by 
his  attornment  during  infancy  (t),  or  by  oonveyance  of 
an  estate  in  mortgaged  property,  the  mortgage  being 
paid  off  (it),  and  in  such  a  case  Lord  Eldon  said  a  Court 
of  equity  would  restrain  him  from  trying  to  avoid  his 
conveyance  (x).  In  practice,  however,  this  doctrine  is 
never  relied  on,  but  a  conveyance  or  vesting  order  is 
obtained  under  the  Trustee  Acts ;  see  post,  ch.  zxxii 

(m)  R  y.  Avstrey,  Borrow,  Sett.  Cos.  441. 

(n)  82  Geo.  III.  c.  67 ;  66  Geo.  III.  c.  189 ;  4  &  6  WiU.  IV.  c  76, 
B.  61 ;  7  &  8  Vict  c.  101,  s.  12  ;  14  Vict.  c.  11,  as.  4,  6. 

(o)  Maddaih  v.  WhiU,  2  T.  R.  161. 

(p)  2  Ed.  72. 

(j)  Martin  v.  Gale,  4  C.  D.  p.  431. 

(r)  See  cases  where  the  Court  elects  for  an  infant,  post,  cb.  xxrL 
a  5. 

(«)  Co.  Litt.  172  a. 

(0  C<mny's  case,  9  Co.  Rep.  86  ;  Co.  litt.  816  a. 

(u)  Zouch  y.  Parsons,  8  Burr.  1794. 

(z)  Anon,  r.  ITandcock,  17  Ves.  883. 
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The  legal  doctrine  that  an  infant  cannot  make  aFrancL 
contract  was  carried  so  far,  that  he  was  not  bound  at  infant  not 
law,  even  if  he  induced  the  other  party  to  enter  into  ^»*^^«  **  ^^* 
the  contract  by  a  fraudulent  representation  that  he  was 
of  age  (y). 

In  equity,  however,  it  is  held  that  if  an  infant  be  old  when  liable 
enough  to  commit  a  fraud  by  inducing  others  to  think  ^"  «l^^- 
that  he  is  of  age,  he  cannot  take  advantage  of  it,  and 
if  the  Court  cannot  restore  the  parties  to  their  original 
footing,  the  infant  will  be  bound  as  if  he  were  an 
adult  (0).  Thas  where  a  father  tenant  for  life  repre- 
sented himself  as  entitled  in  fee,  and  the  tenant  in  tail 
in  remainder,  then  eighteen  years  old,  himself  engrossed 
a  mortgage  deed  made  by  his  father,  and  did  not  dis- 
close his  titl^,  he  was  held  bound  by  the  mortgage  (a). 
A  lease  made  fraudulently  was  only  set  aside  on  the 
infant's  repaying  the  premium  (6).  An  infant's  wife 
was  held  liable  on  two  promissory  notes  made  before 
her  marriage ;  the  husband,  having  induced  the  cre- 
ditor to  give  them  up  in  exchange  for  his  bond,  was 
ordered  to  restore  the  notes,  and  restrained  from  plead- 
ing the  Statute  of  Limitations  (c).  Payment  by  trustees 
to  an  infant  who  represented  himself  to  be  of  age  was 
held  good  (d) ;  so  also  a  release  given  under  similar 
circumstances  (e),  and  a  bond  for  an  advance  made  to 

(y)  Johnton  v.  Pie,  1  Keb.  918;  Gfrotfe  y.  NevUl,  1  Eeb.  778 ;  Can- 
nam  t.  Faniey,  8  Exch.  698  ;  Price  v.  Setoett,  8  Exch.  146  ;  Liverpool 
Ass,  Co.  y.  Fairhurai,  9  Exch.  422 ;  JTrigJU  v.  Leonard,  11  a  B.  N. 
S.258;  DcJBooy,Fo8Ur,  12i6.272;  BarOcttv.  Wells,  1  B.  &  a  836  ; 
MiUerY.  Blankney,  88  L.  T.  537. 

{z)  £.  of  Buekinghemthire  v.  Drury,  2  Ed.  72,  4  B.  C.  C.  506  u.  ; 
£eckea  y.  Cordley,  1  B.  C.  C.  853,  358  ;  Nelsoit  y.  Stacker,  4  De  G.  & 
J.  458.    But  see  Lempriire  y.  Lange,  12  C.  D.  675,  cited  ante,  p.  27. 

{a)  WaUs  y.  Haiswell,  cited  2  Ed.  78  ;  S.  C.  sub  nom.  CUsre  y.  Bed- 
fwd,  18  Yin.  Ab.  586  ;  WaiU  y.  Cresstoell,  9  Yin.  Ab.  415,  cited  with 
^proval  by  Lord  Haidwicke  ;  Lord  Teynham  y.  Welb,  2  Yes.  sen.  212. 
See  alio  Hannah  y.  Hodson,  9  W.  R.  729,  733. 

(6)  Emsnm  y.  Nicholas,  1  De  G.  &  S.  118. 

(c)  Clarke  Y.  Cobley,  2  Ck>x,  178. 

id)  Cory  y.  Gertchen,  2  Mad.  40. 

{$)  Overton V. Bani8Ur,^KaL  503;  WrightY.Snow,2J)eQ,9Q8.Z21. 


102  FRAUD. 

Lira  (e).  The  equitable  doctrine  now  prevails  (/) ;  but 
it  is  doubtful  whether  since  the  Infants  Relief  Act, 
1874,  an  infant  can  be  adjudicated  a  bankrupt  for  a 
trading  debt,  even  if  he  has  expressly  represented 
himself  to  the  petitioning  creditor  as  of  full  age  (g). 

If  an  infant  assert  that  he  is  of  age,  and  another  act 
upon  it,  the  infant  is  bound,  whether  such  assertion  is 
to  his  knowledge  untrue  or  not  (k) ;  but  if  the  other 
party  know  that  he  is  an  infant,  and  so  is  not  deceived, 
the  infant  is  not  bound  (i). 
^^^*  It  is  not  always  easy  to  decide  what  amounts  to 

fraud.  fi'aud.     It  seems  there  must  be  some  active  conduct  on 

the  part  of  the  infant,  as  in  all  the  cases  quoted  above ; 
allowing  another  person  to  deal  with  him  as  if  he  were 
an  adult,  or  doing  acts  which  only  an  adult  can  properly 
do,  is  not  sufficient  (k).  Allowing  his  name  to  be 
painted  up  over  the  door  (Q,  or  being  gazetted  as 
partner  (m),  is  not  sufficient  to  bind  him  as  a  partner ; 
though  in  such  a  case  a  Court  of  equity  would  probably 
not  give  him  any  active  assistance  (n). 

An  infant  known  to  the  other  party  to  be  so  is 
not  bound  by^  acquiescence,  as  by  allowing  another  to 
act  on  the  faith  that  the  infant  will  do  or  not  do 
certain  things  (o),  but  if  the  acquiescence  or  untrue 

(e)  Ejt-p.  Unity  Joint  Stock  Bank,  3  De  G.  &  J.  63.  See  also 
Savage  v.  Foder,  9  Mod.  85 ;  Davies  y.  Hodgson^  4  Jnr.  N.  S.  253 ; 
Sharpe  y.  Foy,  4  Ch.  85  ;  Be  Lush*s  Trusts,  ib.  591,  cases  of  fraud  by 
married  women. 

(/)  See  a^itc,  p.  46  {p). 

(ff)  Exp,  Jones,  18  C.  D.  109,  oyermling  Exp.  Lynch,  2  ib,  227, 
where  it  was  held  that  without  any  such  representation,  an  infant- 
trader  could  be  adjudicated  a  bankrupt. 

(A)  Wright  v.  Snmo,  2  De  O.  &  S.  321. 

(0  Nelsmi  y.  Stoektr,  4  De  O.  ft  J.  458. 

(k)  See  the  elaborate  judgment  in  Stikeman  r.  Daicson,  1  De  G.  &  S. 
90 ;  and  Exp,  Jones, 

(Q  Exp,  Lees,  1  Deac  705. 

(m)  Madean  y.  DummeU,  22  L.  T.  K.  S.  710. 

(tt)  En^,  Watson,  16  Yes.  265. 

(o)  Landed  Estates  Co.  y.  Weeding,  18  W.  R.  85,  ante,  p.  57. 
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representation   coDtinue  after  twenty-one  he  will  be 

\x>iii\d((0). 

It  does  not  fall  within  the  scope  of  this  treatise  to  Torts 
discuss  bow  far  an  infant  may  commit  crimes  (p).  He 
is  liable  for  torts  and  injuries  of  a  private  nature  ;  and 
the  employer  of  an  infant  servant  may  in  some  cases  be 
liable  for  the  infant's  torts  (q).  An  action  grounded  on 
contract  cannot  be  converted  into  tort^  e,g,,  he  is  not 
liable  on  a  wan*anty  of  goods  sold  (r) ;  or  for  over-riding 
a  horse  which  he  had  hired  {s) ;  but  where  he  was 
expressly  told  not  to  jump  the  horse,  and  did  so,  and 
iajured  him,  it  was  held  to  be  as  much  a  tort  as  if  he 
had  taken  the  horse  out  of  the  plaintiff's  stable  without 
leave  (0.    He  is  liable  for  trespass  (u),  for  slander  (x),  Jv*-*'  - 

for    wrongfully    detaining    goods  (v),    or   embezzling  ^S^/^V*^*^ 
money  {z);  and  may  be  restrained  (with  costs)  from  ^f^-^ 
selling  spurious  articles,  represented  by  him  to  have 
been  manufactured  by  the  plaintiff  (a). 

(o)  Ooodc  y.  ffarruon,  5  6.  &  Aid.  147 ;  BeUon  v.  Hodges,  9  Bing. 
365  ;  Leary  y.  JSose,  10  Upper  Canada,  L.  J.  272 ;  10  Jar.  N.  S.  Dig.  ' 
115. 

{p)  Seepast^  p.  165  (0* 

(7)  See  Dixon  y.  Bdl,  5  M.  &  S.  198,  where  a  man  sent  a  maid- 
aeryant  of  thirteen  to  fetch  a  loaded  gnn,  and  she  pulled  the  trigger ; 
he  was  held  liable  for  damage  caused  to  the  plaintiff. 

(r)  Hotclett  y.  JfftJtswell,  4  Camp.  118  ;  Cfreen  v.  Greenbank,  2  Marsh, 
485. 

(«)  Jennings  y.  Bundall,  8  T.  R.  885. 

(<)  Bwmard  y.  Haggis^  14  C.  B.  N.  a  45  ;  Walley  y.  HoU,  85  L.  T. 
631 ;  see  alflo  J2.  y.  McDonald,  15  Q.  B.  D.  828,  cited  a?ife,  p.  44. 

(u)  Bac.  Abr.  Inf.  H. 

(a;)  Hodman  y.  Qrisaclt  Noy,  129  ;  Defriea  y.  Davia,  1  Bing.  N.  C. 
692. 

(y)  Mim  y.  arahem,  1  B.  &  P.  N.  R.  140. 

(z)  Brid^  y.  Eastman,  1  Eap.  172^  Peake,  N.  P.  C.  291.  I^  a»%e^>^S=^ 

(a)  ChiM  y.  Chrifiths,  85  Beey.  127.  -'     ""S— -^ 


CHAPTER    V. 

POWER  OF  AN  INFANT  TO  FILL  AND  EXEBOISE  VARIOUS 

POSITIONS  AND  DUTIES. 


Office  of 
pablic  and 
pecnniaiy 
trust. 


Hmisterial 
office. 


Section  1. — Under  the  Oeneral  Law. 

An  infant  cannot  hold  any  office  of  public  and  pecn- 
niary  trust,  such  as  Clerk  to  the  Court  of  Requests,  where 
it  was  part  of  his  duty  to  receive  the  money  of  the 
suitor  (a) ;  he  cannot  be  bailiff  to  the  sheriff  (6),  or 
bailiff  or  receiver  (c).  He  cannot  be  a  priest  or 
deacon  (<j),  vote  as  a  peer  (e),  or  be  elected  as  or 
vote  for  a  member  of  Parliament  (/) ;  and  he  was 
held  unable  to  perform  the  service  of  grand  ser- 
geantry  (g).  He  cannot  be  enrolled  as  a  burgess  of  a 
corporation  (h),  or  councillor  (i),  alderman  {k),  or 
mayor  (I) .    He  may  hold  any  office  that  is  merely  minis- 


(a)  Claridge  ▼.  Evdyti,  5  B.  &  Aid.  81. 
lb)  Ouckson  v.  Winter,  2  Man.  &  R.  813. 
(e)  Co.  litt  172  a. 

(d)  13  Eliz.  a  12 ;  44  Geo.  IIL  c.  43. 

(e)  Whitolock,  c  60  ;  4  Inst  37. 

(/)  7  &  8  WiU.  ft  M.  c.  25,  &  8  ;  and  it  is  not  sufficient  that  he  has 
attained  twenty-one  at  the  day  of  the  election  ;  he  must  be  of  full  age  on 
the  15th  (formerly  the  31st)  July  prenously,  to  entitle  him  to  be  put 
on  the  register ;  Potodl  v.  Bradley,  18  C.  B.  N.  S.  65  ;  ffargreaves 
V.  Hopper,  1  G.  P.  D.  195 ;  48  Vict  o.  15,  2nd  Sched.,  Fonn  1,  I,  4 ; 
Srd  Sched.,  Form  of  Precept,  I.  8. 

{g)  Co.  Litt  107  b. 

ih)  Municipal  Corporations  Act,  1882  (45  k  46  Vict  c.  50),  R.  9 
(2)0. 

(0  Ibid,,  8.  11  (2)  a. 

ik)  Ibid.,iL  14(3). 

(2)  Ibid.,  &  15  (1). 


FOSinOKS  AKD  DUTIES.  105 

terial,  as  clerk  of  the  peace  (m),  or  even  it  seems  an 
office  requiring  skill,  such  as  sheriff  (n),  or  gaoler  (o), 
parker  or  steward  (p),  registrar  to  a  bishop  {q) ;  at  any 
rate,  if  he  is  able  to  perform  the  duties  by  deputy ;  but 
if  he  appoint  an  insufficient  deputy,  it  would  be  a  for- 
feiture (r).  It  has  been  laid  down  that  an  infant  stewaTd  of 
cannot  be  a  steward  of  a  manor  (s).  This  was  much  ™*^'- 
discussed  in  the  case  of  Edlestone  v.  CoUina  {t),  and  the 
Court  seemed  to  think  that  an  infant  might  be  a 
steward  either  in  his  own  person,  or,  if  too  young,  by 
deputy ;  and,  at  any  rate,  an  act  performed  by  him  in 
such  office,  such  as  taking  the  surrender  of  a  married 
woman,  was  not  necessarily  void  (u). 

An  infant  may  be  an  agent,  and  the  principal  is  bound  Agent 
by  his  acts  (x). 

An  infant  may  be  lord  of  a  manor,  and  make  grants  Lord  of 
of  the  copyhold  land,  for  the  estate  of  the  copyholder  °'^^''- 
is  not  derived  out  of  the  estate  or  interest  of  the  lord 
of  the  manor ;  he  is  but  an  instrument  to  make  the 
grant  (y).  On  the  same  principle  he  was  allowed  to 
appoint  a  seneschal  to  preside  over  the  Manor  Court  (z). 
The  courts  should  be  held  in  the  name  of  the  guardian ; 
so  long,  at  any  rate,  as  the  infant  lord  is  under 
fourteen  (a). 

An  infant  may  be  a  shareholder  in  a  railway  company.  Member  of 

CompaD^-  or 
tiociety. 

(m)  OnMe  v.  Hurley^  Ala  k  Nap.  481. 

(»}  daridge  y.  Evdjfti,  5  B.  &  Aid.  81. 

(o)  2  Inst  382. 

(p)  WhiUingham's  ease,  8  Co.  Bep.  45. 

iq)  Towtg  t.  Stoell,  Cro.  Oar.  279 ;  Timing  y.  Fowler,  Cro.  Car. 
55& 

(r)  Toung  y.  Fowler. 

it)  Co.  litt  8  b ;  Seambler  v.  JFcUers,  Cro.  Eliz.  686,  March.  88. 

(0  8  De  G.  M.  &  O.  1. 

(u)  See  Co.  Cop.  as.  45,  46. 

[z)  Co.  litt  52  a ;  Bac.  Abr.  Authority,  B. ;  WaOcins  y.  Finoe,  2 
8tvk.868. 

(y)  8wayn^$  case,  8  Co.  Rep.  68 ;  Brovme^s  eaee,  4  Co.  Rep.  28. 

(z)  BalibwrUm  y.  Leslie,  2  Hog.  252. 

(a)  See  Guardian  in  Socage,  poet,  ch.  xi.  a.  1. 
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or  a  joiDt-stock  company  (6),  or  a  member  of  a  Friendly 
Society  (c),  Building  Society  (d).  Industrial  Society  (e) 
or  Trade  Union  (/). 

Iiifomicr,  He  could  not  formerly  be  an  informer  under  18  Eliz. 

juit>r,&c.        ^   g  ^^^j^   perpetual  27  Eliz.  c.  10,  20  &  27  Vict. 

c.  125),  as  such  informer  was  bound  to  appear  by  him- 
self or  his  attorney  in  Court ;  but  now  it  seems  he  may 
appear  by  deputy  (g).    An  infant  cannot  be  a  juror  {h) ; 
X  -u  4'XcX-  ^^i^f/^l^ilL^e  may  be  ajvitness,  if  he  can  understand  the  natui*e  of 

^^^^j:::^"^^^^^  an  oath  (i). 

^  *^/.^    T*:x©cutor  or        An  infant  may  be  appointed  executor,  however  young 
administrator,  j^^  y^  ^j^^^  y^^^  ^^  ^  ^^^  ^iMe  for  a  devastavit  (T) ;  or  if 

he  waste  assets,  which  come  to  him  as  executor  de  son 
to^i  (m).  If  an  infant  be  appointed  sole  (n)  executor, 
he  cannot  exercise  his  office  during  infancy  (o)  ;  and  in 
that  case,  or  if  the  next  of  kin  is  an  infant  (jp),  admi- 
nistration durante  minore  cetate  is  granted  to  the 
guardian  of  such  infant,  or  such  other  person  as  the 
Probate  Court  thinks  fit  (q). 

Before  the  38  Geo.  III.  c.  87,  it  seems  to  have  been 
the  practice  of  the  Ecclesiastical  Court  to  grant  probate 

(b)  See  ante,  p.  48.  ^   y  ^  ^  -s^^^  -i"^.-^  ^T^ 

(c)  88  k  8»  Vict  c.  60,  s.  15  (8).  x^  «-/  7  /   o^wu.J^/      ^--^       t 

(d)  37  &  38  Vict.  c.  42,  s.  88. 
{€)  89  k  40  Vict  c  45,  s.  11  (9). 
(/)  39&40  Vict  c  22,  s.  9. 
{g)  11  k  12  Vict  c  43,  s.  36. 
{h)  6  Geo.  IV.  c.  50 ;  Co.  Litt  157  a,  172  b. 
(i)  Best  on  Evidence,  as.  151-158  ;  and  see  48  &  49  Vict.  c.  69,  s.  4, 

and  52  k  53  Vict  c.  44,  s.  8. 

(it)  1  Williams,  Exors.,  8th  ed.  235  ;  Walker  &  Elgood  on  Exors,  8. 

{D  Hivdmarsh  v.  SauihgeUe,  3  Rusa.  824  ;  WhUmcre  y.  Weldy  1 
Vera.  328  ;  RumcVs  case,  5  Co.  Kep.  27  a. 

{m)  StoU  v.  Meanock,  81  L.  J.  Ch.  746. 

(n)  If  there  are  several  executors,  and  one  is  of  fall  age,  the  latter 
ought  to  execute  the  will  ;  FaanciH  v.  Tremaine,  1  Mod.  47  ;  2 
Williams*  Saunders^  notes,  637. 

(o)  88  Geo.  III.  c.  87,  s.  6. 

{p)  See  Be  Dttchtsi  of  Orleans,  1  Sw.  k  Tr.  255,  where  administra- 
tion was  refused  to  the  person  entitled  to  it  according  to  the  law  of  the 
deceased's  domicil,  being  an  infant 

{q)  Pod,  ch.  xL  8.  6. 
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to  an  infant  (r) ;  but  the  C!ourt  of  Chancery  would  no 
pay  money  out  of  Court  to  an  infant  executor  («). 

An  in&nt  may  be  appointed  a  trustee  (t) ;  but  he  Trnstee. 
cannot  exercise  any  power  which  requires  the  application 
of  prudence  and  discretion.  An  infant  devisee  in  trust 
for  sale,  even  if  he  have  no  beneficial  interest,  cannot 
sell  (u).  The  Court  will  appoint  a  new  trustee  in 
his  place  (x) ;  but  the  appointment  will  be  without 
prejudice  to  an  application  by  him  to  be  restored 
to  the  trusteeship  on  attaining  twenty-one  (y).  The 
Court  has  jurisdiction,  though  the  infant  is  of  unsound 
mind  (z). 

An  infant  trustee  cannot  be  made  liable  for  a  breach  Liability  for 
of  trust  (a),  unless  it  is  a  continuing  breach,  in  which  ^^ 
be  acquiesces  after   attaining  twenty-one  (6).    He  is 
answerable  for  a  breach  committed  after  he  attained 
his  majority  (c),  and,  senible,  for  moneys  actually  mis- 
appropriated during  his  infancy  (d). 


Section  2. — Enabling  Statutes. 

The  disabilities  of  infants  have  in  some  cases  been 
removed  by  Statute. 

An  infant  parent  may  appoint  a  guardian  to  his  or  Appointment 

of  guardian 
bjdeedL 

(r)  £xp,  SergisoUf  4  Yes.  147. 
(«)  Cav^MiH  y.  Campari,  8  B.  C.  0.  195. 
(0  Jevom  T.  Bush,  1  Yem.  342. 
<«)  King  y.  JBdlord,  1  H.  &  M.  848. 
(x)  Be  Porter,  25  L.  J.  Ch.  482 ;  ife  Oartsidc,  1  W.  R.  196. 
iy)  Be  Shelmerdine,  83  L.  J.  Ch.  474. 
(«)  Be  Arr&wsmUh,  6  W.  R.  642. 

(a)   WhUmore  y.    WM,  1  Yera.  828 ;  Hindmarsh  v.  Southfjaie,  8 
Boss.  824  ;  SioU  y.  Meanock,  81  L.  J.  Ch.  746. 
{b)  ScuUharpe  y.  Tipper,  18  £q.  282. 
(c)  Jevtme  y.  Bush,  1  Yern.  842. 
(«0  OamesT.  Applin,  81  C.  D.  147. 
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her  children  by  deed  (e),  but  not  by  will  (/).  Such 
guardian  may  be  a  witness  to  the  deed,  if  a  witness  is 
in  (act  necessaiy  (g). 
^^S^^^^^  If  any  person,  not  being  owner  of  a  prior  estate  under 
a  settlement,  is  protector  of  such  settlement,  and  is  an 
infant,  the  Court  is  protector  in  lieu  of  the  infant  (h), 
and  may  consent  to  a  disposition  by  the  tenant  in 
tail  (i).  There  seems  to  have  been  no  case  decided  as 
regards  an  infant;  for  the  principles  on  which  the 
Court  will  act  as  protector  for  a  lunatic,  see  Re 
Neivman  (Jc). 

For  conveyances  of  land  vested  in  infant  trustees  and 
mortgagees,  see  the  Trustee  Acts  {I). 

{e)  12  Car.  II.  c.  24,  8.  8  ;  49  &  50  Yiet  c  27,  s.  3.    See  pott,  ch. 
▼iLfiS.!,  2;c]lzL8.4. 
(/)  1  Vict,  c  26,  &  7. 
ig)  Morgan  v.  EatcheU,  19  Beay.  86. 
(A)  8  &  4  WilL  IV.  c  74,  s.  88. 
(t)  S.  48. 

{k)  2  My.  k  Cr.  112;  see  also £e  BUvriU,  6  De  G.  M.  &  G.  187. 
{I)  Postf  ch.  xzxii. 
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REKEDIES  FOR  THE  PBOTECTION  OF  INFANTS. 

Section  1. — As  to  the  Person. 

In  so  far  as  an  infant  is  entitled  to  tbe  same  remedies 
to  protect  his  rights  as  an  adult,  it  is  not  intended  to 
discuss  them,  but  there  are  some  special  points  which 
require  notice. 

Firsts  As  to  the  person  of  the  infant. 

The  object  of  a  writ  of  habeas  corpvs  is  the  pro-  Sabeas 
tection  of  the  liberty  of  the  party ;  it  will  not  there-  ^^'^P"'* 
fore  be  granted  to  a  master  to  bring  up  an  infant 
servant  without  the  latter's  authority  (a).  The  infant 
himself  who  is  detained  in  custody  may  have  it,  or  the 
&ther  (h)  or  legal  guardian  (c) ;  and  in  one  case,  the 
sister  who  was  the  nearest  relative  of  an  orphan  girl 
under  fourteen  was  allowed  it  (cZ).  It  will  not  be  given 
to  a  strange  (e).  If  there  be  no  one  entitled  to  the 
custody,  perhaps  the  writ  might  be  obtained  in  the 
name  of  the  Attomey-GeneraI,as  representing  the  Crown, 
parens  patrice,  but  the  better  plan  is  to  make  the  infant 
a  ward  of  C!ourt  (/). 

An  infant  may  have  an  action  of  trespass  for  assault  Action  of 
and  false  imprisonment,  but  there  must  be  some  proof      ^^^^ 
of  actual  restraint  exercised  upon  him  (g). 

An  infant,  like  an  adult,  may  have  an  action  in  many  Action  for 
cases  for  injuries  to  his  person ;  as  for  instance,  injury  injuries. 

(a)  JL  v.  Edtoards,  7  T.  R.  745  ;  iZ.  v.  Eeffnolds,  6  T.  B.  497. 

(6)  Pott,  ch.  vii.  s.  4. 

(c)  Pott,  ch.  xxW.  8.  1. 

((0  Sa  Daley,  2  F.  &  F.  258. 

{€)  Be  FUtgerald,  2  Com.  L.  R.  1801. 

(/)  Ptfst,  ch.  Til  8.  8. 

{g)  Soring  t.  Boyle,  1  C.  M.  &  B.  877. 
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caused  by  a  spring  gun  placed  upon  land  on  which  the 
infant  trespassed  (h).  He  may  recover  damages  for 
the  loss  and  injury  to  himself,  but  not  for  loss  to  others : 
thus  an  infant  who  had  been  bitten  by  a  dog  and  sued 
for  damages,  could  not  recover  the  amount  of  the 
doctor's  bill,  which  had  been  paid  by  his  father;  aecus, 
if  it  had  been  paid  with  the  infant's  own  money  (i). 
Injuries  as  a  An  infant  servant  is  within  the  rule  that  the  master 
^^^*"  is  not  liable  for  injuries  occurring  in  the  ordinary  course 

of  his  employment ;  and  also  within  the  rule  as  to 
Common  "  common  employment,"  which  prevents  a  servant  from 
emp  oyment   g^ijjg  ^\^q  master  for  damages  for  injuries  caused  by  a 

fellow-servant  (k)  ;  but  the  Employers  Liability  Act, 
1880,  which  is  expressly  extended  to  infants  (Z),  has 
considerably  modified  the  common  law  rule  in  favour  of 
the  servant. 
Caused  by  his  An  infant  cannot,  any  more  than  an  adult,  recover 
^^^®^*"  damages,  if  the  injury  has  been  caused  by  his  own 
negligence.  Thus  if  a  tradesman  has  a  cellar,  opening 
by  a  flap  on  to  the  street,  he  must  take  reasonable  care 
that  the  flap  is  placed  securely,  or  he  will  be  liable  for 
injury  caused  by  it  (m) ;  but  he  will  not  be  liable,  if 
the  plaintiff  cause  the  flap  to  fall  (n).  So  where  a 
child  of  three  years  and  a  half  old  got  on  a  railway  and 
was  injured,  no  negligence  being  shown  against  the 
Company,  they  were  held  not  liable  (o). 

ih)  Jay  V.  WhUfieJd,  cited  4  Bing.  644,  3  B.  &  Aid.  508. 

(0  Collins  V.  Lefevre,  1  F.  &,F.  436. 

{k)  Smith  on  Master  and  Servant,  4th  ed.  ch.  vr  ;  Murphy  v.  Smithy 
19  C.  B.  N.  S.  361 ;  HaU  v.  Johnson,  3  H.  &  C.  689  ;  but  see  Grisde 
T.  Frogt,  3  F.  &  F.  622  (where,  on  the  gromid  that  the  owner  of 
dangerous  machinery  is  bound  to  take  care  that  young  persons  employed 
about  it  are  duly  instructed  as  to  its  nature  and  use,  a  master  was  held 
liable  for  injuries  sustaiued  by  an  infant  in  using  it),  and  Fisk  v.  Ontt^ 
Pacific  Rd.  Co,,  1  Amcr.  St.  Bep.  22,  28,  n. 

(Q  43  k  44  Vict.  c.  42,  s.  8,  and  38  k  39  Vict  c.  90,  s.  10. 

(m)  Daniels  v.  Potter,  4  C.  &  P.  262. 

(n)  Hughes  v.  Macfie,  2  H.  &  C.  744.  See  also  Mangan  r.  AtherUtH^ 
L.  R.  1  Ex.  239  ;  Keffe  v.  Milwaukee  Ry.  Co.,  18  Amer.  Rep.  393. 

(o)  Singleton  v.  EasL  Co.  RaU,  Co,,  7  C.  B.  N.  S.  287  ;  «scu«,  if 
there  was  any  negligence ;  see  Williams  v.  G,  W.  R.  Co,,  L.  R.  9  Ex. 
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It  is  said  (p)  that  though  the  defendant  is  not  liable,  Contributorj 
if  the  injury  be  caused  entirely  by  the  infant's  negli-  "^  ^s*^"^-- 
gence>  he  i^  liable  if  the  infant  has  only  been  guilty  of 
contributory  negligeuca  The  distinction  is  a  fine  one. 
In  Lynch  v.  Nv/rdin  {q)  the  defendant  left  a  horse  and 
cart  standing  in  the  road,  and  the  plaintiff,  a  child  of 
seven,  having  climbed  into  it  and  been  injured,  recovered 
damages.  This  case  was  doubted  by  Pollock,  C.  B.  (r) ; 
and  Parke,  B.,  said  it  was  decided  on  the  ground  that 
the  plaintiff  had  taken  as  much  care  as  could  be  expected 
from  a  child  of  tender  years ;  and  Alderson,  B.,  suggests 
that  the  negligence  is  really  that  of  the  parent,  who 
allows  the  child  to  be  at  large  (8). 

A  child  of  tender  years  is  so  identified  with  the  infant  of 
person  it  is  with,  that  if  the  negligence  of  the  latter  ^^  ®'  ^®^"' 
cause  an  injury  the  child  cannot  recover  {€).  A  child 
injured  by  the  negligence  of  a  Railway  Company  does 
not  lose  its  right  to  recover  damages  by  the  fact  that 
the  person  in  charge  of  it  has  not  taken  a  ticket,  at 
any  rate  if  there  be  no  fraud  (u). 

Damages  recovered  by  an  infant  may  be  ordered  to  Payment  into 
be  paid  into  Court  for  his' benefit ;  see  ante^  p.  56.  ^^ 

Where  the  infant  dies  after  verdict,  but  before  judg-  Death  after 
ment,  see  Kramer  v.  Waymark  (v).  ^^    °^ 

Numerous  Statutes  known  as  the  Factories  Acts  Employment 
have  been  passed  to  limit  the  hours  during  which  ^^  ketones, 

167 ;  N.KIL  Co.  v.  fFanlesH,  L.  R.  7  H.  L.  C.  12 ;  Kay  ▼.  Pennsyl- 
fpania  Bd,  Co,,  3  Amer.  Rep.  628.       » 

{p)  Gardner  ▼.  Oraee^  1  F.  &.  F.  859. 

iq)  1  Q.  B.  29. 

(r)  Lygo  ▼.  Newboldy  9  Ezch.  302  ;  in  Lay  ▼.  Midland  BaUway  Co,^ 
34  L.  T.  80,  Pollock,  C.  B.,  intimated  that  what  would  be  considered 
eontiibatory  negligence  in  an  adalt  might  not  be  so  regarded  in  the 
cftae  of  a  yoong  child ;  nee  on  this  point  Kerr  v.  Forgue,  5  Amer.  Rep. 
146 ;  Lynch  ▼.  Stnith,  6  ib.  188 ;  Bliss  v.  South  Hadley,  1  Amer.  St 
Bep.  441 ;  Mbebus  v.  Remnann,  2  ib.  440. 

(«)  See  also,  on  this  i>oint,  IM  v.  Forty-second  Street  Fsrry  Co.^ 
7  Amer.  Rep.  450 ;  Cosgrove  y.  Ogden,  10  ib,  361. 

(t)  WaiU  v.  N.  E.  Bail.  Co,,  K  B.  &  £.  719. 

(v)  AusUn  ▼.  G.  W.  BaiL  Co,,  L.  R.  2  Q.  B.  442. 

(r)  L.  R.  1  Ex.  241. 
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children  and  young  persons  may  work  in  factories,  and 
for  their  protection.  They  have  been  amended  and 
consolidated  by  41  Vict  c.  16,  and  46  &  47  Vict. 
c.  53,  8.  14.  Special  Statutes  apply  to  their  employ- 
ment in  shops  {v)f  mines,  whether  coal  {w\  or  metal  {x), 
agricultural  gangs  (y),  chimney  sweeping  (z),  and 
dangerous  performances  (a).  Under  the  Industrial 
inanstrial  Schools  Acts  and  the  Reformatory  Schools  Acts, 
BchooU.  children  may  be  detained  in  these  schools  for  various 
periods,  as  directed  by  the  proper  authority. 

We  may  here  also  refer  to  24  &  25  Vict.  c.  100, 
43  &  44  Vict.  c.  45,  and  48  &  49  Vict.  c.  69,  for  the 
punishment  of  various  offences  against  women  and 
children ;  and  to  35  &  36  Vict  c.  38,  for  the  protection 
of  infants  put  out  to  nurse.  By  49  &  50  Vict.  c.  56, 
the  sale  of  liquors  to  children  under  thirteen  years  old 
for  consumption  on  the  premises  by  children  under  that 
age  is  made  illegal  By  52  &  53  Vict  c.  44,  stringent 
provisions  are  made  for  the  purpose  of  preventing  and 
punishing  the  ill-treatment  and  neglect  of  children,  and 
restrictions  are  placed  on  their  employment  (6). 


u***^/-  '■ 


Section  2. — Remedies  for  the  Protection  of  Property. 

Fieraon  enter-  It  is  a  rule  in  equity  that  an  infant  is  entitled  to 
trwitcd^^*^  treat  another  who  takes  possession  (c)  of  his  estate  as 
^^^^  his  "bailiff"  or  agent,  and  to   obtain  from   him   an 

account  of  the  rents  and  profits,  and  a  decree  for  posses- 

(r)  49  ft  50  Vict.  c.  65.  (»)  85  ft  88  Vict  c.  76. 

(«)  85  ft  36  Vict  c.  77.  (y)  80  ft  81  Vict  c.  130. 

(«)  8  ft  4  Vict  c  85 ;  27  ft  28  Vict  c  87.  (a)  42  ft  48  Vict  c.  84. 

{b)  See  also  39  ft  40  Vict  c.  79,  88.  5-9. 

(c)  In  Wall  V.  Stanmck,  84  C.  D.  763,  a  mother,  entitled  to  a  honse 
during  widowhood  onlj,  remanied  and  remained  in  possession.  It  was 
held  that  her  children,  who  became  entitled  on  her  marriage,  and  con- 
linned  to  live  with  her,  might  treat  her  as  their  baillfif,  and  charge  her 
with  an  occupation  rent,  but  such  sums  as  might  properly  be  allowed 
for  their  maintenance  and  education  were  to  be  set  off  against  the  rent 
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8100.  This  rule  was  laid  down  by  Lord  Hardwicke  (c), 
and  is  supported  by  a  long  series  of  cases  (d),  whether 
the  person  who  enters  be,  as  in  most  of  the  cases,  the 
father,  or  mother  (a),  or  a  stranger  (/).  It  is  immaterial 
whether  the  infant  is  entitled  at  law  or  only  in  equity  (g), 
or  whether  he  has  ever  been  in  possession  or  not  (h). 
Od  this  principle  a  co-tenant  in  common  with  an  infant, 
if  he  occupy  the  whole,  must  pay  an  occupation  rent  {i) ; 
and  if  a  person  jointly  interested  with  him  renew  a 
lease,  it  enures  to  the  benefit  of  the  infant,  if  benefi- 
cial {k).  He  may  bring  an  action  of  asauTnpait  for 
rents  received  by  the  stranger  (l).  As  it  is  a  privilege 
for  an  infant  to  treat  the  occupier  as  his  bailiff  in 
equity  instead  of  bringing  an  action  of  trespass  at  law, 
he  must  do  equity,  and  proceed  against  all  the  occupiers, 
and  not  one  only  (m). 

As  the  infant  is  entitled  to  treat  the  occupier  as  a  Mesne  profits, 
trustee  for  him  (n),  he  may  have  an  account  of  mesne 
profits  during  all  the  time  the  other  has  been  in  possess- 
sion  (o) ;  and  not  merely  for  six  years,  as  the  Statutes 
of  Limitations  relating  to  land  do  not  apply  (p) ;  but 


(r)  DortMT  7.  FcricBcue,  3  Atk.  124,  130. 

(iQ  TilUy  ▼.  Bridges,  Proc.  in  CHi.  262  ;  Tallop  y.  Boisworihy, 
1  JSq.  Oas.  Ab.  p.  7  ;  Cary  t.  Berti^  2  Vera.  342  ;  Boberdean  y,  Botu, 
1  Atk.  543 ;  Ourti$  t.  CHtrtis,  2  B.  C.  C.  619,  631 ;  Doe  y.  Keen, 

7  T.  R.  386  ;  Oardner  y.  Fell,  IJ.  &  W.  22. 
(c)  Wall  y.  J^anwiek,  84  C.  D.  763. 

(/)  Morgan  y.  Jforgan,  1  Atk.  489  ;  Thomas  v,  Thomas,  2  K.  & 
J.  79. 
is)  Howard  y.  Shrewthury,  17  £q.  378. 
(A)  Newburgh  y.   BickerOaffe,  1  Yern.    295  ;  Bl&mfield  y.  Eyre, 

8  Bcty.  250  ;  Howard  y.  Shreiosbury. 

(t)  Paseoe  r.  Swan,  27  Beay.  508 ;  see  Wall  y.  Sianwitk. 

{h)  Exp,  Chracs,  1  B.  &  P.  376. 

(0  In^edsw  y.  Biehardsan,  5  L.  J.  E.  B.  0.  S.  246. 

(n)  Wyttie  y.  EUiee,  6  Ha.  505. 

(»)  PuUeney  y.  Warren,  6  Yes.  89. 

(o)  Beimet  y.  JThUekead,  2  P.  W.  644  ;  Schroder  y.  Schroder,  Ear, 
578,  591 ;  affd.  24  L.  J.  Oh.  51p. 

M  Hicks  y.  Sallitt,  3  De  O.  M.  k  O.  782  ;  Nanny  y.  Williams,  22 
B«T.  452. 

8.L.L  I 
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any  proper  expenditure  will  be  allowed  to  the  occu- 
pier (q),  and  the  person  charged  as  bailiff  is  not  liable 
for  permissive  waste  (r).  The  marriage  of  a  female 
infant,  even  before  1883  (js),  did  not  change  the 
character  of  the  occupier's  possession  as  the  infant's 
bailiff  (t) ;  nor  is  that  character  changed  when  the 
infant  attains  twenty-one  (u).  The  account  will  not  he 
limited  to  the  time  when  the  infant  attained  twenty- 
one,  if  the  action  be  brought  within  a  reasonable  time 
afterwards;  but  if  there  be  a  delay,  the  Court  lays 
hold  of  small  circumstances  to  show  that  the  account 
has  been  waived  (x) ;  and  if  more  than  six  years  have 
elapsed  since  the  infant  attained  twenty-one,  his  right 
to  an  account  will  be  barred  (y). 
Operation  of       It  has  been  doubted  whether  this  rule  would  enable 

ruleasregards         •    /•     j.   •        ii  i»      xi.  i?  •         r 

Btatates  of     ^^  mfant  m  all  cases,  for  the  purpose  of  escaping  from 

V^^^i'- *•    the  effect  of  the  Statutes  of  Limitations,  to  treat  as 

^"^       bailiff  for  him  a  stranger  who  has  entered  upon  his 

land  (z).     It  was  held  by  Sir  J.  Leach  that  the  rule 

did  not  apply  to  a  stranger  who  made  an   adverse 

entry  (a).     In  a  recent  case  in  Ireland  (5)  the  Vice- 

Chancellor  considered  that  the  rule  only  applied  where 

the  person  who  entered  was  (1)  natural  guardian  of  the 

infant,  or  (2)  so  connected  with  him  by  relationship  or 

otherwise  as  to  have  imposed  on  him  the   duty  to 

protect,  or  at  any  rate  not  to  prejudice  the   infant's 

rights,  or  (3)  when  he  took  possessioa  vitli  knowledge 

y^'^vftZl^*^"     of  thQ  infant's  rights ;  and  he  suggested  that  the  jud^- 

(q)  Telly  V.  Baxmnhe,  4  Giff.  390,  following  UmUebyy.  Kirk,  C.  P. 
Coop.  254  ;  and  see  ante  p.  112  (6)  ;  post,  ch.  zxi.  s.  8. 

(r)  Brown  v.  Smith,  46  L.  J.  Ch.  866. 

{a)  Still  less  can  this  now  happen  ;  see  anU,  p.  24  (6). 

(0  Wall  r,  Stantci^k,  34  C.  D.  768. 

(m)  Ibid ;  Hobhs  v.  Wade,  36  C.  D.  658. 

{x)  Morgan  v.  Morgan,  1  Atk.  489.     But  two  years  is  not  enongb 
Schroder  v.  Schroder,  Kay,  578,  affd,  24  L.  J.  Ch.  510. 

(y)  Lockey  v.  Lockcy,  Prcc.  Ch.  518. 

(z)  Thomas  v.  Thomas,  2  K.  ft  J.  88. 

(a)  Hagley  v.  West,  3  L.  J.  Ch.  0.  S.  63. 

(ft)  Quinton  r.  Frith,  Ir.  Rep.  2  Eq.  396,  415.  ^fiu^  'hA^ni^i^LT^ 
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ment  in  Crawther  v.  Crowther  (c)  was  intended  to 
apply  to  a  case  of  simple  adverse  possession ;  but  in 
Wall  v.  Stanwick  it  was  said  bj  Kekewich,  J.,  that  it 
is  presumed  that  the  person  in  possession  is  the  infant's 
bailiff  wherever  circumstances  require  it,  that  is,  wher- 
ever it  is  proper  to  make  a  man  accountable  for  the 
rents  and  profits  of  an  infant's  estate,  and  he  cannot 
be  shown  to  have  been  in  possession  in  some  other 
character  (d). 

Where  the  infant  can  treat  the  person  in  possession 
as  his  bailiff,  time  does  not  begin  to  run  against  him 
tiU  he  attains  twenty-one,  and  his  title  is  not  barred 
till  the  expiration  of  twelve  years  from  that  date ;  in 
cases  in  which  the  doctrine  cannot  be  applied,  the  title 
may  be  barred  six  years  after  the  infant  has  attained 
twenty-one  (c). 

Entry  by  an  heir-at-law  relates  back  to  the  time  Entry  of  heir 
when  his  title  accrued,  so  that  he  may  bring  an  action  to  accraer  of 
for  a  trespass  committed  before  his  entry  (/).  ^^^^ 

Trover  for  goods  belonging  to  an  infant  should  be  Trover,  &c 
brought  in  his  name,  not  that  of  his  father  (g).    An 
infant  may  bring  an  action  for  money  had  and  received, 
against  an  attorney  who  has  recovered  damages  on  his 
behalf  Qi);  he  may  bring  an  action  for  wages  (t). 


Section  3. — Protection  after  Twenty-one. 

The  protection  afforded  by  law  to  infants,  in  disabling 
them  from  executing  binding  instruments,  is  extended 
by  Courts  of  Equity  in  many  cases  after  they  have 

(c)  23  Bear.  305,  not  followed  in  Howard  y.  ShreiPabury,  17  Eq.  378. 

(d)  Wall  y.  Stanwiek,  84  C.  D.  p.  766. 

{e)  See  Thomas  v.  Thomas,  2  K.  &  J.  88,  85  ;  and  amU  p.  59. 
(  f)  BameU  v.  Guilford,  11  Excli.  19. 
{g)  Hunier  ▼.  Westbrook,  2  C.  &  P.  578. 
(A)  ColUns  Y.  Brook,  5  U.  &  N.  700. 
(0  AnU,  pp.  45,  98. 
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Volantary 
settlements. 


Undue 
influence. 


attained  twenty-one,  until  tbeyhave  all  the  infonnation 
which  might  have  been  acquired  in  adult  years  {h), 

A  person  who  has  just  attained  twenty-one  may 
make  a  voluntary  settlement  on  himself,  but  those  who 
induce  him  to  execute  it  ''  are  bound  to  show  either 
that  the  deed  is  in  all  respects  proper,  or  if  the  deed 
contains  anything  out  of  the  way,  that  he  understood 
and  approved  of  it"  (Z).  It  cannot  stand  unless  it 
represent  the  deliberate  and  unbiased  intention  of  the 
settlor,  formed  after  full  information :  such  a  deed  is 
accordingly  by  no  means  easy  to  support,  if  the  settlor 
afterwards  wish  to  get  rid  of  it  (m). 

These  considerations  apply  with  greater  force  where 
the  deed  is  not  intended  to  be  solely  for  the  infant's 
benefit,  but  confei*s  advantages  on  others.  Thus  a 
mining  lease  was  set  aside,  made  eleven  months  after 
the  infant  attained  twenty-one,  not  being  on  the  best 
terms,  and  not  being  shown  to  have  been  fully  under- 
stood and  intended  by  her  (?i). 

We  may  here  refer  to  the  cases  of  unconscionable 
rgams.  jj^^gains  with  expectant  heirs  or  young  men  of  fortune. 
In  the  earlier  cases  the  equity  to  relief  was  grounded 
on  the  fact  that  the  plaintiff's  interest  was  a  reversion 
or  expectancy,  or  that  the  bargain  was  a  fraud  on  the 
person  from  whom  the  fortune  was  expected  (o).  In 
more  recent  cases,  however,  to  quote  the  language  of 
Lord  Selborne,  L.  C, '' whatever  weight  there  maybe  in 
in  any  such  collateral  considerations,  they  could  hardly 
prevail,  if  they  did  not  connect  themselves  with  an 
equity  more  strictly  and  directly  personal  to  the  plaintiff* 


Unconscion- 


(k)  Walker  v.  Sj/monds,  3  Sw.  69. 

(/)  Phillips  V.  Mullings,  7  Cli.  244,  247. 

(m)  EveriU  v.  Everitt,  10  £q.  405  ;  Pridcaux  r,  LonddaU,  1  De  G. 
J.  k  S.  483.  As  to  the  less  strict  rule  in  cases  of  family  arrangementSy 
seejtogl,  p.  185. 

(n)  Grosvenor  y,  SJierraU,  28  Bear.  659 ;  and  see  Say  t.  Banoickp 
1  v.  &  B.  195.  As  to  gifts  to  parents,  see  past,  ch.  z.  a,  2  ;  to 
guardians  or  others  in  a  fiiluc-'ary  position,  pas*,  eh.  xxriii.  s.  $• 

(o)  See  past,  ch.  x.  s.  4. 
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in  each  particular  case.  But  the  real  truth  is,  that  the 
CErdinaiy  effect  of  all  the  circumstances  by  which  these 
considerations  are  introduced,  is  to  deliver  over  the 
prodigal  helpless  into  the  hands  of  those  interested  Id 
taking  an  advantage  of  his  weakness ;  and  we  so  arrive 
in  every  such  case  at  the  substance  of  the  conditions, 
which  throw  the  burden  of  justifying  the  righteousness 
of  the  baigain  upon  the  party  who  claims  the  benefit  of 
it "  (p).  Though  the  youth  and  inexperience  of  the 
victim  is  not  an  essential  element  in  the  case,  it  is  an 
important  one,  as  showing  that  '*  the  parties  meet 
under  such  circumstances  as  in  the  particular  transac- 
tion to  give  the  stronger  party  dominion  over  the 
weaker  "  {q),  and  accordingly  in  many  of  the  cases  the 
plaintiff  has  been  a  young  man  who  has  only  just 
attained  twenty-one  {r).  Mere  inadequacy  of  price 
wiD,  at  any  rate  in  such  a  case,  entitle  an  expectant  . 
heir  to  apply  to  the  Coui*t  to  set  aside  the  sale  of  a 
reversion,  and  the  onus  of  proving  the  transaction  fair^ 
And  the  price  sufficient,  is  on  the  purchaser  (a). 

The  strength  of  these  considerations  is  increased  if 
the  plaintiff  is  under  the  influence,  however  acquired, 
of  the  other  party,  and  "  no  influence  can  be  more 
direct,  more  inteUigible,  or  more  to  be  guarded  against 
than  that  of  a  person  who  gets  hold  of  a  young  man  of 
fortune,  and  takes  upon  himself  to  supply  him  with 
means,  pandering  to  his  gross  extravagance  during  his 
minority,  and  extorting  from  him,  or  at  least  obtaining 
from  himi  for  every  advance  that  he  has  made,  a  promise 
that  the  moment  he  comes  of  age  it  shall  all  be  ratified 
80  as  to  make  the  securities  good  "  (t). 

ip)  AyUsfard  v.  Morris,  8  Ch.  484,  492. 

iq)  Jhid,  p.  491. 

(r)  liOler  r.  Cook,  10  £q.  641  ;  Tyler  ▼.  Yates,  6  GIl  «65  ;  Oro/t 
F.  Graham^2J)9Q.  J.  &  S.  155;  IFyaU  ▼.  Cook,  10  W.K.  502;  CBorkc 
r.  Bolingbroke,  2  App.  Caa.  814  ;  Jievill  v.  Snellmg,  15  C.  D.  679. 

(«)  O^Rorke  v,  Bolingbroke, 

(0  Per  Lord  Cianworth,  Smith  v.  Kay,  7  H.  L.  C.  750,  771. 
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The  right  to  their  custody  carried  with  it  the  right  to 
determine    all  questions  as   to  their  education    and 
religious  training  (g). 
As  against  the     This  right  of  the  father,  except  as  limited  by  statute, 
mother.  whether  he  keep  the  children  under  his  own  control,  or 

place  them  with  a  third  person  (h),  is  an  absolute  one 
even  against  the  mother  (i),  though  the  child  be  an 
infant  at  the  breast  (k). 

The  Court  cannot  control  the  father's  common-law 

right,  except  as  authorized  by  statute,  or  on  the  grounds 

hereafter  discussed  {I) ;  nor  had  it  even  jurisdiction  to 

let  the  mother  have  access  to  the  child  (m). 

Agreement  to      If  the  father  agrees  to  let  the  mother  have  access,  he 

let  the  mother  jj^jg  \)qqxi  held  bound  to  do  SO,  even  at  law  (n), 

have  access.  ,  ^    ■'  , 

Delegation  ^^^  father's  right  to  the  control  and  custody  of  his 

children,  being  good  against  the  mother,  is  of  course 
good  against  third  parties,  and  they  have  no  right  to 
interfere  (o).  "  He  may  delegate  part  of  his  parental 
authority  during  his  life  to  the  tutor  or  schoolmaster 
of  his  child  ;  who  is  then  in  loco  parentis,  and  has  such 
a  portion  of  the  power  of  the  parent  committed  to  his 


of  parental 
control. 


2ie  ffakeuHll,  12  C.  B.  223  ;  B,  v.  OreenJUll,  4  A.  &  E.  621 ;  Itc  Jiace, 
Bjtg,  T.  Clark^  7  £1.  &  Bl.  186 ;  see  the  remarks  of  Patteson,  J.,  p.  199  ; 
K  V.  HwDCSy  3  El.  &  El.  332  ;  CarUidg'i  v.  CarUidgc,  2  Sw.  k  Tr.  567. 

ig)  Agar-EllU  v.  Laacellea,  10  C.  D.  49  ;  and  see  post,  p.  130. 

{h)  Exp.  McClellan,  1  Dowl.  81. 

(i)  Esep,  Skinner^  9  Moore,  278 ;  Es^,  Olover,  4  Dowl.  291 ;  Re  Thomas^ 
22  L.  J.  Ch-  1076. 

(k)  E,  Y.  De  ManneviUe,  5  East,  221 ;  Exp,  Young,  26  L.  T.  92  ;  and 
the  case  quoted  in  Sirangeways  v.  ItoHnaoti,  4  Tann.  506,  where  a  father 
took*  possession  hy  force  and  fraud  of  his  child,  who  was  under  seren, 
and  was  gouig  to  take  it  to  the  West  Indies.  On  &  habeas  corpus  takien 
out  hj  the  mother,  Lord  Kenyon  held  that  he  had  no  jurisdiction  to 
interfere.     See  also  the  remarks  of  Turner,  V-C,  ReHaUiday,  17  Jur.  56. 

{l)  De  Manneville  y.  De  ManneviUe,  10  Yes.  52,  62 ;  Ball  v.  Ball, 
2  Sim.  85,  Smith  ▼.  Smitli,  OoUlini  v.  Gallini  there  quoted,  and 
CorseUis  v.  Corsellis,  1  Dru.  k,  War.  235. 

(m)  BtUI  Y.  Ball;  see,  however,  Jackson  t.  Eanlcy,  reported  as 
Anon*  Jac  264  ;  bat  in  that  case  the  Court  was  acting  on  recognized 
grounds  for  interference. 

(n)  Exp,  LyUan,  quoted  5  East,  222. 

(o)  Golding  v.  CoitU,  12  Jur.  1080,  and  &  2,  post,  p.  126. 
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charge,  viz.,  that  of  constraiot  and  correction,  as  may 
be  necessary  to  answer  the  purposes  for  which  he  is 
employed  "  (p). 

From  the  extent  of  the  father's  rights,  it  almost  Domicil. 
necessarily  follows  that  children  acquire  by  birth  their 
father's  domicil,  and  they  cannot  change  it  by  any  acts 
of  their  own  during  infancy  (y).  The  law  relating  to 
an  infant's  domicil  is  fully  discussed  by  Mr.  Dicey  in  his 
text-book  on  that  subject  (r).  After  formulating  the 
general  rule  that  "the  domicil  of  every  dependent 
person  is  the  same  as,  and  changes  (if  at  all)  with,  the 
domicil  of  the  person  on  whom  he  is,  as  regards  his 
domicil,  legally  dependent,"  he  thus  states  the  rules  as 
to  infants,  subject  to  certain  exceptions  mentioned 
below : — 

(1)  The  domicil  of  a  legitimate  or  legitimated  infant  Rules 
is,  during  the  lifetime  of  his  father,  the  same  as,  and  y^^  ^p.  Dicey. 
cl^ang^  with,  thfi  dnminil  of  his  fatJaer(g).  ^c'^^Sr::^^  &^^S^' 
I        (2)  The  domicil  of  an  illegitimate  infant  or  of  an/^^/^  ^  ^s^-z^' 
•    infant  whose  father  is  dead,  is,  during  the  lifetime  of  /Z  Cl^Z^J/r^p^ 
the  infant's  mother,  the  same  as,  and  changes  with,  the  ^^ 
domicil  of  the  mother  (Q. 

(3)  The  domicil  of  an  infant,  without  living  parents, 
or  of  an  illegitimate  infant  without  a  living  mother, 


(p)  Stephens'  Black.  9th  ed.,  iL  296 ;  2ie  Suitor,  2  F.  ft  F.  267; 
Fiizfferald  t.  Nartkeote,  4  ibid.  656.  As  to  the  father's  power  to 
chastise  a  child,  see  1  Hawk.  P.  C.  180. 

{q)  SomanermUe  v.  SomnverviUe,  5  Ves.  750,  787 ;  Foi^bes  v.  Forbes, 
Kay,  341, 358 ;  Jopp  ▼.  Wood  4  De  G.  J.  ft  S.  616.  See  also  Dolphin  v. 
JMnns,  29  L.  J.  P.  ft  M.  11 ;  Ydverton  v.  Ydv&rUyii,  ibid.  84 ;  Re 
DeUy,  25  Bear.  456,  cases  of  married  women  ;  and  UrqtiJiart  v. 
BtUUrfidd,  87  C.  D.  357. 

(r)  Dicey  on  Domicil,  Pt  I.,  ch.  1,  ii.,  B. 

(?)  SomertfUU  v.  Somerville ;  Hharpe  v.  Crispin^  L.  R.  1  P.  ft  D. 
011,  617  ;  Forbes  ▼.  Forbes;  Stoty,  Conf.  Laws,  s.  46. 

(i)  Polinger  r.  Wightman,  3  Mer.  67;  in  America,  Bblyoke  y. 
HoakvM,  5  Pick.  20 ;  ScImoI  JHrectors  y.  James,  2  Watts  ft  Saigent, 
i^67 ;  Ryail  y.  Kennedy,  40  N.  Y.  (Sop.  Qojxtl)  847,  861 ;  and  in 
Scotland,  AnutU  y.  Qroom,  1846,  9  D.  142. 
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determined 
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possibly  is  the  same  as,  and  changes  with,  the  domicil 
of  his  guardian  (?)  (u). 
Exceptions.  The  exceptions  to  these  rules  are  (1)  that  an  infant's 
domicil  is  not  changed  by  the  marriage  of  his  mother  (a;)» 
and  (2)  that  the  change  of  au  infant's  home  by  a  mother 
or  guardian  does  not,  if  made  with  a  fraudulent  purpose 
[e.g.,  to  affect  the  distribution  of  his  estate,  in  case  of 
his  death),  change  his  domicil  (^). 

The  stcvlua  of  an  infant  {z)  must  be  determined  by 
the  law  of  his  domicil ;  if  legitimate  there,  he  must  be 
considered  so  here  (a) ;  but  to  make  out  his  title  to 
real  estate  in  this  country,  he  must  not  only  show 
that  he  has  the  statua  of  eldest  legitimate  son  of  his 
father,  but  that  he  is  ''  heir "  according  to  the  Ux  loci 
rei  aitoB  (6). 

There  are  two  principal  Marriage  Acts  now  in  force, 
the  provisions  of  which  it  is  not  intended  to  discuss, 
except  in  so  far  as  they  bear  upon  the  rights  of  infeints. 
By  the  first  of  these  (c),  before  a  marriage  can  be 
celebrated,  the  banns  must  be  published^  or  a  licence 
obtained  from  the  proper  ecclesiastical  authority.    By 


Control  by  a 
parent  over 
his  child's 
marriage. 


(u)  Sharpe  v.  Crispin,  L.  R.  1  P.  ft  D.  611.  The  learned  author 
goes  on  to  say,  that  it  will  probably  be  held  (in  accordance  with  the 
rule  on  the  Continent),  tliat  a  gnardian  cannot  change  the  domicil  of 
his  ward,  and  almost  certainly  that  he  cannot  do  this,  unless  the  ward*s 
residence  is,  as  a  matter  of  fact,  that  of  the  guardian,  citing  a  diUmn^ 
of  Wickens,  V.-C,  in  Dougku  y.  Douglas,  12  £q.  p.  625.  See  also 
Story,  Conf.  Laws,  ss.  505,  506,  n.  1. 
•^ ^ "  ^^d^ST^ (*^  ^®  "^  America,  RyaXL  v.  Kemiedu,  4  N.  Y.  (Sup.  Court}  847.  A 
^  woman,  of  course,  acquires  her  husband's  domicil ;  Dicey,  ke. 

iy)  See  Potinger  v.  JVigUinan,  8  Mer.  67 ;  but  it  is  stated  that  this 
exception  is  open  to  doubt. 

(s)  Tins  includes  the  capacity  of  a  wife  to  bind  herself  by  marriage- 
contract,  Cooper  T.  Cooper,  13  App.  Cas.  88. 

(a)  SkoUowe  v.  Voung,  11  £q.  474  ;  Goodman  y.  Oood^nan,  8  Oiff. 
648 ;  JRe  Goodman's  Trusts,  17  C.  D.  266 ;  Andros  v.  Andros^ 
24  ib.  687. 

(6)  BirtwhisUe  y.  VardUl,  7  CL  ft  Fin.  895  ;  Munro  y.  Munro^ 
7  ib.  842,  and  see  i20  D<m*s  BstaU,  4  Drew.  194  ;  and  Atkiiwn  y. 
Andmo:i,  21  C.  D.  100. 

(c)  4  Geo.  IV.  c.  76. 
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s.  8  of  the  Act,  if  the  parents  or  guardians  whose  4  Geo.  iv. 
consent  is  required,  or  one  of  them,  at  the  time  of  the 
publication  of  the  banns,  publicly  express  dissent,  such 
publication  is  void.  By  s.  14,  before  a  licence  can  be 
obtained,  if  either  of  the  parties,  not  being  a  widower 
or  a  widow,  is  under  the  age  of  twenty-one,  one  of  the 
parties  must  swear  that  the  proper  consent  has  been 
obtained.  By  a  16  the  consent  ((2)  required  is  that  Consent  oi 
of  the  father,  if  living,  or,  if  he  be  dead,  that  of  the  requlrwl. 
lawfully-appointed  guardians,  or  one  of  them  ;  if  there 
be  no  such  guardians,  then  that  of  the  mother,  if  un- 
married, if  not,  the  guardians  of  the  peraon  appointed 
by  the  Court,  or  one  of  them.  And  such  consent  is 
required  for  the  marriage,  unless  there  be  no  person 
who  can  consent.  Though  this  consent  is  required,  a 
marriage  without  it  is  a  valid  one  (6) ;  but  if  a  person 
procures  a  marriage  by  a  false  oath  or  fraud,  where  one 
of  the  parties  is  an  infant,  he  may  be  made  to  forfeit 
all  the  property  accruing  from  the  marriage  (/)•  After 
a  lapse  of  time  the  consent  will  be  presumed  to  have 
been  given,  unless  it  be  disproved  (gr). 

By  s.  17  it  is  provided,  that  if  the  father  be  7io?i 
compos,  or  the  guardians  or  mother  be  non  compos,  or 
beyond  seas,  or  shall  unreasonably  refuse  to  consent  to 
the  marriage,  either  of  the  parties  may  apply  by  petition 
to  the  Court,  and  the  Court  may  proceed  upon  such 
petition  in  a  summary  way,  and  if  the  proposed  marriage 
appears  to  be  proper,  may  judicially  declare  it  to  be  so ; 
and  such  judicial  declaration  is  to  be  as  effectual  as  a 
consent  by  the  proper  persons. 


(<i)  The  consent  need  not  bo  formal,  Smiih  v.  iTt/Mn,  1  Pliill.  297  ; 
HodgkvMon  v.  Wilku,  1  Hagg.  Cons.  265 ;  and  may  be  retracted  before 
the  marriage,  HodgHnton  v.  JVilkie;  Yonge  y.  Purst,  26  L.  J.  Ch.  117, 
852 :  but  retractation  must  be  clear,  (ibid, ),  and  must  be  reasonable ;  see 
Strange  v.  SynUh,  Amb.  263. 

(e)  JL  V.  Birmingham,  8  B.  &  C.  29  ;  JB.  v.  Clarhy  2  Cox  C.  C.  183. 

(/)  Ss.  23  &  24,  pod,  ch.  xiz. 

\g)  Harrison  ▼.  Southampton,  22  U  J.  Ch.  N.  S.  722. 
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The  father*8 
consent  must 
be  honestly 
given. 


It  will  be  noticed  that  the  only  case  ia  which  a 
father's  consent  can  be  supplied  by  the  Court  of 
Chancery  is  when  he  is  non  compos;  the  other  con- 
tingencies are  applicable  only  to  guardians  or  mothers  (&)• 
Where  a  father  beyond  seas  consented,  and  then  died 
before  the  marriage,  the  infaut  was  allowed  to  marry 
without  any  reference  to  the  master  (i).  If  the  consent 
of  the  Court  be  obtained  under  this  section  on  the  faith 
of  a  proposal  by  the  intended  husband,  the  father  being 
non  compos,  the  settlement  proposed  to  be  made  cannot 
be  evaded  by  marrying  by  banns  or  otherwise  without  a 
licence  {k). 

By  the  second  Marriage  Act  {I),  amended  by  various 
subsequent  statutes  (m),  two  new  modes  of  celebrating 
a  marriage  are  sanctioned,  viz.,  by  the  registrar's  cer- 
tificate, either  with  or  without  licence.  By  s.  10  of  the 
principal  Act,  if  the  marriage  is  by  certificate  with 
licence,  the  same  consent  is  required  as  would  have 
been  required  to  a  marriage  by  licence  before  the  Act ; 
and  whether  the  marriage  be  with  or  without  licence^ 
every  person  whose  consent  is  required  to  a  marriage 
with  licence  may  forbid  the  issue  of  the  registrar's 
certificate. 

In  some  cases,  as  we  have  seen,  the  father's  consent 
to  a  child's  marriage  is  required  ;  and  in  all  cases  the 
parental  position  and  influence  make  his  consent  a 
matter  of  importance  to  a  child.  The  Courts  of  Equity 
have  therefore  for  a  long  time  held  that  such  consent 
must  be  honestly  given,  and  if  the  parent  or  guardian 
stipulate  for  any  private  advantage  from  the  marriage 
such  an  agreement  shall  be  void,  and  any  security  given 


{h)  Exp.  J,  a,  8  My.  &  Cr.  471. 
(t)  Exp.  EHbif,  12  L.  J.  N.  S.  Cli.  43(J. 
(k)  Cook  V.  Fryer,  1  Ha.  498. 
(/)  6  &  7  W.  IV.  c.  85. 

(m)  7  W.  IV.  &  1  Vict.  c.  22 ;  3  &  4  Vict  c  72 ;  19  &  20  Vict, 
c.  119  ;  28  Vict.  c.  18. 
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to  effect  it  shall  be  set  aside  (n)  ;  or  (which  is  the  same 
thing)  if  the  consent  is  only  given  on  having  an  under- 
hand agreement  by  the  child  or  one  of  the  parties  to 
the  marriage  to  give  back  what  the  father  apparently 
gives^  such  an  agreement  is  a  fraud  upon  tbe  settle- 
ment^ and  will  be  set  aside  (o) ;  and  such  an  agreement 
may  be  set  aside  by  one  who  is  a  party  to  the  fraud,  for 
it  is  against  public  policy  to  allow  it  to  stand  (p),  unless 
setting  it  aside  would  be  a  fraud  on  an  innocent 
party  (j). 

As  grandfathers  and  grandmothers  are  bound  by  law  Father  may 
to  maintain  their  legitimate  grandchildren  (r),all  persons  nollltj. 
have  an  interest  in  procming  a  de  facto  manuage  of  their 
children  to  be  declared  a  nullity,  and  can  sustain  a  suit 
for  that  purpose  (s) ;  but  after  the  death  of  a  father 
who  has  brought  such  a  suit,  before  decree,  his  executor 
cannot  revive  it,  because  the  liability  is  merely  per- 
sonal (t).    It  was  formerly  held  (u)   that  the  mother 
could  not  revive  it,  as  she  had  no  interest  when  it  com- 
menced ;  but  now  that  she  is  liable,  to  the  extent  of  her 
separate  estate  (x),  to  maintain  her  grandchildren,  it  is 
submitted  that  she  can  now  do  so  (y).   In  a  suit  for  nullity 
instituted  by  the  father  of  an  infant,  it  must  appear 
upon  the  face  of  the  petition,  whether  he  has  instituted 
it  in  his  own  name,  or  as  the  infant's  guardian  (z). 


(«)  LanUee  t.  ffmnman,  2  Yern.  499 ;  Xeat  t.  Allen,  2  Yern.  588  ; 
MimiUan  v.  Mohun^  2  Yern.  652. 

(o)  Morrison  v.  Arbuthnot,  1  B.  C.  C.  548,  n.  ;  Turton  t.  Benson, 
1  P.  W.  496;  Peyton  v.  Bladtoell,  1  Yem.  240  ;  BedTnan  y.  Bedman, 
1  Tern.  348 ;  Gfale  v.  Lindo,  1  Yem.  475 ;  Scott  y.  ScoU,  1  Cox,  366  ; 
JPahner  ▼.  Neave,  11  Yea.  165  ;  and  see  Cooper  ▼.  Cooper,  5  Ch.  203. 

ip)  Bedman  r.  Bedman;  Neville  y.  JVilkinson,  1  B.  C.  C.  543. 

iq)  Bobertar.  Boberts,  8  P.  W.  66. 

(y)  Betpost,  p.  171. 

(•)  Sherwood  t.  Bay,  1  Moo.  P.  C.  853. 

(0  Bevan  v.  MeMahan,  2  Sw.  k  T.  58. 

(«)  Ibid. 

(x)  Soopott,  p.  172. 

(y)  See  lUo  Browse  y.  Spurway,  24  W.  R.  850. 

(s)  WdU  Y.  CoUam,  8  Sw.  &  T.  364. 
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Marriage 
brocage 
contxacta 
void. 


Power  to 

appoint 

guardian. 


By  a  somewhat  wider  application  of  the  same  prin- 
ciple, all  contracts  or  agreements  to  pay  a  reward  to  a 
person  who  promotes  a  marriage,  usually  known  as 
marriage  brocage  contracts,  are  void  (a),  and  cannot  be 
made  good  by  confirmation  (6). 

By  12  Car.  II.  a  24,  s.  8,  where  any  person  has  any 
child  under  twenty-one  years  old  and  unmarried  at  the 
time  of  his  death,  the  father  of  such  child,  whether 
born  at  his  decease  or  in  ventre  sa  mh^,  or  whether 
such  father  be  within  twenty-one  or  of  full  age,  may  by 
deed  executed  or  by  last  will  in  writing  executed  in 
the  presence  of  two  witnesses,  dispose  of  the  custody 
and  tuition  of  such  children  until  they  attain  twenty- 
one  years,  which  disposition  shall  be  good  against 
all  persons  claiming  the  custody  or  tuition  of  such 
children,  as  guardian  in  socage  or  otherwise.  By  the 
Wills  Act  (c)  the  power  of  making  a  will  is  taken  from 
infants,  and  an  infant  therefore  can  now  only  appoint 
guardians  for  his  children  by  deed.  The  rights  duties 
and  powers  of  testamentary  guardians  will  be  discussed 
hereafter  {d). 


Section  2. — Rights  oftJie  Mother  after  the 

Father's  Death, 

Rights  of  We  have  seen  (e)  that  the  father  s  right  at  common 

the  mother     Jaw  to  the  Control  and  custody  of  his  children  is  an 
tcfltamentarj  absolute  one  as  against  the   mother.    The  cases  in 

or  other 
guardians. 

(a)  Ifall  V.  Potter,  8  Lev.  411  ;  Stribblehill  r.  BrtU^  2  Veru.  445 ; 
Ooldsmith  v,  Brunning,  1  Eq.  Cas.  Ab.  S9,subn(m.  Smith  v.  Brunmeti^ 
2  Vem.  892  ;  Drury  v.  Hook^  1  Vem,  412 ;  WUliammm,  v.  QOum^ 
2  Sch.  &  Let  857. 

(&)  Cole  Y.  Oihson^  1  Yes.  sen.  508. 

(c)  1  Vict.  c.  26  8.  7. 

((f)  Post,  ch.  xi.  8.  4. 

\e)  JnU,  p.  120. 
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which  the  Court  is  enabled  to  interfere  with  that  right, 
either  under  its  original  jurisdiction  or  by  statute,  will 
be  discussed  hereafter :  we  have  therefore  only  to  con- 
sider the  mother's  rights  after  the  death  of  the  father. 
These  have    been  materially  increased  by  a  recent 

\  statute  (/).  Under  the  old  law,  if  the  father  appointed 
testamentary  guardians,  the  mother  had  no  right  to 

i  interfere  vrith  them  (g).  In  a  well-known  case  (A), 
Lord  Cottenham  thus  stated  the  law :  "  When  this  case 
was  before  me  in  the  autumn,  I  had  considerable  reason 
to  believe  that  there  was  much  misapprehension  in  the 
mind  of  the  mother  as  to  her  rights  as  mother,  and  I 
thought  it  necessaiy  to  explain  that  in  point  of  law  she 
had  no  right  to  control  the  power  of  the  testamentary 
guardian.  It  is  proper  that  mothers  of  children  thus 
circumstanced  should  know  that  they  have  no  right,  as 
such,  to  interfere  with  testamentary  guardians "  (i) ; 
and  the  case  was  the  same  if  the  guardians  were 
appointed  by  the  Court  (j).  But  by  the  2nd  section  of 
the  recent  Act,  it  is  provided  that  on  the  death  of  the 
father  of  an  infant,  and,  in  case  the  father  was  dead  on 


(/)  The  GoazdiaiiBliip  of  Infants  Act,  18S6  (49  &  50  Vict.  ^27).  Ajb 
to  the  procedure  under  the  Act,  see  the  Rules  of  Dec.  1887.  Section  9 
confers  a  ooncurrent  jurisdiction  on  the  County  Court  of  the  district  in 
which  an  J  respondent  to  any  application  under  the  Act  resides. 

(g)  Formerly,  if  no  testamentary  guardian  was  appointed  by  the 
(ather,  the  mother  was  regarded  by  Courts  of  I>k[uil7  as  guardian  by 
nature  and  nurture,  Mendea  ▼.  Mefides,  3  Atk.  619,  624 ;  Baa>ch  v. 
Oarvan,  I'Yea  sen.  157.  We  have  seen  {ante,  p.  119),  that  the  term 
guardian  by  nature  was  not  used  in  its  strict  and  technical  sense,  but 
the  mother  Is  guardian  by  nurture,  and  has  a  right  to  the  care  and 
custody  of  her  children  within  the  age  of  nurture,  and  the  care  of  their 
education,  VUlartal  v.  Mellish,  2  6w.  533  ;  Mdlisk  y.  Da  Costa, 
2  Atk.  14  ;  at  law  as  well  as  in  equity,  R,  y.  Clarke,  7  £.  &  B.  186  ; 
Be  Moore,  11  Ir.  Com.  L.  1 ;  iZe  Matthews,  12  Ir.  Com.  L.  283. 

(k)  Talbot  y.  Shrew^mry,  4  My.  &  Cr.  672,  683. 

(£)  Reynolds  y.  Teynham,  9  Ad.  40,  4  B.  P.  C.  802. 

Ij)  See  IFaine  y.  Waine,  H.  B.  1  Aug.  1839,  Chamb.  Infants, 
p.  36,  where  a  mother,  having  been  allowed  to  have  her  children 
during  the  holidays,  refused  to  let  them  rotarn  to  school,  and  it  was 
held  a  gross  contempt ;  AmoU  v.  BUssiaU,  4  Sim.  887. 


c- 
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GtiATtlianship  the  25th  of  June,  1886,  then  from  that  date,  the  mother 
Act  "188?       ^^^  ^^  *^®  guardian  (*),  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any 
guardian  appointed  by  the  father.    When  no  guardian 
has  been  appointed  by  the  father,  or  if  the  guardians 
or  guardian  appointed  by  him  be  dead,  or  refiiae  to  act, 
the  Court  may,  if  it  shall  think  fit,  from  time  to  time 
appoint  a  guardian  or  guardians  to  act  jointly  with  the 
mother  (I).    And  s.  4  gives  every  guardian  in  England 
and  Ireland  under  the  Act  the  same  powers  over  the 
estate  and  person  of  the  infant  as  those  of  guardians 
appointed  under  12  Car.  II.  c.  24,  and  the  correspond- 
ing Irish  Statute  (14  and  15  Car.  II.  c.  19)  or  other- 
wise (m). 
WheiT  mother     As  the  Statute  12  Car.  II.  c.  24,  did  not  extend  the 
guanSan?*"*^   power  of  appointing  testamentary  guardians  to   the 
mother,  before   the  recent  Act(n)  any  such  appoint- 
ment by  her  was  void  (0),  though  it  was  sometimes  of 
practical  use  (p).    But  by  &  3  (1)  of  the  Act  of  1886, 
the  mother  may  by  deed  or  will  (q)  appoint  any  person 
or  persons  to  be  guardian  or  guardians  of  her  infant 
children  after  the  death  of  herself  and  the  father  (if 
such  infant  be  then  unmarried) ;  and  where  guardians 
are  appointed  by  both  parents,  they  are  to  act  jointly. 
By  8.  3   (2)   she  may  in  like  manner  proyiaionally 
nominate  some  fit  person  or  persons  to  act  as  guardian 
y^  cc/-/i.^us:3  fL^  or  guardi8ms_ft£tfir_her  death  jointly  with  _the_fetther, 
^•^a'^^'^    -^    and  the  Court,  after  her  death,  if  satisfied  that  he  is 

(At)  She  has  no  greater  powers  as  regards  the  children's  religions 
edacation  than  those  of  any  other  guardian ;  Be  Seanlan,  40  C.  D.  200. 

{l)  In  JU  Seanlan,  two  Protestant  guardians  were  thus  appointed  to 
act  with  the  Roman  GathoUc  mother,  and  the  children  were  directed 
to  he  brought  up  as  Protestants. 

(m)  See  Se  Scanlar^ 

(n)  The  Guardianship  of  Infants  Att,  1886. 

(0)  FUlareal  ▼.  Mdlish,  2  Sw.  538 ;  JBaep.  Edward»,  8  Atk.  519 ; 
Hunt  y.  Hunt,  2  Con.  &  L.  878. 

{p)  Se  Kaye,  1  Ch.  887. 

\q)  But  not  by  will  whilst  an  infant ;  1  Vict  e.  26,  s.  7. 


^^     ^4  IC€    fi    tft. 
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for  any  reason  unfitted  to  be  the  sole  guardian,  may 

confirm  the  appointment,  or  make  such,  other  oi'der  in  ^f-fKnilkJ^i^tyTj! 

respect  of  the  guardianship  asJlLahalLihink  fit.     By  'i^^^/^  ^'^.^ 

SL  3  (3)  if  guardians  are  unable  to  agree  upon  a  question 

affecting  an  infant's  welfare  any  of  them  mpvy  apply  to 

the  Court  for  its  direction  {f).    The  powers  of  all  such 

guardians   are   defined  by  s.  4  (s).    The   Court  may 

remove  them,  under  s.  6,  in  its  discretion,  on  being 

satisfied  that  it  is  for  the  infant's  welfare  (Q. 

The  mother,  after  being  appointed  guardian,  was  Mother  super- 
removeable  for  misconduct,  e.gr.,  trying  to  bring  about  xnisoonduct. 
an  improper  marriage  with  her  child,  a  ward  of  court  (u), 
or  if  she  was  an  unfit  person  (a;),  or  if  her  moral  cha- 
racter was  veiy  bad  (i/),  or  if  she  refused  to  obey  the 
directions  of  the  Court  of  Chancery  as  to  the  education  ^ 

of  her  children  [z)  \  and  it  is  presumed  that  any  reason 
sufficient  for  the  inteiference  of  the  Court  with  the 
exercise  of  his  powers  by  a  testamentary  guardian  (a) 
will  be  sufficient  in  the  case  of  the  mother,  acting  as 
guardian  by  virtue  of  the  Act  of  1886  (6). 

It  may  now  be  regarded  as  a  settled  rule  that,  except  The  chUd  is 
under  special  circumstances,  the  child  must  be  brought  ^p  j^  ^^^ 
up  in  the  father's  religion  (c),  even  though  he  has  died  father's 

religion, 

(r)  See  tlie  Rales  of  Dec.  1S87,  made  under  this  Act. 
(#)  AnJU^  p.  128. 

(0  Under  this  section,  the  mother,  resident  in  England,  was,  with 
her  consent,  removed,  and  a  paternal  uncle  substituted ;  iZe  Lemoiis, 

(m)  Bowch  y.  Oarvan,  1  Ves.  sen.  168.  ^  ^  3.js  ./L  ulf^^^^t 

{x)  Heyruham  r.  Meynsham,  1  Cox,  179  ;  see  Be  BeaaiU,  11  C.  D.  "^^^f^ 

508.  •  / 

(y)  Ba  Moore^  11  Ir.  Com.  L.  1. 

(z)  Be  Newbery,  1  Eq.  431  ;  1  Ch.  268. 

(a)  Bee  pod,  ch.  zxrii. 

(6)  See  8.  4,  supra ;  and  Be  Seanlan,  40  C.  D.  200.  For  the 
farmer  practice  of  the  Court  when  a  mother  married  again,  see  pasi, 
ch.  zi.  a.  7. 

(c)  Talbot  V.  Shrefwdfury,  4  My.  k  Cr.  672 ;  Be  NoHh,  11  Jar.  7 ;  afld. 
8  L.  T.  309  ;  Eunt  v.  Hunt,  2  Con.  and  L.  873  ;  Be  Bace,  3  Jur.  N.  S. 
389,  n.  ;  WiUy  r.  Marshal^  1  Y.  &  C.  C.  C.  68  ;  AutHn  v.  Austin, 
31  Bear.  257  ;  Be  Newbery;  ffawksunnih  y.  Ifaioknoorth,  6  Ch.  689.  2ii>«^wk  cjil^^l^ 

8.L.r.  K 
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inuestate,  and  left  do  directions  as  to  the  religion  in 
which  he  woald  wish  the  child  to  be  educated  (d). 
And  at  any  rate,  against  the  father's  special  directions, 
the  Court  would  be  very  reluctant  to  interfere  on 
account  of  mere  pecuniary  benefit  to  the  child.  "If 
the  Court  were  ever  to  exercise  that  discretion,  it  would 
be  very  difficult  to  say  what  was  to  be  the  extent  of 
pecuniaiy  benefit  which  should  require  the  Court's 
interference — what  was  to  be  the  price  of  the  child's 
faith.  It  would  be  fraught  with  extreme  danger "  (c). 
The  same  reasoning  would  seem  to  apply  if  the  father 
leave  no  directions,  for  his  right  is  to  have  his  children 
brought  up  in  his  own  religion  (/). 
Father  cannot  This  right  the  father  cannot  release,  ''nor  can  he 
to°^avechii-  ^^^^  himself  conclusively  by  contract  to  exercise,  in 
dren  brought  all  events,  in  a  particular  way,  rights  which  the  law 
religion.  ^^  gives  him  for  the  benefit  of  his  children  and  not  for 
his  own ''  (g).  Consequently,  an  agreement  by  the 
husband  with  his  wife  (even  though  it  is  made  before 
marriage,  and  the  marriage  but  for  such  agreement 
would  not  have  taken  place),  that  the  children,  or 
some  of  them,  shall  be  brought  up  in  a  religion 
different  from  their  father's  is  not  legally  binding  (h), 
but  such  an  agreement  may  be  of  practical  weight  after 
the  father's  death  (^). 

It  is  too  late  now  for  any  power  short  of  the  Legis- 


Tcmark  on 
the  rule. 


{d)  lU  North;  Austin  v.  Atutin ;  Hatdkswcrih  y.  nawksu)orik\  aM 
also  Skinner  ▼.  Ordc^  L.  R.  4  P.  C.  60 ;  Seton,  74S,  751. 

(«)  Talbot  Y.  ShretDsbury,  4  My.  &  Cr.  p.  6SB. 

(/)  In  a  case  where  infants,  interested  in  real  estate  in  England, 
whose  father  was  dead,  were  living  with  the  mother  out  of  the  jarisdic- 
tion,  she  being  one  of  three  testamentaiy  goardians,  an  orier  was 
made,  at  the  instance  of  the  other  goardians,  decUring  that  they  ought 
to  be  edncated  in  their  father*s  religion,  which  was  not  that  of  the 
mother ;  Ee  Montagu,  28  C.  D.  82. 

{g)  Andrews  y.  Salt,  8  Ch.  p.  636. 

{h)  JU  Browne,  2  Ir.  Ch.  R.  161  ;  /&!  Afeades,  Ir.  B.  5  Eq.  »8; 
Andretos  v.  Salt,  8  Ch.  622  ;  Agar-Ellie  v.  Laacellee.  10  Ch.  D.  49 ; 
jyAUony,  D'AUon,  4  P.  D.  87.   %.^A/m^  ^/aUirj 

(i)  Post,  p.  134. 
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lature  to  alter  a  nile  which,  as  we  have  seen,  a  long 
line  of  cases  has  settled,  and  which  has  been  fully 
recognized  in  the  Poor  Law  Acts  (k),  that  a  child  must 
be  educated  in  the  religion  of  its  deceased  father  ;  nor 
is  the  rule  affected  by  the  Guardianship  of  Infants 
Act^  1886  (I),  or  by  the  Poor  Law  Act,  1889  (m).  If 
both  parents  are  dead,  such  a  rule  may  be  a  fitting  one, 
but  it  seems  a  strange  extension  of  the  father's  rights 
when  he  is  in  his  grave,  to  allow  even  his  expressed 
wishes  in  such  a  case,  and  still  more  his  merely  pre- 
sumed wishes,  to  override  the  rights  of  the  living 
parent  The  result  in  many  cases,  to  quote  the  forcible 
remarks  of  Wickens,  V.-O.  (n),  is  "  to  create  a  barrier 
between  a  widowed  mother  and  her  only  child,  to  annul 
the  mother's  influence  over  her  daughter  on  the  most 
important  of  all  subjects,  with  the  almost  inevitable 
effect  of  weakening  it  on  all  others;  to  introduce  a 
disturbing  element  into  a  union  which  ought  to  be  <a8 
close,  as  warm,  and  as  absolute  as  any  known  to  man ; 
and  lastly,  to  inflict  severe  pain  on  both  mother  and 
chad." 

Although  a  mother  is  bound  to  bring  up  her  children  Mother  not 
in  their  father's  religion,  it  does  not  necessarily  follow  caSodj^  °^ 
that  they  are  to  be  removed  from  her  custody,  if  she  is  becaiwe  of 
of  a  different  faith.     In  spite  of  some  of  the   older  religion, 
cases  (o),  when  the  penal  laws  against  the  Catholics 
were  in  force,  this  may  now  be  regarded  as  settled  (^>). 

In  certain  special  cases  the  father  by  his  conduct  ?'*^t®''*  ^^^ 

^  "^  loetbj  waiver. 

(ir)  See  4  fc  5  Vict  c.  76,  a.  19  ;  25  &  26  Vict.  c.  43,  8.  9  ;  29  &  30 
Tvct  e.  lis,  fl.  14 ;  81  fc  82  Vict  c.  122,  ss.  16-28. 

(Q  Re  Seanlan,  40  C.  D.  200. 

{m)Seepoat,  p.  173. 

(»)  L.  R.  6  Ch.  p.  540,  n. 

(o)  See  e.g,  Bdioardsr.  Wise,  Barn.  139  ;  Stork  y.  Stork,  8  P.  W.  50 

\p)  Pare  y.  Petre,  7  Yes.  403 ;  CorbeU  r.  TutUnham,  1  Ba.  &  B. 
59,  where  an  answer  stating  that  the  mother  had  married  a  Dissenter 
WIS  allowed  to  be  excepted  to  as  scandalous ;  Be  North,  8  U  T.  809  ; 
Ba  Browne,  2  Ir.   Ch.  R.  151 ;  AuU:n  v.  Auatin,  34  Beay.  257  ; 

4  De  G.  J.  k  S.  7. 

K  2 
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before  his  death  has  been  held  to  have  waived  his  right 
that  the  children  after  his  death  shall  be  brought  up  in 
his  religion.     No  definite  rule  can  be  given  as  to  what 
conduct  will  amount  to  a  waiver  on  his  part:  it  is  a 
question  of  fact^  and  will  vary  according  to  the  infinite 
diversity  of  facts.  The  cases,  however,  will  give  a  general 
idea  of  the   kind   of  conduct  that  will  constitute   & 
waiver.     Thus  in  Hill  v.  Hill  (q),  the  father,  a  Roman 
Catholic,  died  leaving  two  daughters,  aged  respectively 
seven  and  two  years,  whom  he  directed  to  be  brought 
up  as  Boman  Catholics,  and  appointed  a  Mr.  Pi'octor,  a 
Boman  Catholic,  and  his  (the  testator's)  wife,  a  Protes- 
tant, to  be  their  guardians.    There  had  been  some 
discussion  previous  to  the  marriage  as  to  an  agreement 
that  the  boys  of  the  family  should  be  brought  up  as 
Roman   Catholics,   and   the  girls  as   Protestants,  but 
Wood,  V.-C,  held  that  there  was  no  proof  that  any- 
actual  agreement  had  been  come  to.     The  eldest  child 
was  privately  baptized   by  a  Catholic  priest  in  the 
mother's  absence,  but  was  rebaptized  in  a  Protestant 
chapel  in  the  testator's  presence.    The  child  was  never 
taken  to  any  Roman  Catholic  place  of  worship,  nor  did 
the  father  in  any  way  exercise  any  control  over  the 
religious  instruction  of  the  child,  and  when  she  was  six 
had  a  Protestant  governess  for  her.    The  second  child 
was  baptized  openly  in  the  Church  of  England.     The 
Court  held  that  the  father's  right  was  waived  by  his 
conduct  (r).     In  Re  O'Malleya  (a)  the  father  was  a 
Roman  Catholic  and  the  mother  a  Protestant.     The 
children  were  baptized  as  Roman  Catholics,  but  the 
father  allowed  the  mother  to  bring  them  up  as  Protest 
tants.     He  died  when  the  eldest  child  was  eleven  years 

iq)  81  L.  J.  Ch.  505. 
,  {r)  See  also  the  similar  cases,  He  GameCt,  20  W.  R.  222  ;  He  Clarke, 

'^77  ^Xl'^LZlJ  ^  ^^  ^-  ^*  ^^^'  ^^^®™  ^^®  ^^^^  ^**  *^®  influenced  by  the  consideration 
»•«  4wu>w..  is^  u^^^^  that  it  would  be  for  the  infant's  benefit  to  be  brought  up  with  his 
^l^^A^C^U^isier  in  the  mother's  faith  ;  and  He  IVahh,  18  L.  R.  Ir.  289. 
,i^//:  if -t/^  ^^    is)  8  If.  Ch.  R.  172  ;  sec  also  He  Grimes,  11 1*.  465. 
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old,  and  the  mother  had  the  custody  of  them  for  a  year, 
when  she  died.  There  was  contradictory  evidence  as  to 
a  declaration  made  by  the  father  on  his  death-bed,  that 
he  wished  the  children  to  be  brought  up  as  Boman 
Catholics.  They  were  ordered  to  be  left  with  the 
maternal  aunt  and  brought  up  as  Protestants.  So  in 
a  very  similar  case  (t)  the  father  was  a  Boman  Catholic, 
though  apparently  little  more  than  a  nominal  one.  The 
children  had  been  baptized  as  Boman  Catholics,  but 
brought  up  by  the  mother  as  Protestants ;  and  she  had 
been  appointed  by  her  husband  guardian.  The  ages  of 
the  children  were  eleven  and  ten.  They  were  ordered 
to  be  brought  up  as  Protestants. 

In  Be  Meades  (u)  an  ante-nuptial  engagement  had 
been  made  that  the  daughters  should  be  brought  up  as 
Roman  Catholics  ;  the  father  was  a  Protestant,  and  the 
mother  a  Boman  Catholic.  The  two  daughters  were 
baptized  as  Boman  Catholics,  and  brought  up  in  that 
faiUi  till  the  mother's  death,  when  they  were  aged 
respectively  seven  and  six;  their  instruction  in  that 
religion  was  continued  till  they  attained  ten  and  nine 
respectively,  and  then  the  father  teok  them  to  live 
with  them,  and  for  nine  months  educated  them  as 
Protestants.  The  Lord  Chancellor  of  Ireland  refused 
to  interfere  with  the  father's  right  te  educate  them  as 
Protestants.  It  is  to  be  observed,  however,  in  that  case 
that  the  father  was  living,  and  it  would  require  much 
stronger  circumstances  to  justify  the  Court's  interference 
during  the  father's  life  than  if  he  were  dead  {x).  In 
the  recent  case  of  Andrews  v.  Salt  (y)  the  father  was  a 
Roman  Catholic  and  the  mother  a  Protestant,  and 
there  had  been  a  verbal  agreement  before  marriage 
that  the  girls  should  be  brought  up  as  Protestants  and 


CO  i?<  KelUrs,  5  Ir.  Ch.  R.  828. 

<w)  Ir.  B.  5Kq.  98. 

<jb)  Pod,  ch.  viiL  a.  1 ;  Agar-EllU  v.  LascdUSt  10  G.  D.  49. 

Cy)  8  Ch.  622. 
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the  boys  as  Catholics.  The  father  allowed  the  child  in 
question,  a  girl,  to  be  baptized  as  a  Protestant,  though 
he  apparently  disapproved  of  it.  He  died  when  the 
child  was  nine  months  old,  leaving  no  property  to 
support  his  children.  The  guardian,  who  was  directed 
to  bring  up  the  children  as  Roman  Catholics,  allowed 
the  girl  to  remain  with  the  mother  and  her  family,  and 
to  be  brought  up  by  them  as  a  Protestant,  till  she  was 
nine.  He  then  claimed  the  custody  of  her,  and  long 
discussions  took  place  for  two  years,  during  which  she 
continued  with  the  mother.  The  Lords  Justices, 
though  of  the  opinion  that  the  child  had  not  so  far 
imbibed  the  distinctive  doctrines  of  the  Church  of 
England  that  it  would  be  cruel  or  dangerous  on  that 
ground  only  to  have  her  educated  as  a  Soman  Catholic, 
held  the  father's  right  had  been  in  fact  waived  by  his 
conduct  and  that  of  the  guardian.  So  where  an 
Englishwoman,  the  mother  of  illegitimate  children, 
agi'eed  with  the  father,  a  Mohammedan  to  whom, 
though  he  was  already  married,  she  was  married  in 
England  according  to  the  Mohammedan  ritual,  that 
they  should  live  separate,  and  the  children  should 
reside  with  him,  and  be  brought  up  in  his  religion,  it 
was  held  after  his  death,  four  years  afterwards,  that 
they  ought  to  be  left  in  the  custody  of  guardians 
appointed  by  him,  she  having  no  absolute  right  to 
their  custody,  and  that  being  most  for  their  benefit  {z). 
Effect  of  Though,  as  we  have  seen,  an  agreement  that  any  of 

fSJ^r^tcThave  *^®  children  of  the  marriage  shall  be  brought  up  in  a 
chUdren         religion  diflFerent  from  that  of  the  father  is  not  legally 
in  different     binding,  yet  "  if,  after  the  death  of  the  father,  circum- 
rcl'gion.         stances  happen  which  in  the  opinion  of  the  Court  make 
it  for  the  benefit  of  the  child  to  be  educated  in  the 
religion  of  the  mother,  and  the  question  arises  whether 
the  father  had  so  acted  that  he  ought  to  be  held  in 
this  Court  to  have  waived  or  abandoned  his  right  to 

■ 

(z)  Re  mice,  54  L.  T.  286. 
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Iiave  bia  child  educated  ia  his  own  religion,  the  fact 
that  the  father  before  marriage  promised  the  mother 
that  girls,  the  issue  of  the  mamage,  should  be  educated 
in  her  religion,  is  a  circumstance  to  which  in  our 
opinion  weight  and  perhaps  great  weight  ought  to  be 
attached  "  (a). 

Although  the  father  may  not  by  his  conduct  have  Change  not 
waived  his  right  to  have  his  child  brought  up  in  his  S^^roug 
own  religion,  yet  if  the  child  be  in  fact  trained  for  some  to  chUd. 
time  in  a  different  one,  so  that  it  would  be  dangerous  ^^^^^i. 
and  cruel  to  it  to  enforce  a  change,  no  change  will  be 
made ;  and  the  judge  may,  if  he  think  fit,  have  an 
interview  with  the  child  to  ascertain  whether  the  fact 
is   so  (b).    The  last  cited  was  a  strong  case,  for  the 
Court  had  ordered  the  child  to  be  brought  up  as  a 
Roman  Catholic,  and  the  guardian,  a  Protestant,  in 
contempt  of  the  order,  took  her  to  the  Continent  and 
brought  her  up  as  a  Protestant  till  the  age  of  fifteen. 
The  Lord  Chancellor  of  Ireland,  after  an  interview  with 
the  child,  refused  to  make  any  change. 

It  is  obvious  that  a  rule  of  this  kind  is  open  to  great  Remark 
abuse,  as  it  may  lead  "  widowed  mothers,  in  breach  of  exception. 
their  duty  and  to  the  great  injury  of  their  children,  to 
introduce  them  prematurely  into  an  atmosphere  of 
theological  controversy,  than  which  nothing  can  be 
more  injurious  to  the  mind  and  heart  of  a  child,  and 
this  it  will  be  observed  for  the  purpose  of  convincing 
them  that  their  dead  father  had  wrong  views"  (c). 
Accordingly  the  Court  will  be  reluctant  to  follow 
Stourton  v.  StouHon,  unless  "the  impressions  produced 
on  a  child's  mind  are  considered  to  be  so  great  and  so 
permanent  as  to  induce  the  Court  to  fear  lest  any 
attempt  at  altering  them  would  do  more  harm  than 

(a)  AndraosY.  SaU,  8  Ch.  p.  687.  fi-j^/U**^*^/ tl^  ^t  •iv/l<*^  j/Qo^^jj 
(5)  SUmrUm  y.  ^vwrUm^  8  De  G.  H.  &  G.  760,  where  the  infant  was 

aiiw  and  ^  half ;  ITitty  t.  Mdrskallj  1  Y.  &  0.  C.  C.  68  ;  lU  BrowM, 

8  It.  Ch.  R.  172. 

(e)  Fer  Wickona,  V.-C,  6  Ch.  540,  n. 


136 


ILL£G1T1MAT£  INFANT  CHILDBEN. 


Mcaniog  of 
phrase  "  cdi:. 
catetl." 


good — ^would  end  in  unsettling  the  child's  religious 
faith  altogether,  and  so  produce  a  fatal  result  in  that 
respect "  (d).  The  views  of  a  child  of  eight  would  be 
disregarded  (e).  In  Re  Newbery  the  child  had  been 
educated  till  nine  years  old  as  a  member  of  the  Church 
of  England.  The  mother  then  joined  the  sect  of  the 
Plymouth  Brethren,  and  educated  the  child  in  those 
tenets  till  the  age  of  fifteen.  The  Court  oixlered  the 
child  to  be  brought  up  in  the  Church  of  England,  in 
disregard  of  her  wishes. 

As  to  the  inteipretation  to  be  put  upon  the  phrases 
"educated  as  a  Protestant/'  "educated  abroad/'  in  a 
proviso  in  a  will,  see  daverUig  v.  Ellison  (/). 


Section  3. — lUegitimate  Children. 

In  the  eye  of  the  law  an  illegitimate  child  is  filivs 
nuUius,  and  consequently  has  no  legal  guardians,  not 
even  the  mother  or  the  putative  father  (g).  Though 
the  mother  has  no  legal  right  to  the  possession  of  the 
child,  yet  if  it  be  within  the  age  of  nurture,  and  the 
putative  father  take  it  out  of  the  mother's  possession 
by  force  or  fraud,  even  a  Court  of  law  on  habeas 
K«^.*^j^»w^.  7 y*^-- corpiLS  directed  it  to  be  delivered  to  the  mother  (A) ; 


Ko  legal 
^  guardian. 

7/f*.  /r/^    /U*iL  fdt^ 


{d)  Ptr  James,  L.  J.,  Eawksvcwih  y.  ffawkaiootih,  6  Cfa.  p.  542 ; 
nor  will  the  infant  be  examined  by  tbe  Court  when  the  qnestiou  arises 
during  the  father's  lifetime,  his  rights  being  higher  than  those  of  a 
guardian ;  Agat'Ellis  y.  LaseeUes,  10  C.  D.  49  ;  though  this  was  done 
in  Ireland,  Jle  Meades^  Ir.  R.  5  £q.  98  ;  ^  Grimes,  11  ib,  465.  1^A^s^^tfc/tf^ 

{e)  Havoksworih  v.  Jlawkstcorih,  See  also  Andrews  v.  Stdt,  8  Ch. 
622  ;  Davies  y.  Daviea,  10  W.  R.  245  ;  Hunt  v.  Hunt,  2  Con.  &  L 
S78 ;  Be  Newbery,  1  £q.  431  ;  1  Ch.  263. 

(/)  8  De  G.  M.  k,  G.  663. 

(^)  J2.  y.  FeUon,  1  Const.  478. 

(h)  R.  T.  Soper,  5  T.  R.  278  ;  iZ.  r.  MoseUy,  6  East,  224  n.  ;  J2L  y. 
Ho]^iu^  7  East,  579  ;  and  see  iSe  Dareys,  11  Ir.  0.  L.  298. 
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and  the  Court  will  prefer  the  mother  to  the  father  (i) ;  Mother  prc- 
but  there  is  no  case  deciding  that,  if  the  father  had  the  father.  ^ 
custody  fairly,  the  Court  would  deprive  him  of  it  (i). 
While  the  child  is  within  the  age  of  nurture  it  seems 
doubtful  whether  the  father  has  any  right  to  take  it 
from  the  custody  of  any  one  with  whom  it  may  be  (Z). 
But  in  a  very  recent  case  (m)  it  was  held  that  the 
mother  has  a  natural  right  to  its  custody,  which  will  be 
regarded  by  the  Court ;  and,  after  her  death,  the  putative 
father  will  be  preferred  to  her  relatives  (n). 

It  is  sometimes  a  matter  of  doubt,  whether  a  child  Legitimacy 
bom  in  wedlock  is  legitimate  or  not  (o).     In  one  case  a  decided  in 
flusband   was  allowed    to  obtain  a  decree   in  a  suit,  fictlUous  suit, 
nominally  to  administer  a  fund  settled  by  him  on  the 
children  of  the  marriage,  but  in  reality  to    obtain  a 
declaration  that  the  youngest  child  was  illegitimate  (p). 
This  case  has  been  disapproved  of,  and  at  any  rate  such 
a  suit  could  only  be  maintained  by  a  parent  {q\ 

By  the  Legitimacy  Declaration  Act  (21  &  22  Vict.  Legitimacy 
c  93),  any  natural-born  subject  of  the  Queen,  or  any  ^ct.*^*^*^" 
person  whose  right  to  be  deemed  a  natural-bom  subject 
depends  wholly  or  in  part  on  his  legitimacy  or  on  the 
validity  of  a  marriage,  being  domiciled  in  England  or 
Ireland,  or  claiming  any  real  or  personal  estate  situate 


(0  Ea^.  Knee,  1  B.  &  P.  K.  R.  148,  where  an  infant  child  which 
had  been  placed  with  a  third  person,  with  the  consent  of  both  parents, 
and  then  lemoved  by  the  father,  was  ordered  to  be  delivered  to  the 
mother,  though  the  fiither  was  anxious  to  have  the  child,  and  was 
better  able  to  maintain  it 

(it)  iZ.  T.  Moteley,  5  East,  224  n. 

(/)  See  the  question  discussed  Strangewaye  y.  Robinson,  4  Taun. 
498  ;  Pope  t.  Sale,  7  Bing.  477 ;  Bownes  v.  Marth,  10  Q.  6.  787. 

(m)  R.  y.  NoA,  10  Q.  B.  D.  454,  where  the  child  was  about  seven 
jears  old.  The  cases  of  Re  Lloyd,  3  Man.  &  Gr.  547,  and  Re  White, 
10  lb  T.  849,  cannot  now  be  regarded  as  good  law. 

(n)  Re  Kerr,  12  L.  R.  Ir.  642. 

(o)  See  Bwnaby  y.  BaiUie,  42  C.  D.  282,  and  the  casos  there  cited. 

(p)  Gumey  y.  Oumey,  1  H.  &  M.  413. 

(q)  Cooke  y.  Cooke,  11  Jur.  N.  S.  583 ;  and  see  Re  Chaplin,  36 
L.  J.  P.  &  M.  90.  ' 
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Practice 
under  the 
Act,  when 
petitioner 
an  infant. 


in  England,  may  apply  by  petition  to  the  Probate 
Division  of  the  Court,  praying  the  Court  for  a  decree 
declaring  that  the  petitioner  is  the  legitimate  child  of 
his  parents,  and  that  the  marriage  of  his  father  and 
mother  or  of  bis  grandfather  and  grandmother  was  a 
valid  marriage,  or  for  a  decree  declaring  either  of  the 
matters  aforesaid ;  and  any  such  subject  or  person, 
being  so  domiciled  or  claiming  as  aforesaid,  may  in  like 
manner  apply  to  the  Court  for  a  decree  declaring  that 
his  marriage  was  or  is  a  valid  marriage,  and  the  Court 
has  jurisdiction  to  hear  and  determine  such  application 
and  to  make  such  decree  declaratory  of  the  legitimacy 
or  illegitimacy  of  such  person,  or  of  the  validity  or  in- 
validity of  such  marriage,  as  to  the  Court  may  seem 
just ;  and  such  decree,  except  as  hereinafter  mentioned, 
is  binding  to  all  intents  and  purposes  on  Her  Majesty 
and  on  all  persons  whomsoever. 

The  Court  may  require  persons  to  be  cited  (q),  and 
the  rights  of  persons  who  have  not  been  cited  are 
saved  (r). 

The  object  of  the  Act  is  to  enable  an  infant  to  obtain 
a  declaration  of  legitimacy,  not  to  enable  others  to 
prove  him  to  be  illegitimate  (s) ;  the  Court  will  there- 
fore direct  a  reference,  whether  the  proceedings  are  for 
the  infant's  benefit,  and  if  the  object  be  to  prove  him 
to  be  illegitimate,  will  not  allow  them  (t).  The  Court 
has  no  jurisdiction  under  the  Act  to  decide  upon  a  claim 
to  any  title  of  honour,  as  a  baronetcy  (u). 

The  petition  must  be  by  guardian  (05),  who  must  not 
have  any  interest  in  the  infant  being  declared  ille- 
gitimate (y). 


(q)  S.  7  ;  see  as  to  the  practice  in  this  particular,  Mansel  v.  AUomey- 
General^  4  P.  D.  282  ;  Brinkley  v.  Attaniey-Qeneral,  14  ib,  83. 
(r)  S.  8. 

(a)  Be  Chaplin,  L.  R.  1  P.  &  D.  828. 
(0  -Be  Chaplin,  36  L.  J.  P.  &  M.  90. 
(tt)  Frederick  y.  AUomey-General,  L.  R.  3  P.  &  D.  190. 
(x)  Upton  V.  Upton,  6  Jur.  N.  S.  404. 
ly)  Be  Chaplin,  36  L.  J.  P.  &  M.  90. 
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Section  4. — How  a  Fathers  Rights  over  his  Children 

are  Enforced, 

(1)  At  Law,  before  the  Judicature  Acts. 

The  father's  right  to  the  custody  of  his  children  might 
be  directly  enforced  in  two  ways,  by  the  writ  of  habeas 
corpus,  and  by  application  to  the  Court  of  Chancery. 
It  was  possible  also  to  proceed  by  the  writ  de  homine 
replegicM/ndo,  which  is  addressed  to  the  sheriff,  and 
orders  bim  to  replevy  a  man  out  of  custody  in  the 
same  way  that  chattels  taken  in  distress  may  be  reple* 
vied ;  but  this  method  of  procedure  has  long  ago  fallen 
into  disuse. 

The  writ  of  habeas  corpus  is  a  writ  issuing  out  of  Bight  to 
the  High  Court  of  Justice,  and  is  directed  to  any  person  forced^y^' 
who  detains  another  in  custody,  ordering  him  to  pro-  hahetucorpvs, 
duce  the  body  of  such  person,  with  the  day  and  cause  /^^l%^tfj!^^^ 
of  his  caption  and  detention.    It  may  be  taken  out  by 
the  father,  or  the  person  to  whom  the  father,  if  abroad, 
has  given  the  custody  (z), 

A  Court  of  Common  Law  could  only  have  regard 
to  the  l^al  right  of  the  father;  it  had  (except  in 
extreme  cases)  no  discretionary  power  to  control  the 
father  in  the  exercise  of  his  rights,  such  as  the  Court  of 
Chancery  representing  the  sovereign  possessed. 

Accordingly  on  habeas  co^yus,  a  child  which  had  not 
arrived  at  years  of  discretion  was  necessarily  delivered 
up  to  the  proper  custody,  i.e.,  the  father,  if  living,  or 
other  guardian  (a) ;  and  the  father  might  sue  out  this 
writ  without  making  any  previous  demand  for  posses- 
sion of  the  child  (6).  The  child  was  ordered  to  be 
delivered  to  the  father,  though  of  bad  character  (c),  or 


(z)  S4  Suitor,  2  Fost.  &  F.  267. 

(a)  R,  y.  Oreenhill,  4  A.  &  E.  624 ;  Exp,  Bakemtt,  12  C.  B.  223 ; 
JL  Y.  Clarke,  7  E.  &  B.  186 ;  2Ug.  v.  ffaices,  3  E.  &  E.  332.  /^    '^•^  T^^-J^i  •  e^^f 
(6)  Exp.  fViUe,  18  C.  B.  680.  /^  i  ''^         /T.^  7^^ 

(e)  ^.  Skinrlcr,  9  Moore,  278.  ^J  ^  3>'J^  9^'  '^  ^^^ 
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though  there  were  circumstances  which  would  have 
induced  the  Court  of  Chancery  to  hold  that  he  had 
waived  his  right  to  the  custody  (d). 

In  lie  Preston  (e)  a  habeas  coiyus  was  refused  to  the 
legal  guardian,  who  was  in  that  case  the  mother, 
apparently  on  the  ground  that  she  had  waived  her  right 
by  acquiescing  in  his  being  under  other  custody ;  but 
the  true  ground  of  the  decision  was  that  the  mother, 
being  in  India,  made  the  application  by  power  of 
attorney,  so  that  the  infant  could  not  be  delivered  to 
her(/> 
Exception  in  Courts  of  Law  had^  however,  a  discretion  to  refuse  to 
i^orolSrT*  deliver  an  infant  to  the  father,  if  they  thought  he  would 


t^J'f^^^'c, .  a-buse  that  right  to  the  injury  of  the  child  (g).     "  There 

e/^    i^v*-  ^^      is  an  admitted  qualification  of  the  right  of  the  father 

'5// jj^^**^  /^j  ^    ^^  guardian  if  he  be  grossly  immoral,  or  if  he  wishes  to 

j^ty^j^ui  ^-J  ^  ^/^    have  the  child  for  any  unlawful  purpose "  (A).    This 

^^7  discretion  was  exercised  in  several  of  the  older  cases, 

though  the  impeifect  nature  of  the  reports  does  not 
bring  out  the  true  reason  of  the  decision  very  clearly  (i). 
But  the  immorality  must  be  very  gi'oss ;  drunkenness, 
and  profligacy  was  not  sufficient  (A;) ;  nor  these  com- 
bined with  destitution  (Q  ;  nor  the  fact  that  the  father 
was  living  in  adultery,  if  he  did  not  bring  the  child  into 


{d)  K  y.  Ulcij,  5  A.  &  £.  441 ;  R,  v.  SmiOi^  22  L.  J.  Q.  B.  116  ; 
Ba  Andrewtj  L.  R.  8  Q.  B.  158,  and  the  case  cited  by  counsel  in 
Slrangeways  v.  Robinson^  4  Taunt.  506,  ante,  p.  120  (it).  But  see  now 
JU  GoldaworOty,  2  Q.  B.  D.  75. 

(e)  5  Dowl.  k  L.  233,  more  fully  re^Miied  sith  natn,  Exp*  Tanplrr^ 
2  Bail.  Ct.  R.  169. 

(/)  See  Lord  Campbell's  remarks,  S,  y.  Clarke,  7  E.  &  B.  p.  199. 

Ig)  K,  V.  Jk  MannecilU,  5  East,  221. 

(h)  Per  Lord  Campbell,  Reg,  y.  Clark^  7  £.  &  B.  p.  198. 

(f )  Reg,  V.  JohfUKm,  1  Stra.  579,  explained  by  Lord  Mansfield,  /S.  y. 
Dclaval,  8  Burr.  1486.  To  this  ground  must  probably  be  referred  the 
decisions  Rn  Blisset,  Lofft.  748,  R,  y.  Vobbyn,  4  A.  fcE.644,  and  R,  y. 
Wilsoti,  4  A.  &  E.  645.  See  also  Erp.  Bailey,  6  Dowl.  311,  where  the 
father  was  a  felon  at  the  hulks. 

{k)  Re  Preston,  11  Jur.  1089. 
\l)  Re  Pulbrooke,  11  Jur.  185. 


ENFORCING  TATHER'S  RIGHTS.  1*1 

contact  with  the  woman  (m).  In  Re  Moore  (n),  on  a 
habeas  coiyvs  taken  out  by  the  mother,  who  was  the 
guardian,  the  Court  was  equally  divided  as  to  whether 
she  had  forfeited  her  right  by  gross  and  deliberate 
lying ;  she  having  obtained  the  benefits  of  a  Protestant 
institution  for  her  children  by  swearing  that  she  and 
they  were  Protestants,  when  they  were  in  fact  Roman 
Catholics.  In  a  recent  case  (o)  a  mother  was  held 
to  have  forfeited  her  right  to  the  custody  of  a  child 
of  ten,  by  having  led  a  drunken  and  immoral  life,  and 
left  the  child  to  starve. 

We  have  seen  that  if  the  infant  had  not  reached  years  To  what  age 
of  discretion  it  would  be  delivered  to  the  father,  or  proper  lasta. 
legal  guardian,  without  examination,  but  "if  the  child  S'<^   (^o^^jc^ 
be  able  to  exercise  a  choice,  the  Court  leaves  him  to  j^u  ^JA^f^^^^'^^^^ 
elect  where  he  will  go"  (p).      "The  right  to  such  f^  J^2fS' 
election,  it  has  now  been  clearly  decided,  depends  on 
age  alone,  and  not  on  mental  capacity"  (9).     There  is 
no  case  in  England  expressly  determining  the  ago  at 
which  a  male  infant  acquires  such  right  of  election,  but 
it  might  be  gathered  from  R.  v.  Clarke  (r)  that  it  is 
fourteen,  at  which  time  the  age  of  nurture  ceases. 

In  Ireland  there  are  two  cases  expressly  deciding  this 
point.  In  Re  Shanahan  (9)  a  father  took  out  a  habeas 
corpus  to  recover  possession  of  his  son,  an  idiot,  who 
was  at  an  institution.  The  boy  was  proved  to  be  over 
fourteen^  but  under  sixteen,  and  the  Judges  having  had 
an  interview  with  him,  and  found  that  he  had  capacity 
to  exercise  a  choice,  refused  to  deliver  him  to  his  father 
against    his   wishes.     This  case   was  followed   in   Re 


(m>  R,  y.  Oreenhill,  4  A.  &  E.  625. 
(n)  11  Ir.  C.  L.  1. 

(o)  Re  Turner,  41  L.  S.  Q.  B,  142 ;  and  see  now  52  k  53  Yict  c.  44, 
s.  5,  cited  poat,  p.  166. 
(p)  Per  Lord  Denman,  R  v.  Ch-eenhill,  4  A.  &  £.  p.  640. 
iq)  Re  Andrem,  L.  R.  S  Q.  B.  p.  159. 
(r)  7  £.  &  B.  186. 
(»)  20  L.  T.  188. 
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Over  female 
infants  to 
sixteen. 


What  suffi- 
cient answer 
to  writ  of 
habeas  cor2)H8, 


Actions  for 
injaries  to 
child,  &c. 


Connor  (Q,  where,  after  much  discussion,  the  Court 
refused  on  a  Iiabeaa  coiyus  by  the  father  to  deliver  to 
him  a  boy  between  fourteen  and  sixteen. 

In  the  case  of  girls,  guided  partly  by  the  language 
of  4  and  5  Ph.  and  Id.  a  8  (u),  which  implies  that  the 
custody  of  girls  under  sixteen  belongs  to  their  parents, 
the  Queen's  Bench  decided  that  a  girl  under  sixteen 
has  not  the  right  of  electing  where  she  will  live  (w). 

If  the  father,  or  a  widowed  mother,  take  out  a  habeas 
carpvs  to  recover  possession  of  a  child,  it  is  not  a 
sufficient  answer  by  the  person  to  whom  the  writ  is 
addressed,  that  the  child  was  not,  at  the  time  of  issuing 
the  writ,  or  at  any  time  since,  under  his  custody  or 
control,  or  any  one  employed  by  him.  He  should  go 
on  to  state  whether  he  knows  where  the  child  is,  and 
by  whom  he  was  taken  {x) ;  nor  is  it  any  excuse,  that, 
after  wrongfully  detaining  the  child,  he  handed  it  over 
to  another  person  before  the  issue  of  the  writ  (y). 

As  a  father  is  entitled  to  the  services  of  his  children, 
many  of  the  rights  which  arise  from  the  relationship  of 
master  and  servant  arise  also  in  the  case  of  parent  and 
child.  Thus  a  father  may  bring  an  action  to  recover 
damages  for  loss  of  service  arising  from  personal  injuries 
done  to  a  child  by  assault,  battery,  negligence,  &a,  or 
by  a  child  being  enticed  away  from  home  (z),  or  in  the 
case  of  a  daughter  being  seduced,  but  there  must  be 
some  actual  loss  of  service  or  implied  service.     If  the 


(t)  16  Ir.  Com.  L.  112  ;  where  0*Brien,  J.,  dissented,  relying  on  a 
dictum  of  Patteson,  J.,  and  thought  the  father's  legal  right  to  the 
custody  of  his  children  extended  to  twenty-one. 

(tt)  Repealed  and  re-enacted  by  24  k  25  Vict,  c  100,  s.  55  ;  see  pod^ 
p.  213. 

(w)  B.  V.  Howes,  3  K  &  K  382,  followed  by  the  Probate  Court, 
Malliiison  y.  Malliiison,  L.  It  1  P.  &  D.  221. 

(x)  R.  V.  Roberta,  2  F.  &  F.  272,  and  Re  Matthews,  12  Ir.  Com.  L.  2S8, 
in  which  R,  v.  Roberts  is  more  fally  stated. 

(y)  R.  V.  Barnardo,  23  Q.  B.  D.  305 ;  R,  v.  Samardo  {Re  Gos9age\ 
6  Times  L.  R.  163. 

(z)  Evam  v.  WaUoti,  2  C.  P.  615. 
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child  be  too  young  to  render  service,  an  action  of  tbe 
kind  will  not  lie  (a)  ;  but  if  the  child  be  capable  of  per- 
forming service,  it  will  in  many  cases  be  implied  from 
the  fact  of  the  relationship  (6). 

The  father  could  formerly  maintain  no  action  if  the  Lord  Camp- 
injury  in  question  caused  the  child's  death;  and  the 
child  had  no  right  of  action  for  injuries  done  to  his 
parent.    The  law  was  amended  to  a  certain  extent  in 
both  these  points  by  Lord  Campbell's  Act  (c),  which 
enacts  that  an  action  shall  be  maintainable  notwith- 
standing the  death  of  the  party  injured  (d).     Every 
such  action  is  to  be  for  the  benefit  of  the  wife,  husband, 
parent^  and  child  of  the  person  whose  death  shall  have 
been  so  caused,  and  to  be  brought  by  and  in  the  name 
of  the  executor  or  administrator  of  the  person  deceased ; 
and  in   every  such   action   the  jury   may  give   such 
<]amage8  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death,  to  the  parties  respectively 
for  whom  and  for  whose  benefit  the  action  is  brought ; 
and  the  amount  so  recovered,  after  deducting  the  costs 
not  recovered  from   the   defendant,  is  to  be  divided 
amongst  the  before-mentioned  parties  in  such  shares 
as  the  jury  by  their  verdict  shall  find  and  direct  (e). 

An  ill^timate  child  is  not  within  the  Act  (/).    The  Illegitimate 

..,ii-  •        J  j^i'j^    children  not 

jury  are  not  entitled,  m  assessing  damages,  to  take  into  within  Act. 
account  the  feelings  of  the  survivors  as  distinct  from 
their   pecuniary  loss ;    the  damage    must  be  actual 
pecuniary  damage  (g). 


{a)  SaU  ▼.  HoOander^  4  B.  &  C.  660. 

Kh)  For  a  fnUer  account  the  reader  is  referred  to  Smith  on  Master  and 
SenraDt,  c.  8,  s.  2  ;  Addison  on  Torts,  5th  ed.  531. 

(c)  9  &  10  Vict,  c  93. 

(rf)  8.  1. 

(e)  S.  2 ;  see  Bulmer  y.  BtUmeVy  25  C.  D.  409,  where  money  paid  to 
the  ezecators  by  a  raUway  company,  no  action  haWog  been  brought, 
was  apportioned  by  the  Conrt. 

(/)  Dickinaon  v.  N,  JET.  Sail,  Co.,  33  L.  J.  Exch.  91. 

ig)  Duckworth  v.  Johnsanj  4  H.  &  K.  658.  For  a  fuller  discussion  on 
the  Act,  see  Addison  on  Torts,  5th  ed.  ch.  viii  &  4. 


144i  ENFOBCING  FA^THER'S  BIQHTS, 

(2.)  By  the  Court  of  Chancery ;    and  the  High 

Court  of  Justice. 
Judicature  As  it  IS  enacted  by  the  Judicature  Act,  1873,  s.  25  (1 0), 

'       '       that  in  questions   relating  to  the  custody  and  edu- 
cation of  infants,  the  rules  of  Equity  are  to  prevail, 
application    is  now   usually  made  to    the    Chancery 
Division  of  the  High  Court,  in  all  matters  where  such 
questions  arise,  but  the  Queen's  Bench  Division  has  a 
concuiTent  jurisdiction,  and  will  administer  the   Law 
formerly  administered  by  the  Court  of  Chancery  Qi). 
Father's  right      Under  the  practice  of  that  Court,  the  father  might 
cnforc^^m     *^^®  ^^*  *  habeas    corpus    in  Chancery  (i),  and   it 
Chancery,       might  issue  during  vacation  time  (i).     He  might  also 
obtain  an  order  for  delivery  of  an  infant  to  him  on 
petition  not  in  a  cause  (Z). 

If  there  be  an  action  pending  in  Court,  the  better 
mode  of  proceeding  is  by  petition  (m),  on  which  the 
Court  can  act  in  a  more  unfettered  way  than  in  habeas 
corpus,  or  by  summons  in  chambers  (n). 
Procedure  of       The  jurisdiction  of  the  Court  does  not  depend  on  the 
®     ^^'      possession  of  property  by  the  infant  (o) ;  but  as  the 
Court  can  scarcely  act  effectively  unless  there  is  pro- 
perty, the  general  course  is  for  the  father  to  constitute 
himself  or  some  other  person  a  trustee  of  a  small  sum 
{fi.g,^  IQttl,  consols)  for  the  infant,  and  then  to  bring  an 
action  to  make  the  infant  a  ward  of  Court  {p),  or  apply  by 
summons  for  some  one  to  act  as  guardian.    The  control 
of  the  Court  does  not  cease  at  the  age  of  fourteen  or 
sixteen,  as  is  the  case  with  a  Court  of  law ;  but  the 


{h)  Be  Goldaworthyy  2  Q.  B.  D.  75. 

(i)  He  Spenee,  2  Ph.  247. 

{k)  Crowley' 8  case,  2  Sw.  1. 

(l)  Be  Spenee, 

(m)  Lyons  v.  Blenkin,  Jac.  264  ;  Wright  v.  Naylor,  5  Mad.  77. 

(n)  Dau.   Ch.   Prac.    1113.     But  applications  an  to  guardianship 
should  be  made  in  chambers  ;  R.  S.  C,  0.  LV.,  r.  2  (12). 

(o)  Bee  post,  p.  146. 

{p)  By  so  doing,  he  does  not  abdicate  any  of  his  rights  in  favour  o 
the  Court :  Agar-Ellis  v.  LascelUs,  10  C.  D.  p.  75. 


EXFOaClNG   FATHER'S  RIGHTS.  1*5 

Court  will  exercise  its  discretion  as  to  the  custody  of 
tlie  infant.  In  Todd  v.  Lynes^q)  a  young  man  of 
seventeen  was  persuaded  by  the  defendant  to  leave 
his  father,  and  go  to  a  monastery  under  the  charge  of 
the  defendant.  The  father  made  himself  a  trustee  of 
lOOZ.  consols  for  the  infant,  and  Bled  a  bill  to  make 
him  a  ward  of  Court.  He  then  applied  for  an  order  to 
restrain  the  defendant  from  letting  the  son  take 
monastic  vows,  to  deliver  him  to  the  custodv  of  the 
father,  and  if  necessary  to  attend  the  judge  personally. 
The  order  was  made,  but  the  defendant  taking  no 
notice  of  it,  the  serjeant-at-arms  was  sent  to  fetch  the 
infant.  On  the  defendant's  appearance  he  was  repri- 
manded by  the  judge,  and  would  have  been  made  to 
pay  the  costs  if  asked  for :  and  the  judge  said  he  might 
have  been  committed  for  contempt.  The  boy  was  de- 
livered to  the  father.  In  Re  Lyons  (r)  a  Jewish  girl  of 
eighteen  was  induced  to  leave  her  parents,  and  become 
a  Christian.  She  lived  for  two  years  with  a  Christian 
lady,  the  father  not  knowing  where  she  was.  On  dis- 
covering where  she  was  he  made  himself  trustee  of  lOOL 
for  her ;  and  her  brother,  at  his  instigation,  took  out  a 
summons  to  be  appointed  to  act  as  her  guardian.  A  cross 
summons  of  a  similar  character  was  taken  out  by  the 
lady  with  whom  she  was.  The  infant  was  very  anxious 
not  to  go  back  to  her  father ;  and  medical  evidence  was 
obtained  that  to  send  her  there  might  be  dangerous  to 
her  health.  No  person  to  act  as  guardian  was  appointed ; 
the  &ther  was  restrained  from  taking  any  but  legal 
means  to  recover  possession  of  his  daughter,  and  left 
to  take  out  a  habeas  coi'pus,  the  lady  undertaking  to 
produce  the  infant  on  habeas  corpus.  This  decision 
was  affirmed  on  appeal. 

to)  Before  Malina,  V.-C,  not  reported ;  see  Times,  26  July,  1873. 
(r)  22  L.  T.  N.  S.  770. 
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CHAPTER    VIII. 

INTERFERENCE  WITH  THE  FATHER'S  COMMON  LAW 

BIGHTS. 

Section  1. — By  the  Court  of  Chancevf/  under  its 
Original  Jiiriadiction  {now  transferred  to  the 
High  Court  of  Justice). 

Origin  of  the       The  origin  of  the  jurisdiction  of  the  Court  of  Chan- 
ju  flci   ion.    ^^  ^^^^  infants  has  been  the  subject  of  much  learned 
discussion  (a).    Whatever  may  be  the  correct  historical 
view,  it  is  sufficient  practically  to  regard  the  jurisdiction 
as  springing  from  the  right  of  the  Crown,  as  parens 
patricBj  over  the  person  and  property  of  infants ;  who 
are  unable  to  take  care  of  themselves.     Why  this  juris- 
diction should  have  been  exercised  only  by  the  Court  of 
Chancery  and  not  by  the  Courts  of  Common  Law  is  a 
matter  of  uncertainty  ;  but  such  certainly  was  the  case. 
The  jurisdiction  differed  from  that  in  lunacy,  inasmuch 
as  in  the  latter  the  Chancellor  acts  under  a  special 
separate  commission  from  the  Crown,  authorizing  him 
to  take  care  of  the  property,  and  for  the  benefit  of  the 
lunatic  (6),  while  in  the  former  he  fully  represented  the 
Notdepen-     Crown  (c).     Consequently    the   jurisdiction    did    not 
8e^ion°o§^^'    depend   on  the  fact  of  the  infant's  possessing   pro- 
property,        p^rty  [d) ;  but  in  most  cases  "  the  Court  has  not  the 
means  of  acting,  except  where  it  has  property  to  act 

(a)  See  Co.  Litt  89  a,  Harg.  note ;  2  Fonbl.  on  £q.  224  ;  Spence  Eq. 
Jar.  c.  14  ;  Story  £q.  c.  85  ;  Chambers  on  Infants,  p.  1,  and  others. 

(5)  Erp.  Phillips,  19  Vos.  122. 

(c)  Dc  Manncmlle  v.  De  MannevilU,  10  Vea.  p.  63 ;  WelUsIef/  v. 
WelUsley,  2  Bli.  N.  S.  124  ;  BtUler  v.  Freeman,  Amb.  301. 

{d)  Re  Fynriy  2  De  G.  &  S.  457,  481  ;  Ee  Spence,  2  Ph.  247  ;  JTelles- 
ley  V.  Beaufort,  2  Rurs.  p.  20.  7jUJ^-  y  4r  ^  ^    *jX,U^  A  *V-.»^' 
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upojL  It  is  not,  however,  fix)in  any  wont  of  jurisdic- 
tion that  it  does  not  act,  but  from  a  want  of  meaus  to 
exercise  its  jurisdiction ;  because  the  Court  cannot  take 
on  itself  the  maintenance  of  all  the  children  in  the 
kingdom.  It  can  exercise  this  jurisdiction  usefully  and 
practically  only  where  it  has  the  means  of  doing  so : 
that  ia  to  say,  by  its  having  the  means  of  applying 
property  for  the  use  and  maintenance  of  the  infants  "  (e). 
In  Jackson  v.  Hankey  (/)  Lord  Eldon  said,  "  whenever 
the  Court  had  interfered  against  the  father  on  pecuniary 
considerations  there  had  been  solid  considerations,  not 
merely  expectations.  In  all  the  cases  which  his  Lord- 
ship remembered  there  had  been  some  immediate,  irre- 
vocable provision,  by  which  the  child  could  be  brought 
up  in  a  manner  suitable  to  its  future  property."  It 
will  be  observed  that  these  remarks  are  spoken  with 
reference  to  interference  on  pecuniary  grounda  Though 
Knight-Bruce,  V.-C,  doubted  (g)  whether  an  undertak- 
ing merely  to  maintain  the  children  was  a  sufficiently 
secure  provision  to  enable  the  Court  to  interfere  with 
the  father's  custody,  on  other  occasions  this  has  been 
held  sufficient  Qi), 

The  Court  of  Chancery  could  act  against  the  father  Hahtuueorim^ 
on  habeas  corpus,  but  in  that  case  it  had  only  the  "^      i^<5crjr. 
authority  and  powers  of  a  Court  of  law,  and  could  not 
exercise  its  peculiar  jurisdiction  as  representing  the 
Crown,  parens  patrice  (i). 

The  grounds  on  which  the  High  Court,  exercising  the  Grounds  of 
jurisdiction  (Jt)   and  following  the  practice  (0   of  the  '^^^^ 

(e)  Per  Lord  Eldon,  2  Russ.  p.  21,  and  see  the  remarks  of  the  L.  C. 
of  Ireland,  Be  Meades,  I.  K  5  £q.  98  ;  and  CiUler  y.  IFright,  W.  N. 
1890,  28. 

(/)  Cited  as  Ana)i.,  Jac.  264. 

is)  Mb  Fynn,  2  De  G.  &  S.  457. 

(A)  fVarde  v.  Warde,  2  Ph.  p.  792 ;  MyUon  v.  Holyodke^  Macph. 
Infants,  149.  * 

(0  Aium,  Jac.  254  n.  ;  Lyons  v.  BUnkin^  Jac.  p.  260. 

{k)  See  the  Judicatnre  Act,  1873,  s.  16. 

(0  IbidL,  8.  25  (10) ;  see  arUe,  p.  46  (p). 
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1.  Unfitness 
ia  character. 

Cruelty, 

immoittlity, 

&c. 


Court  of  Chancery,  will  interfere  with  the  rights  of  a 
father  to  the  custody  of  his  children  may  be  con- 
veniently considered  under  several  heads,  though  in 
most  cases  there  has  been  more  than  one  reason  for  the 
Court  to  interfere ;  the  object  of  the  interference  being 
of  course  the  benefit  of  the  children,  not  the  punish- 
ment of  the  father. 

It  has  recently  been  laid  down  that,  even  in  the  case 
of  wards  of  Court,  the  exercise  by  a  father  of  his  paternal 
authority  will  not  be  interfered  with  except  (1)  where  by 
his  gross  moral  turpitude  he  has  forfeited  his  rights ;  or 
(2)  where  he  has  by  his  conduct  abdicated  his  paternal 
authority ;  or  (3)  where  he  seeks  to  remove  the  children, 
being  wards  of  Court,  out  of  the  jurisdiction,  without 
the  consent  of  the  Court  (m). 

First,  the  father  may  be  interfered  with  on  the  ground 
of  unfitness  in  character  and  conduct. 

The  following  have  been  held  good  grounds  for  inter- 
ference :  cruelty  to  the  wife,  for  which  the  husband  had 
been  sent  to  Newgate,  combined  with  general  bad 
character  (n)  ;  constant  habits  of  drunkenness  and 
blasphemy,  poisoning  the  mind  of  the  infant  (o)  ; 
cruelty  to  the  children  (p) ;  the  fact  that  the  father 
was  a  man  of  very  irregular  habits,  and  had  been  in 
prison  for  debt  (q)  ;  open  habits  of  profligacy  and 
adultery  (r)  ;  similar  habits,  conjoined  with  the  father  s 
deliberately  teaching  the  children  to  swear  and  use  all 


(m)  Agar-EllxB  v.  Loicellei,  24  C.  D.  817. 

(«)  Exp,  Warner,  4  B.  C.  C.  101. 

(o)  Case  cited  by  Lord  Eldon,  10  Ves.  61 ;  Re  Ooldsicortky,  2  Q.  B. 
D.  75,  where  the  Qaeen*8  Bench  Division  refnsed  a  habeas  corpus  to 
the  father  on  grounds  on  which  it  considered  the  Court  of  Cliancerj 
would  hare  actively  interfered  \vith  his  lights ;  and  lie  Ethel  Brown, 
13  Q.  B.  D.  614,  where  it  was  refused  on  the  ground  that  the  mother 
nii>;ht  have  obtained  the  custody  of  the  child  ui>on  an  application  under 
S6  Vict,  c  12,  8.  1,  as  to  which  aeepost,  p.  156. 

(p)  Whitfield  V.  ffales,  12  Yes.  492. 

iq)  Be  Funn,  2  De  G.  &  S.  467.  «u  /Ui— /U*/^^^  A^V«-.^*>  i^^^^ 

(r)   irarde  v.  JFarde,  2  Ph.  786. 
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kinds  of  low  language  (a) ;  the  fact  that  the  father  was 
a  man  of  dissipated  and  worthless  character,  and  had 
married  a  servant  (t) ;  if  the  father  must  be  taken  to 
have  been  guilty  of  an  unnatural  crime  (u) ;  or  has 
criminally  assaulted  his  daughter  (x). 

The  following  have  been  held  insufficient  grounds  for  what  grounds 
interference :  occasional  acts  of  what  a  third  person  i^'^ffi^ient. 
night  think  to  be  cruelty,  if  such  cruelty  is  reaUy  little 
more  than  harshness  {y) ;  or  the  fact  that  the  father  is 
a  man  of  passionate  temper,  and  has  occasionally  given 
way  to  acts  of  severity  (z) ;  or  that  his  conduct  is  such 
that  his  wife  cannot  happily  live  with  him,  if  it  be  not 
such  as  to  corrupt  the  morals  of  the  children  (a) ;  or 
that  some  time  ago  he  was  living  a  life  of  idleness, 
profligacy,  and  drunkenness  (&) ;  or  his  living  in  adultery 
after  a  judicial  separation  from  his  wife,  where  he  was 
careful  not  to  bring  the  children  into  any  contact  with 
the  woman  (c)  ;  nor  is  mere  incontinence  or  intemper- 
ance sufficient  (d). 

Though  there  is  no  case  in  which  the  father  has  been  Religious 
deprived  of  the  custody  of  his  children  purely  on  the  ^^^^^^^  ^2^..^ 
ground  of  his  religious  principles,  yet  if  the  father's      ^^/  y<rj^.cs- 
principles  manifest  themselves  in  conduct  which  the 
law  looks  upon  as  vicious  and  immoral,  and  he  is  likely 
to  bring  up  his  children  in  the  same  principles,  the 


{s)  WdUsley  V.  Beaufort,  2  Russ.  1 ;  2  Bli.  K.  S.  12i  ;  MijUon  v. 
Holgoake,  Macpheraon  Infs.  149. 

(0  ^  ComUcks,  2  Jr.  £q.  R.  264.  It  is  to  be  observed  in  that  case 
tliat  he  had  also  allowed  the  children  to  live  for  some  time  with  their 
relatioDs,  vide  post,  p.  151. 

{u)  Anon.  2  Sim.  K.  S.  54. 

(x)  Sit^t  y.  Swift,  11  Jor.  N.  8.  14S,  458. 

(jf)  Blake  y.  Lord  Wcdlseourt,  7  L.  T.  545. 

(z)  Be  Curtis,  28  L.  J.  Ch.  458. 

(a)  Be  Spence,  2  Ph.  247. 

(6)  Be  ffalUday,  17  Jur.  56. 

(e)  Ban  y.  Ball,  2  Sim.  35 ;  and  see  March  y.  March,  L.  R.  1  P.  & 
D.  437,  and  B.  y.  OreenhUl,  4  A.  &  £.  624,  Be  Moore,  11  Ir.  0.  L.  1« 
before  a  Court  of  Law. 

{d)  Be  GMtwwiky,  2  Q.  B.  D.  75. 


i*j.j^A*,; 
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Court  will  interfere  (e).  Lord  Eldone  decision  in  this 
case  has  often  been  the  theme  of  invective.  It  may  be 
observed,  however,  that  the  decision  might  be  justified 
on  other  grounds.  Shelley  had  deserted  his  wife  and 
childreu  and  left  them  for  three  years  to  be  maintained 
by  her  relations ;  it  might  therefore  well  have  been  held 
that  he  had  waived  his  rights  by  acquiescence  (/). 
Lord  Eld  on  distinctly  disclaims  acting  on  the  ground  of 
the  father's  speculative  opinions ;  his  decision  was  based 
on  the  fact  that  Shelley's  principles  led  him  to  uphold 
and  practise  conduct  which  the  law  condemned  as 
vicious;  e.g,,io  uphold  the  theory  that  marriage  was  not  a 
binding  institution,  to  act  upon  it  by  deserting  his  wife 
and  children,  and  living  with  another  woman,  and  to 
declare  that  he  would  bring  up  his  children  in  similar 
views.  It  is  difficult  to  see  how  any  judge  could  con- 
sistently with  recognized  principles  have  acted  other- 
wise ;  and  the  case  was  in  fact  followed  under  not  very 
different  circumstances  by  Knight-Bruce,  V.-C,  where 
the  husband  had  deserted  his  wife  and  lived  in  an 
Agapemone  (g).  Compare  as  to  speculative  religious 
opinions  the  remarks  of  Kindersley,  Y.-C.  (A),  and  Lord 
Eldon's  judgment  in  Lyon  v.  Blenhin  (i).  "After 
Sj^ecolatiyc  hearing  so  much  about  religious  principles,  it  is  proper 
for  me  to  say  that  I  cannot  act  on  those  principles, 
unless  they  be  such  as  are  contrary  to  the  law  of  the 
land.  The  only  view  in  which  they  are  material  is, 
that  a  father  may  permit  his  children  to  be  brought  up 
by  other  persons  of  a  particular  persuasion,  so  as  to 
make  it  difficult  for  the  Court  not  to  see  that  the  hap- 
piness of  the  children  must  be  affected,  if  interrupted 
in  the  course  of  their  education  in  those  principles,  and 


{e)  Shelley  v.  IFestbrooke^  Jac.  266 ;  see  Be  Besant,  11  C.  D.  50S. 
(/)  Pot^  p.  151. 

{g)  Thomas  v.  Roberts,  3  De  6.  &  S.  758. 

(h)  Re  CuHis,  28  L.  J.  Ch.  458  ;  Re  Meades,  I.  R.  5  £q.  98 ;  Re 
Orimes,  11  ib,  465. 
(i)  Jac.  245. 


rSigioos 
opinions. 
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that  their  father  would  be  the  author  of  that  suffering 
to  them." 

Secondly,  on  the  ground  of  unfitness  in  external  2.  Unfitness 

in  circum- 
circumstances.  stancea. 

There  is  no  case  which  decides  that  a  father  can  be  Poverty  corn- 
deprived  of  the  custody  of  his  children  because  his  other  reasona. 
means  are  small,  and  the  children  would  be  much 
better  educated  elsewhere.  "It  cannot  be  conceived 
that  because  another  thinks  fit  to  give  a  legacy,  though 
never  so  great,  to  my  daughters,  therefore  I  am  by  that 
means  to  be  deprived  of  a  right  which  naturally  belongs 
to  me,  that  of  being  their  guardian"  (k).  " Subject  to 
snch  exceptions  as  occurred  in  the  case  of  Lyon  v. 
ELenkin  (l),  poverty  is  not  a  ground  for  removing  a 
man's  children  from  him "  (m).  But  insolvency  may 
be  a  concurring  reason  with  others,  e,g.,  desertion  (n), 
bad  character  (o),  application  of  the  infant's  income  to 
his  own  use  (p).  Dicta,  such  as  that  in  an  anonymous 
case  (9),  that  "the  Court  would  not  permit  a  father 
wantonly  and  capriciously  to  deprive  the  child  of  that 
benefit,"  [a  larger  fortune]  must  be  taken  with  reference 
to  the  cases  in  which  they  were  uttered  (r). 

Thirdly,  on  the  ground  of  waiver  of  his  rights.  3.  Waiver. 

If  a  large  legacy  or  fortune  be  left  to  an  infant  on  Allowing 
condition  of  the  father's  resigning  his  rights  to  the  care  brought  up  in 
and  custody  of  his  child,  either  wholly  or  in  part,  the  social  position 
Court  cannot  force  him  to  accept  the  conditions  on 

(jfc)  Per  Lord  Hardwicke,  Exp.  Hopkim,  8  P.  W.  164 ;  ColMon  v. 
Morris^  Jac.  257. 

(I)  Jac.  245. 

(m)  Per  Kinderaley,  Y.-C,  Re  OuHis,  28  L.  J.  Ch.  p.  463. 

(«)  Kijfin  V.  Kiffin,  cited  1  P.  W.  705 ;  Creuze  v.  Hunter,  2  Cox,  242, 
Jac.  250  n.  ;  He  England,  1  Rnss.  k  M.  490. 

(0)  jErp.  Warner,  4  B.  C.  C.  101. 

ip)  ^'  Maun* fori,  15  Yes.  445. 

\q)  Jac  265. 

(r)  See  Wilwx  v.  Drake,  2  Dick.  631,  Jac.  250,  n. ;  Poicelly.  Cleaver, 
2  B.  C.  C.  499.  In  the  last  case  tho  father  had  consented  to  the  condi- 
tions  on  which  a  fortune  was  left  to  the  child,  and  was  not  allowed 
ftfterwmrds  to  retract  that  consent. 
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which  tlie  legacy  is  given  («) ;  but  if  be  acquiesce  in  the 
coDditioDS,  be  cannot  afterwards  disappoint  the  expecta- 
tions of  the  child  by  withdrawing  his  consent.    The 
leading  case  on  this  subject  is  Lyon  v.  Blenkin{(). 
There  in  1805  the  testatrix,  the  grandmother  of  the 
infant,  who  was  then  four  years  old,  offered  to  maintain 
her,  and  the  father  accordingly  committed  her  to  the 
testatrix's  care :   in  1809   two  other  daughter,  aged 
respectively  three  and  one,  were  placed  by  their  father 
with  the  testatrix.     They  continued  to  reside  with  her 
till  her  death,  and  by  her  will  she  left  them  consider- 
able property,  and   appointed   in   fact  her   daughter, 
Mary  Barnham,  the   children's  aunt,  their  guardian, 
with  power  to  allow  maintenance.     The  children  lived 
with  their  aunt  till  1819,  when  she  married,  and  the 
father  was    desirous    that    the    children,  then    aged 
eighteen,  thirteen,  and  eleven  respectively,  should  be 
restored  to  him.     This  was  refused  by  Lord  Eldon  after 
much  consideration.    He  said,  "The  view  I  have  taken 
of  the  case  is  of  this  sort :  Here  is  a  fund  provided  for 
the  maintenance  and  education  of  these  children,  and  I 
think  I  am  properly  warranted  by  the  authorities  in 
asserting  that  if  a  testator  thinks  fit  to  provide  a  fund 
for  the  maintenance  and  education  of  children  during 
their  minorities,  and  at  the  end  of  that  period  makes  a 
further  provision  for  them,  and  the  father  permits  their 
maintenance  to  be  supplied  from  that  source,  allowing 
them  to  be  brought  up  with  expectations  founded  upon 
a  particular  species  of  maintenance  and  education,  which 
he  himself  cannot  afford  to  give  them,  he  is  not  (unless 
I  greatly  mistake  the  matter),  according  to  the  prin- 
ciples of  this  Court,  at  liberty  to  say  that  he  will  take 
them  from  the  course  of  education  which  they  have 
hitherto  pursued,  and  that  too  at  a  period  approaching 


(*)  -Ely.  Boj^iMy  8  P.  W.  154 ;  Bldkt  v.  Leigh,  Amli.  806 ;  Col^Um 
v.  MorriSf  Jac.  257  n. 
<0  Jac.  245. 
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to  matarity  of  age.  He  is  not  at  liberty  to  say,  I  will 
alter  the  course  of  education  of  my  children  by  apply- 
ing more  scanty  means  to  the  purpose,  and  I  will  not 
permit  them  to  have  the  benefit  of  that  sort  of  main- 
t>enance  and  education  which  they  have  hitherto  had, 
SLnd  in  consequence  of  which  their  views  in  life  are  very 
different  from  what  they  would  have  been  without 
it "  (it).  And  again,  "  though  the  testatrix  could  not 
impose  the  terms  of  appointing  a  guardian,  where  the 
father  was  living,  yet  the  father  by  his  consent  might 
enable  the  guardian  to  act,  and  by  his  consent  it 
appears  that  he  has  enabled  the  guardian  to  act,  and 
by  such  consent  these  children  have  with  very  little 
interruption  continued  under  the  care  and  guardianship 
of  the  aunt.  All  their  habits  have  been  acquired  under 
the  roof  of  their  aunt ;  all  their  connexions  have  been 
formed  under  their  aunt,  and  it  appears  to  me  that  the 
father  has  so  far  given  his  consent  to  this  course  of 
education  as  to  preclude  him  from  saying  that  he  shall 
now  be  permitted  to  break  in  and  introduce  a  new 
system  of  education,  which  cannot  be  consistent  with 
the  system  to  which  they  have  been  habituated.  It 
therefore  does  appear  to  me  that  the  testatrix,  by  the 
benefits  she  has  given  these  children  out  of  her  property, 
has  purchased  the  power  of  educating  them  in  the  way 
and  under  the  control  and  guardianship  which  she  has 
pointed  out,  and  the  parent  has  consented  to  "  (x).  A 
bankrupt  father  has  been  restrained  from  taking  a  son 
of  eighteen  abroad,  whom  two  years  before  he  had  bound 
apprentice  in  Devonport  dockyard,  an  uncle  having 

undertaken  to  provide  for  the  son's  maintenance  till  he 

« 

(tt)  P.  255. 

(2)  P.  263.  See  also  Cfreuze  y.  Hunter,  2  Coz,  242,  Jac.  250,  n.  ; 
Pcwdl  Y.  Cleaver,  2  B.  C.  C.  499  ;  PotU  v.  NorU)n,  2  P.  W.  109,  n.  ; 
Fagtwni  v.  Selwyn,  Jac.  268  ;  Se  Jhrestan,  11  Jar.  1039  (as  to  which, 
howerer,  see  awUf  p.  140) ;  Canisevf  v.  Camsew,  15  Sol.  J.  492  ; 
^ndretcs  v.  Salt,  8  Ch.  622.  This  was  probably  one  of  the  grounds  of 
decision  in  Shelley  y.  JVestbrocke,  Jac.  266,  and  Be  Carmieks,  2  Jr.  £q. 
Bep.  264. 
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could  maintain  himself;  but  liberty  was  given  to  apply 
Court  of  Law  for  leave  so  to  do  in  a  year  s  time  (y).    A  Ciourt  of  law 
tion^in  such    ^^  ^^  jurisdiction  against  the  father  in  such  cases  (z). 
^^*^^-  Fourthly,  on  the  ground  of  agreement. 

4.  Agreement.      Agreements  relating  to  the  custody  and  control  of 
children  naturally  fall  into  two  classes,  (1)  those  made 
by  the  father  with  the  mother,  whether  before  or  after 
marriage,  and  (2)  those  made  by  the  father  with  third 
parties. 
Agreement  on     Agreements  of  this  kind  between  husband  and  wife 
marriage  as    made  before  marriage,  when  the  parties  are  of  two 
children.        different  religions,  and  it  is  arranged  that  some  of  the 
children  shall  be  brought  up  in  one  religion  and  some 
in  another,  are,  as  we  have  seen  (a),  not  legally  binding 
on  the  father. 
Agreement  on      Agreements    made    after    marriage,  usually    on    a 
to^CTstody  of  R^pawttion  taking  place  between  the  husband  and  wife, 
children.         are  not  necessarily  invalid. 

It  was  formerly  considered,  both  by  the  Ecclesiastical 
Courts  and  Courts  of  law,  that  it  was  against  public 
policy  that  a  husband  and  wife  should  agree  to  live 
separate;  but,  as  was  recently  pointed  out  by  Jessel, 
M.  R  (&),  a  change  has  come  over  judicial  opinion  on 
this  question,  and  it  is  now  well  settled  not  only  that 
separation  deeds  are  enforceable  (e),  but  that  an  action 
will  lie  for  specific  performance  of  an  agreement  for  the 
immediate  execution  of  such  a  deed  (d).  It  is,  however, 
only  proposed  to  consider  them  here  so  fieur  as  they 
contain  provisions  relating  to  the  custody  of  children. 
The  legality  of  a  provision  by  the  father  to  give  up  to 
the  mother  the  control  and  custody  of  the  children  was 

(y)  Vidler  ▼.  CoUyer,  47  L.  T.  283. 

(2)  Rex  y.  laUy,  5  A.  &  £.  441,  ante,  p.  140. 

{a)  AnUf  p.  130. 

(6)  Beeant  v.  Wood,  12  C.  D.  p.  620. 

(c)  Jbid, ;  Mdr^uUl  ▼.  Marshall,  6  P.  D.  19 ;  Clark  ▼.  Clark,  10 
P.  D.  188 ;  see  also  Stajnlton  v.  StapilUm,  2  Wh.  k  Tad.,  L.  C,  6th  ed. 
945-959. 

(d)  Hart  v.  HaH,  18  C.  D.  670. 
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doubted  in  St  John  v.  St.  John  (e),  and  it  has  since 
been  decided  in  several  cases,  previously  to  the  recent 
Statute  (/),  that  such  a  stipulation  is  not  binding  (g), 
as  it  is  contrary  to  public  policy  that  a  father  should 
abnegate  his  parental  duties.  But  though  a  father 
cannot  agree  to  deprive  himself  of  the  control  of  his 
children,  a  stipulation  allowing  them  to  pass  some  of 
their  time  with  their  mother  is  reasonable  and  valid  (%). 
Where,  however,  a  father,  a  medical  officer  in  the  army, 
agreed  that  full  and  free  liberty  of  access  to  the  children 
should  always  be  accorded  to  the  wife,  to  the  extent  at 
least  of  her  having  the  opportunity  of  spending  one  day 
in  every  fortnight  with  them,  he  was  not  restrained 
from  taking  a  daughter,  aged  fifteen,  and  a  son,  aged 
nine  (with  a  governess)  to  Egypt,  where  he  was  ordered 
on  duty  (i). 

In  Svnfi  V.  Svdft  (k),  a  stipulation  of  this  sort  was 
held  not  to  be  illegal,  and  was  enforced  against  the 
&ther ;  but  the  distinction  between  this  case  and  those 
above  quoted  was  pointed  out  by  Lord  Romilly  in 
EamiUon  v.  Hector  (t).  In  Swift  v.  Stuift  the  father 
had  been  guilty  of  gross  misconduct  to  the  child,  and 
he  only  agreed  to  do  what  the  Court  would  have  forced 
him  to  do.  "  If  a  contract  were  made  which  really  had 
for  its  object,  not  a  violation  of  public  policy,  by  taking 
away  the  parental  duties,  but  the  enforcement  of  what 
was  due  to  public  policy  by  preventing  the  demoraliza- 
tion of  the  children  by  their  own  father,  the  Court 
would  interfere  at  least  to  that  extent.    It  is  a  com- 


(e)  11  Ves.  p.  531. 

(/)  36  Yic.  c.  12 ;  see  next  page. 

(g)  Rope  Y.  Hope,  8  Be  G.  M.  ft  Q.  731 ;  VangiOaH  v.  FansiUaH, 
4  K.  ft  J.  62,  2  De  6.  ft  J.  249  ;  Walrmid  y.  Walrand,  John.  18  ;  see 
also  Re  Maihem,  26  Bear.  463. 

(ft)  Hamilton  v,  Htetor^  6  Ch.  701 ;  see  fdso  Qiths  v.  Harding^  5 

(i)  HuiU  Y.  HufU,  28  G.  D.  60^. 
(h)  11  Jur.  K.  S.  148,  458. 
(Q  18  £q.  511. 


156 


INTERFERENCE  WITH 


Recent 
statute. 


Agreement 
with  third 
person  revo- 
cable unless 
acted  on.i 


pliance  with  the  rules  of  public  policy,  that  prevents 
this  Court  from  taking  away  the  rights  of  the  father. 
It  is  also  a  compliance  with  the  rules  of  public  policy, 
which  in  another  case  induces  this  Court  to  prevent  a 
father  from  iujuring  his  own  children  "  (m). 

By  86  Vict.,  c.  12,  s.  2,  it  is  now  enacted  that 
no  agreement  contained  in  any  separation  deed  made 
between  the  father  and  mother  of  an  infant  or  infants 
shall  be  held  to  be  invalid  by  reason  only  of  its  pro- 
viding that  the  father  of  such  infant  or  infants  shall 
give  up  the  custody  or  control  (n)  thereof  to  the 
mother.  Provided  always,  that  no  Court  shall  enforce 
auy  such  agreement,  if  the  Court  shall  be  of  opinion 
that  it  will  not  be  for  the  benefit  of  the  infant  or 
infants  to  give  effect  thereto. 

Under  this  proviso,  where  a  father  had  agreed  that  a 
child  should  remain  in  her  mother's  custody  during 
eleven  months  in  each  year,  the  mother,  who  held  and 
had  promulgated  atheistical  opinions,  refused  to  allow 
the  child  to  receive  any  religious  instruction,  and  had 
published  and  circulated  an  obscene  book,  was  held  not 
entitled  to  enforce  the  agreement,  and  was  ordered  to 
deliver  up  the  child  to  the  father  (o).  Every  separation 
deed  containing  such  a  covenant  is  to  be  read  as  if 
there  were  inserted  in  it  a  proviso  that  the  Court  may 
enforce  or  refuse  to  enforce  the  covenant  in  the  interests 
of  the  infant  (p). 

Next,  as  to  agreements  by  the  father  with  third 
parties. 

If  the  father  agree  with  a  third  person  to  give  up  to 
him  the  custody  of  his  child,  and  the  agreement  is  acted 

(m)  Id  Eq.  pp.  520,  521. 

(n)  **  Control "  includes  the  right  to  decide  as  to  religious  education  ; 
and  under  an  agreement  that  the  wife  (a  Protestant)  should  hare  the 
absolute  custody  and  control,  without  any  interference  by  the  father  (a 
Roman  Catholic),  it  was  held  that  she  was  entitled  to  bring  up  the 
child  in  her  own  faith ;  Cotuton  y.  Vbllufn,  57  li.  T.  154. 

(o)  He  Bemnt,  11  C.  D.  508. 

\p)  Per  Kay,  J..  HaH  v.  HaH,  18  C.  D.  p.  682. 
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on,  so  that  a  revocation  of  it  would  injuriously  affect 
the  child,  the  father  would  be  restrained  from  acting 
contrary  to  such  an  agreement  (q) ;  but  before  such 
an  agreement  has  been  acted  on  the  father  may  rescind 
it  (r).  Though  the  father  be  unable  to  rescind  it,  it 
does  not  follow  that  he  could  enforce  it  against  a  third 
person,  unless  there  be  some  mutuality  in  the  con- 
tract (a). 

It  seems  that  at  law  an  agreement  of  the  kind  would 
be  always  revocable  by  the  father  (t). 

Fifthly,  where  the  father  is,  or  intends  to  go,  out  of  5.  Father  out 
the  jurisdiction.  diction. 

If  a  father  be  resident  out  of  the  jurisdiction,  he  may 
commit  the  custody  of  his  children  to  some  one  here, 
and  such  person  may  have  a  habeas  corpus  to  enforce 
his  right  to  the  control  (u).  And  if  the  infant  be  a 
ward  of  Court,  the  wishes  of  the  father  with  regard  to 
the  child's  education  would  probably  be  followed  (a;). 

But  the  fact  of  his  being  resident  abroad  was  said  in 
Wdlesley  v.  Beaufort  {y)  to  be  sufficient  ground  for 
the  inteiference  of  the  Court,  because  it  could  not 
make  him  responsible  for  his  conduct  towards  them. 

The  general  rule  of  the  Court  is  that  a  ward  of  Wardof  Court 
Court  may  not  be  removed  out  of  the  jurisdiction  {z\  removed  out 
and  in  several  cases  an  order  of  this  kind  has  been  en-  of  the  juris- 
foroed  on  the  father  (a),  as  well  as  on  other  guardians  (6) ;  yuu  4  'A**^*^  ^  ^^^ 

{rf^U^^  ^^^^  //^.-/:< 

(g)  See  the  cases  quoted  under  the  head  of  Waiver,  atUe,  p.  151.         O^^^'^  ^^f*"^/^ 

(r)  Em  y.  Oimme,  1  Beav.  541 ;  5  My.  &  Cr.  260 ;  R.  v.  Ba'nuxrdo^  j/^l^f//cf  f^/^C 
t%  Q.  B.  D.  p.  310.  A'{cAt^£.  y7*^^  /^^fsr 

(«)  Kennedy  v.  May,  11  W.  R.  358. 

(0  B.  y.  SmUh,  22  L.  J.  Q.  B.  117  ;  see  also  Knowlman  y.  Bluett, 
Ll  R.  9  Ex.  1. 

(u)  Jte  Suttar,  2T.k¥.  267. 

(x)  See  JU  Thomas,  22  L.  J.  Ch.  1075. 

(y)  2  Ross.  p.  18. 

(z)  Mountstvari  y.  Mountstttart,  6  Yes.  363. 

(a)  Be  Stewart,  Wal.  k  Lynes,  115 ;  2?«  MannevUle  v.  De  Afanneville, 
10  Ves.  56  ;  Oreuze  y.  Hunter,  Jac.  250,  n.  ;  JU  Fynn,  2  De  G.  k 
8.  457. 

(6)  Shafleibury  t.  Eannam,  Finch,  323  ;  Newport  y.  Moore,  Dick. 
166. 
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and  orders  have  been  made  to  bring  back  wards  who 
are  out  of  the  jurisdiction  (o). 
Where  infants     Though  the  rule  is  as  above  stated,  it  will  bend  to 

hare  been  .  ■,      .  .  ,  -  ./•••• 

allowed  to  go  sp^cial  Circumstances,  and  non-enforcement  of  it  is 
?^^.^.*^®  much  more  easily  obtained  now  than  formerly  (d);  but 
some  undertaking  is  usually  required  from  responsible 
persons,  or  some  security  insisted  on,  that  the  infant  will 
be  brought  back  if  necessary,  and  will  be  under  proper 
control  when  abroad  (e).  The  Court  now  gives  leave 
without  a  case  of  necessity  being  shown,  if  it  considers 
that  it  is  for  the  benefit  of  the  ward,  and  that  there  is 
sufficient  security  that  future  orders  wiJl  be  obeyed  (/). 
In  Jdckson  V.  Hankey  (g)  the  father  was  also  ordered 
to  transmit  half-yearly,  properly  vouched,  to  be  laid 
before  the  Court,  the  plan  of  tuition  and  education  for 
each  of  the  children,  actually  adopted  and  in  practice  at 
the  time  of  such  half-yearly  returns,  specifying  particu- 
larly where  and  with  whom  they  resided.  And  in  other 
cases  a  scheme  of  education  would  probably  be  re« 
quired  (h).  In  another  case  (t)  the  order  for  main- 
tenance was  made  only  for  a  year,  with  liberty  to  apply. 
A  ward  has  been  allowed  to  go  abroad  to  travel  (k) ; 
to  visit  relations  in  Scotland  (l) ;  to  see  his  father  who 
was  ill  at  Boulogne  (m) ;  on  account  of  health  (n)  ; 

(e)  FoUer  y.  Defmy,  2  Gh.  Gas.  237  ;  Hope  y.  Hope,  4  De  G.  M.  h 
G.  328. 

(d)  Dav>90Ji  y.  Jay,  8  De  G.  M.  k  G.  764. 

{c)  Kay  y.  Johnston,  21  Bear.  536,  538  ;  Be  Medley,  I.  R.  6  £q. 
339. 

(/)  Elliott  y.  LaTnJbeH,  28  G.  D.  186 ;  where  tlie  mother,  a  widow, 
was  allowed  to  take  a  ward,  aged  twenty  years,  to  Jamaica,  a  relatiye 
resident  in  England  being  appointed  gnardian  jointly  with  her. 

{g)  Gited  as  Anon,  Jac  265. 

(h)  Campbell  y.  Mackay,  2  My.  &  Gr.  31. 

(i)  Wyndham  y.  Lord  Ennismore,  1  Ke.  467  ,*  and  see  Se  Clarke^ 
21  C.  D.  p.  830. 

{k)  Spencer  v.  Chesterjield,  Amb.  146  ;  Talbot  v.  Shrewsbury,  4  My 
k  Cr.  677. 

{I)  Exp.  McKeij,  1  Ba.  k  B.  405. 

(m)  Biggs  y.  Terry,  1  My.  &  Cr.  675. 

(n)  Wyndham  y.  Lord  Bnnisnwre,  1  Ke.  467 
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though  the  Court  would  be  very  reluctant  to  let  a  ward 
reside  permanently  abroad  even  for  that  reason  (o). 

If  duty  require  the  father  to  reside  abroad,  he  will 
generally  be  allowed  to  have  his  children  with  him  (p) ; 
so  where  he  resided  in  Dublin  (q). 

A  mother  who  was  obliged  to  go  to  Marseilles  for  her 
health  was  allowed  to  take  her  infant  child  with  her  (r) ; 
in  Be  England  (s)  the  mother  was  allowed  to  take  her 
children  to  India. 

There  are  many  instances  of  female  wards,  who  have  Female  in- 
arrived  at  years  of  discretion,  being  allowed  to  reside  ^^g^etion^ 
with  relatives  abroad.    Thus  in  Jefferya  v.  TTan^e^- allowed  to 
vxirshvarth  (t),  two  daughters  of  a  Bi*itish  resident  at  inroad. 
Dantzic  were  allowed  to  live  there  with  two  aunts, 
their  only  relations.    In  Campbell  v.  Campbell  (u)  a 
young  lady  was  allowed  to  go  to  the  North  of  India  to 
join  her  stepfather,  the  Judge  being  satisfied  that  some 
lady  of  discretion  would  have  charge  of  her  during  the 
voyage,  and  that  a  lady  would  meet  her  in  India.     In 
Datvson  v.  Jay  (x)  the  Lord  Chancellor  referred  to  a 
case  where  he  had  allowed  a  young  lady  to  join  her 
relatives,  who  were  resident  abroad.    In  Clogstoun  v. 
WcUcot  (y)  a  young  lady  of  eighteen  was  permitted  to 
go  and  reside  with  her  brother  in  Trinidad,  the  guardian 
consenting.    In  Me  Medley  (z)  a  penniless  orphan  was 
allowed  to  go  to  his  great  uncle,  a  man  of  position  in 

[o)  (Campbell  ▼.  Mackay,  2  My.  &  Cr.  81.  Soe,  however,  Hart  v. 
Tribe,  19  Bear.  149,  where  a  boy  was  allowed  to  be  at  school  in 
France. 

(p)  Jcuksoti  V.  ffankey,  reported  as  Aiimu  Jac  266  ;  Se  Thomas,  22 
L  J.  Ch.  1075. 

(q)  Leihan  y.  ffaU,  7  Sim.  141. 

(r)  Lycn  ▼.  Watson,  L.  C.  1840 ;  Chamb.  Infants,  82. 

M  1  R.  &  M.  499. 

(0  Barn.  144. 

(tt)  Cimim  Knight-Bruce,  V.-C,  4  Dec.  1846 ;  MSS.  note  by  Mr. 
Chambers,  Chamb.  Infants,  80. 

{x)  De  G.  M.  ft  a,  p.  771. 

(y)  9  Jur.  649. 

{z)  1.  K.  6  Eq.  339. 
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Canada,  who  offered  to  maintain  him.    Although  the 

Court  may  under  certain  circumstances  allow  a  ward  to 

go  out  of  the  jurisdiction,  it  will  in  no  case  compel  him 

to  do  so  (a).    For  cases  where  maintenance  has  been 

allowed  to  infants  resident  abroad,  see  post,  ch.  xvii.,  s.  2. 

Nature  of  the     The  Court  has  no  power  to  deprive  a  father  altogether 

fcrence.  of  the  guardianship,  but  the  same  object  is  attained  by 

Father  super-  superseding  him  in  the  exercise  of  it,  i.e.,  by  appointing 

i^trol'of       some  person  to  act  as  guardian  both  of  the  person  and 

children.        property  of  the  infant,  and  restraining  the  father  from 

interfering   (6).     The  same    doctrine   applies    to  the 

mother  who    has    been    appointed  guardian  by  the 

Court  (c)  ;  and,  it  is  presumed,  when  acting  under  the 

Guardianship  of  Infants  Act,  1886  (d). 

If  a  reference  is  necessary  to  appoint  some  person  to 
act  as  guardian,  the  Court  will,  if  necessary,  make  an 
order  as  to  the  interim  custody  of  the  children  (e). 


f 


Order  as  to 

intrrim 

custody. 


Custody  of 
Infauts  Act, 


Section  2. — Under  Statutory  Jurisdiction. 

The  jurisdiction  of  the  Court  of  Chancery  having 
been  found  deficient  in  some  respects,  and  especially  in 
its  scant  recognition  of  any  rights  in  the  mother,  the 
law  was  amended  by  the  Custody  of  Ipfants  Act  {/), 
now  repealed. 

Under  this  Act,  the  judges  of  the  Court  of  Chancery, 
upon  the  petition  of  the  mother  of  any  infant,  being  in 


(a)  Dawwn  r.  Jay,  8  De  G.  H.  k  Q.  764. 

(5)  JExp.  Mount/ort,  15  Ves.   445 ;  Barry  v.  JBarry,  1  Moll.  210  ; 
GMing  v.  CaaiU,  14  Jur.  1080. 
(c)  Roach  V.  Oarvan,  1  Yes.  sen.  160. 
{d)  Ante,  p.  128. 

(e)  For  the  form  of  order  in  such  a  case,  see  Wcllalcy  y.  Beaiifm^,  2 
Knss.  43  ;  Seton,  Srd  ed.,  706. 

(f)  2&3  Vict  c.  64. 
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the  sole  mst.OfixJ^m^^tro]  ftf  thft  ffi^h^%  or  of  any^^;}^^^X- 
person  by  his  authority,  or  of  any  guardian  after  the  ^  '^^t/^  y(^ 
death  of  the  father,  might  make  order  for  the  access  of /*/^x  ^^^  ^S-* 
the  mother  to  such  infant,  at  such  times  and  subject  to^A.  a^^  x*^^^^  ^" 
such  regulations  as  should  seem  convenient  and  just  y 
and  if  such  infant  should  be  within  the  age  of  seven 
years,  might  make  order  that  such  infant  should  be 
delivered  to  and  remain  in  the  custody  of  the  mother 
until  attaining  such  age,  subject  to  such  regulations  as 
should  seem  convenient  and  just. 

The  construction  and  object  of  the  Act  were  com-  Object  and 
mented  upon  by  Lord  Cottenham  in  Warde  v.Warde  (g).  ^  j^  ^rU*^ 
He  said :  "  The  object  of  the  Act  and  of  the  promoters ^^^JTT^;!^  ^^ 
of  it,  and  that  which  I  think  appears  upon  the  face  of '^  ^  "^^  ^ 
the  Act  itself,  was,  to  protect  mothers  from  the  tyranny 
of  those  husbands  who  ill-used  them.  Unfortunately,  as 
the  law  stood  before,  however  much  a  woman  might  have 
been  injured,  she  was  precluded  from  seeking  justice 
from  her  husband  by  the  terror  of  that  power  which  the 
law  gave  to  him  of  taking  her  children  from  her.  That 
was  felt  to  be  so  great  a  hardship  and  injustice,  that 
Parliament  thought  the  mother  ought  to  have  the  pro- 
tection of  the  law  with  respect  to  her  children  up  to  a 
certain  age^  and  that  she  should  be  at  liberty  to  assert 
her  rights  as  a  wife,  without  the  risk  of  any  injury 
being  done  to  her  feelings  as  a  mother.  The  Act  gives 
the  C!ourt  the  power  of  interfering ;  and  when  the 
Court  sees  that  the  maternal  feelings  are  tortured  for 
the  purpose  of  obtaining  anything  like  an  unjust 
advantage  over  the  mother,  that  is  precisely  the  case  in 
which  it  would  be  called  upon  and  ought  to  interfere. 
Xhis  is  not,  as  was  the  case  in  WeUealey  v.  The  Duke  of 
Beaufort,  a  question  merely  as  to  the  general  jurisdic- 
tion of  this  Court  to  interfere  with  the  legal  rights  of 
the  father ;  I  have  now  an  absolute  authority  over  the 
children  under  seven  years  of  age,  and  a  larger  power 

to)  a  Ph.  7S6. 

S.L.L  M 
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than  the  Court  then  had  with  regard  to  children  above 
that  age."     The  same  question  was  also  fully  discussed 
by  Turner,  V.-C,  in  Re  Hcdliday  {h).    In  that  case  the 
husband  and  wife  were  in  a  low  station  of  life,  and  had 
separated,  the  husband  accusing  the  wife  of  drunken- 
ness, and  she  him  of  drunkenness  and  adultery.    He 
had  some  time  previously  deserted  his  wife,  leaving  her 
chargeable  on  the    parish,   for  which    he  had   been 
sentenced  to  six  weeks'  imprisonment.   On  coming  from 
prison  he  took    away  the  child,  who  was   four  years 
old,  from  the  wife,  and  refused  to  let  her  know  where 
it  was.     At  that  time  he  was  earning  eighteen  shillings 
a  week,  of  which  he  had  to  allow  the  wife  five  shillings, 
and  she  was  earning  an  additional  five  shillings.    She 
presented  a  petition  under  the  Act.  Sir  G.  Turner  said : 
"  It  will  necessarily  be  important  in  the  first  place  to 
look   at  the  principles   on   which   the   Act  proceeds. 
When    this    Act    came    into    operation,  it  was   the 
undoubted  law  of  the  country  that  the  father  is  entitled 
to  the  sole  custody  of  his  infant  child,  controllable  only 
by  this  Court  in  cases  of  gross  misconduct.     With  this 
right  the  Act  does  not  as  I  understand  it  interfere,  so 
far  as  to  have  destroyed  the  right ;  but  it  introduces 
new  elements  and   considerations  under  which  that 
light  is  to  be  exercised.     The  Act  proceeds  upon  three 
grounds.     First,   it   assumes  and  proceeds   upon   the 
existence  of  the  paternal  right.    Secondly,  it  connects 
the  paternal  right  with  the  marital  duty,  and  imposes 
the  marital  duty  as  the  condition  of  recognizing  the 
paternal  right     Thirdly,  the  Act  regards  the  interest 
of  the  child ;  for  on  no  other  grounds  can  I  account  for 
the  distinction  taken  between  the  cases  of  children 
above  and  under  seven  years  of  age,  it  being  perfectly 
obvious  that  the  comfort  of  the  mother  was  as  much 
affected  whether  the  child  were  over  or  under  seven 
yeai^s  of  age.     These  three  grounds  then — ^the  paternal 

(/O  17  Jur.  50. 
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right,  the  marital  duty,  and  the  interest  of  the  child — 
are  to  be  kept  in  mind  in  any  case  under  this  statute." 
After  coming  to  the  conclusion  that  independently  of 
the  Act  the  Court  would  have  no  grounds  for  inter- 
fereace,he  proceeds:  "There  are,  however,  two  grounds, 
on  which  the  Court  has  jurisdiction  under  the  Act,  viz., 
breach  of  marital  duty,  and  the  interest  of  the  child." 
After  commenting  on  the  evidence,  he  held  that  the 
mother  must  be  allowed  access,  but  whether  she  should 
have  the  custody  depended  on  the  interest  of  the  child ; 
the  Court,  if  possible,  deciding  rather  in  favour  of  the 
paternal  right  than  against  it.  The  order  was  made 
that  the  father  was  to  place  the  child  where  the  mother 
could  have  access  to  it,  and  if  he  did  not  do  this  by 
next  seal  day,  the  child  was  to  be  delivered  to  the 
mother  (i). 

In  Be  Taylor  (J)  the  Court  refused  to  make  any  Mother's  con- 
order  under  the  Act,  where  the  wife  had   left  her  j^^  Q^n-*^'* 
husband   without  sufficient   cause ;   but   she  may  be  sideration. 
justified  in  living  apart,  though  it  might  be  impossible 
to  get  a  divorce  from  him,  and  in  that  case  the  Court 
would  give  her  the  custody  of  the  children  (k).    The 
Court  will  take  into  consideration  the  conduct  of  the 
wife,  and  exercise  its  discretion  even  as  to  children 
under  seven.     It  has  refused  to  give  her  the  custody, 
where  she  was  a  person  of  no  income  and  extravagant 
habits  ({),  or  had  been  found  guilty  of  misconduct  (m), 
or  where  it  was  more  beneficial  for  the  child  not  to  be 
in  her  custody  (n). 


(t)  Seethe  very  similar  langaage  of  Pearson,  J.,  in  an  application 
imder  3d  Vict  c  12,  8,  I ;  Re  Elderton,  25  C.  D.  220.  He  says,  (p. 
229)  that  in  the  expression  the  "marital  duty  "  is  included  the responsi- 
bilitj  of  each  towards  their  children  so  to  live  that  they  may  hare  the 
benefit  of  the  joint  care  and  affection  of  both  parents. 

(;)  11  Sim.  178. 

{k)  Be  BarOeU,  2  ColL  661. 

(0  ShillUo  Y.  ColleU,  8  W.  R.  683. 

(ui)  Ite  Winseamj  2  H.  &  M.  541. 

(a)  Se  Shaw,  referred  to  11  Sim.  182,  195  ;  B^Ualliday^  17  Jur.  56. 
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Recent  This  Act  was  repealed  by  36  Vict.  c.  12,  s.  3,  but 

Statutes  under  s.  1,  the  Court  (in  England  or  in  Ireland)  upon 
Custody  Act,  tbe  petition  (by  her  next  friend)  of  the  mother  (o)  of 
1873.  any  infant  under  sixteen  years  of  age,  may  order  that 

Jlt^.^^/jU'^^    the  mother  shall  have  access  to  such  infant  at  such 

times  and  subject  to  such  regulations  as  the  Court  shall 
deem  proper,  or  may  order  that  such  infant  shall  he 
delivered  to  the  mother,  and  remain  in  or  under  her 
custody  or  control,  or  shall,  if  already  in  her  custody  or 
under  her  control,  remain  therein,  until  such  infaut 
shall  attain  such  age,  not  exceeding  sixteen,  as  the 
Court  shall  direct;    and  further,  to  order  that  such 
custody  or  control  shall  be  subject  to  such  regulations 
as  regards  access  by  the  father  or  guardian  of  such 
infant  or  infants,  and  otherwise,  as  the  Court  shall  deem 
proper.    And  by  the  Guardianship  of  Infants  Ad> 
Guardianship  1886,  s.  6,  it  is  enacted  that  the  Court  may,  upon  ^^^jf*"^ 
Act°i88^       application  of  the  mother  of  any  infant  (who  may  apply  ^^^^  i 
^i^M.yj^'^As*^  without  next  friend),  make  such  order  as  it  may  think>^-i 
SZCT^  *^«3g^^fit  regarding  the  custody  of  such  infant  {p),  and  the  /j^ 3tf 
^^J]^'*r^,J^  ^  right  of  access  thereto  of  either  parent,  having  regardjj^t- 


^ti^^^M^-  Au^M^to  the  welfare  of  the  infant,  and  the  conduct  of  the 

parents,  and  to  the  wishes  as  well  of  the  mother  {q)  as 
of  the  father,  and  may  alter,  vary,  or  discharge  such 
order  on  the  application  of  either  parent^  or,  after  the 
death  of  either  parent,  of  any  guardian  under  the 
Act  (r) ;  and  in  every  case  may  make  such  order 
respecting  the  costs  of  the  mother  and  the  liability  of 
the  father  for  the  same,  or  otherwise  as  to  costs  as  it 
may  think  just. 

(o)  This  applies  only  to  the  original  petition  :  where  the  mother  was 
giren  the  custody  of  an  infant  "until  further  order,"  the  husband  was 
held  entitled  to  apply  to  vary  the  order  by  reason  of  subsequent 
circumstances  :  Bb  HoU,  16  C.  D.  115. 

(p)  Ko  limit  of  time  need  be  fixed  by  the  order  ;  Re  WiUen^  W.  N. 
1887,  167. 

(q)  The  mother  was  preferred  to  the  relatives  of  the  father,  a  lunatic, 
in  He  Jtvasell,  88  Law  Times,  202. 

(r)  See  anUf  p.  123. 
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Under  the  earlier  of  these  Acts,  where  a  hushand  had 
abandoned  his  wife  and  kidnapped  their  only  child,  a 
boy  three  years  of  age,  the  Court  ordered  the  child  to 
be  delivered  to  the  mother,  with  liberty  of  access  by 
the  father  and  paternal  grandparents,  and  liberty  to 
apply  for  a  scheme  for  his  maintenance  and  education 
on  his  attaining  seven  years  of  age  (js). 

By  3  &  4  Vict.  c.  90,  the  C!ourt  of  Chancery  was  Infant  con- 
empowered,  upon  the  application  of  any  person  willing  Jeio!^. 
to  take  charge  of  an  infant  convicted  of  felony  (Q,  and  to 
provide  for  his  maintenance  and  education,  to  assign  the 
care  and  custody  of  the  infant  during  minority  or  for 
any  shorter  period,  to  such  person,  upon  such  terms  as 
the  Court  should  think  fit ;  and  at  any  time  to  rescind 
or  alter  any  order  so  made ;  but  it  must  be  one  of  the 
terms  of  the  order  that  the  infant  is  not  to  be  sent  out 
of  the  jurisdiction  of  the  Court 

Under  s.  12  of  48  &  49  Vict.  c.  69,  where,  on  the  Criminal  Law 
trial  of  any  offence  under  the  Act,  it  is  proved  that  Act.  1885!^ 
the  seduction  or  prostitution  of  a  girl  under  the  age 
of  sixteen  has  been  caused,  encouraged,  or  favoured 
by  her  father,  mother,  guardian,  master,  or  mistress, 
the  Court  may  divest  him  or  her  of  all  authority  over 
the  infant,  and  appoint  any  person  or  persons  willing 
to  take  charge  of  her,  to  be  her  guardian  until  she 
attains  the  age  of  twenty-one,  or  any  age  below  this  as 
the  Court  may  direct,  and  the  High  Court  may  from 
time  to  time  rescind  or  vary  the  order  by  appointing 
any  other  person,  or  in  any  other  respect. 

Under  a  recent  Act  (u),  the  Guardians  of  a  union  may  poor  Law 
vest  in  themselves  all  the  powers  and  rights  of  a  parent  ^^*'  ^^^^* 
in  respect  of  a  child  which  is  maintained  by  them  after 
being  deserted  by  the  parent.    And  under  52  &  53  Vict. 


W  Se  Taylor,  4  C.  D.  167. 

(0  An  infant  under  seyen  cannot  be  guilty  of  felony :  Marsh  v. 
Loadtr,  14  C.  K  N.  a  585  ;  see  Carr  v.  StaU,  5  Amer.  St  Rep.  905. 
(a)  See  po$t,  p.  178. 
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Prevention  of  c.  44,  s.  6,  any  person  haviDg  the  custody  or  control  of  a 
CMWren^ct  ^^^7  wilder  fourteen  or  a  girl  under  sixteen,  may,  for  an 
1889.  offence  under  s.  1,  or  for  other  reasons  therein  mentioned^ 

be  deprived  of  the  custody  of  the  child. 


Section  3. — Custody  of  Children  under  the  Divorce 

Acts, 

Jarisdiction  By  the  Matrimonial  Causes  Act,  1857  (20  &  21 
•*  Vict,  c,  86),  a  Court  for  Divorce  and  Matrimonial 
Causes  was  established,  and  the  jurisdiction  formerly 
vested  in  the  Ecclesiastical  Courts  was  transferred  to  it, 
and  a  larger  jurisdiction  conferred  on  it  (y).  Under 
s.  35  the  Court  may  in  any  proceeding  for  a  judicial 
separation  or  a  decree  of  nullity  of  marriage,  or  for 
dissolution  of  a  marriage,  ''before  making  its  final 
decree,  make  such  interim  ordei-s,  and  may  make  such 
provision  in  the  final  decree,  as  it  may  deem  just  and 
proper,  with  respect  to  the  custody,  maintenance,  and 
education  of  the  children,  the  marriage  of  whose  parents 
is  the  subject  of  such  proceeding,  and  may,  if  it  shall 
think  fit,  direct  proper  proceedings  to  be  taken  for 
placing  such  children  under  the  protection  of  the  Court 
of  Chancery." 

As  no  order  could  thus  be  made  after  a  final  decree^ 

the  Court  was  empowered,  by  22  &  23  Vict,  a  61,  s.  4, 

/f-*^^'*^'  7  3^*^  <ift^*  a  filial  decree  to  make  such  orders  as  it  bad  power 

M^M-  •'^*"  ^^  under  the  former  Act  to  make  by  the  final  decree  or  by 

'  intei*im  orders. 

Under  these  sections  the  Court  has  a  larger  dis« 
cretionary  power  than  was  formerly  possessed  by  Courts 
of  law  or  equity  (z). 

(y)  The  jarisdiction  is  now  vested  in  the  High  Court  of  Justice  hy 
the  Judicature  Act,  1873,  s.  16. 
(z)  Marsh  y.  Marsh,  1  Sw.  &  Tr,  812  ;  SptiUi  v.  SpraU,  1  ib.  215. 
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In  Duggan  y.  Duggan  (a),  the  Court  refused  to  make  Ceases  at 
an  order  where  the  child  was  over  fourteen,  but  follow- 
ing the  decision  of  the  common  law  Courts  (b),  the 
Court  will  regulate  the  custody  of  a  female  infant  at 
any  rate  till  she  attain  sixteen  (c).  After  a  child  has 
attained  sixteen  the  Court  has  no  jurisdiction  to  make 
an  order  as  to  its  custody  {d).   ^^ji*  y^.^^'^-'^^-c  .  "D  fY  A  "l^o 

If  the  petition  for  dissolution  of  marriage  or~  for 
separation  be  dismissed,  the  Court  cannot  make  any 
order  as  to  the  custody  of  the  children  (6) ;  but  there 
is  jurisdiction  to  order  a  provision  to  be  made  for  the 
children  of  a  cZ^  facto  marriage  which  the  Court 
declares  to  be  void,  as  not  having  been  duly  solemn- 
ized (/). 

Pending  the  suit  the  Court  recognizes  the  common- 
law  right  of  the  father  to  the  custody  of  his  children  (gr), 
but  the  matter  is  entirely  within  the  discretion  of  the 
Court  (A),  and  regard  will  be  paid  to  the  conduct  of  the 
party  who  wishes  for  the  custody  (%)  \  e.gr.,  if  the 
husband  refuses  to  let  the  mother  have  access  (i)  ;  and 
access  may  be  refused  to  one  of  the  parties,  if  it  would 
be  injuiious  to  the  child  (Z). 

In  making  a  permanent  order  as  to  the  custody  of  Casfcodj  given 
the  children,  the  ordinary  course  is  to  grant  it  to  the  ^n^party"" 
innocent  party  (t}^)*     Thus  if  the  mother  be  guilty  of 
adultery,  she  will  not  be  allowed  even  access  to  the 


(a)  29  Lu  J.  P.  &  M.  167. 
(fr)  AnU^  p.  142  (t9). 

(c)  MaUifwrn  v.  MaUinson,  L.  R.  1  P.  &  D.  221. 
{d)  Byder  y.  Byder,  2  Sw.  k  Tr.  225. 
{e)  Seddtm  ▼.  Seddon,  81  h.J.T.k  M.  101. 
(/)  Langunyrthy  y.  Langtoorthy,  11  P.  D.  85. 
(g)  OaHUdge  r.  CarUidge,  2  Sw.  k  Tr.  567. 

(A)  CodringUm  v.  Codringtan,  8  Sw.  k  Tr.  406  ;  Barnes  t.  Barnes, 
L.  B.  1  P.  Ik  D.  468.   S^    -A.    9^  i^J  6r.€^^   •►/./  ff^    /tit    cJ^     *e^     u    ^^H^ 
(»)  AUen,  ▼.  AXlm,  29  L.  J.  P.  k  M.  166.  <  *^  ^y^f  >L,/«J  •   >-.^LZ.  S^Uu 

(*)  Fwtwgal  ▼.  BwUngcA,  86  L.  J.  P.  &  M.  108.  '^  -=^*^^  /-  <^^<^^    ^'^  '*"  SiM^ 
(Q  Bkaiip  V.  PAtUiji,  27  L.  T.  N.  S.  592. 
(m)  Ifattace  r.  JFaUaes,  82  L.  J.  P.  &  M.  84. 
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children,  much  less  to  have  the  custody  of  them(n). 
Similarly,  if  the  wife  succeeds  in  her  petition,  the 
custody  of  the  children  will  in  general  be  given  to 
her  (o),  whether  it  be  on  the  ground  of  the  husband's 
Court  hM  cruelty  (p)  or  adultery  (5)  ;  but  the  Court  has  a  wide 
Hon.  discretion,  and  Lord  Cairns  has  even  said  (r)  that  he 

yL  fUU^  /**^  i^^  was  at  a  loss  to  conceive  how  any  general  rule  upon  the 
^^J^  1^  <  «t^  subject  could  be  laid  down.  Accordingly,  the  children 
i^  Xkm /- /^ '^^A^ J*  have  been  left  with  the  fiather  where  the  cruelty  has 
JjZj^  ^Z^*%^'4*^  never  been  exercised  against  them  (»),  and  he  has  been 
CJ*^  U  /^^*^  '  allowed  the  custody  of  the  sons,  where  he  had  been 

/S**^'/"^  7/   '  guilty  of  a  single  act  of  adultery,  there  being  no  con- 

tinuance of  immorality,  and  he  having  previously  borne 
a  high  character  (Q. 
S'Stf '^      Under  s.  7  of  the  Guardianship  of  Infante  Act,  1886, 
Act,  1886.       in  any  case  where  a  decree  for  judicial  separation, 
^w;2f^^i'^^f  or  a  decree  either  nisi  or  absolute  for  divorce,  shall  be 

pronounced,  the  Court  pronouncing  such  decree  may 
thereby  declare  the  parent  by  reason  of  whose  mis- 
conduct such  decree  is  made  to  be  a  pei'son  unfit  to 
have  the  custody  of  the  children  (if  any)  of  the  mar- 
riage; and,  in  such  case,  the  parent  so  declared  to  be 
unfit  shall  not,  upon  the  death  of  the  other  parent,  be 
entitled  as  of  right  (u)  to  the  custody  or  guardianship 
of  such  children. 

One  of  the  grounds  on  which  the  child  is  delivered  to 
the  mother  is  as  a  solace  to  her  feelings,  that  she  may 
not  be  debaiTcd  from  claiming  her  righte  as  a  wife  by 
fear  of  having  violence  done  to  her  feelings  as  a  mother. 

(n)  CUM  y.  CUaxI^  2  Sw.  &  Tr.  801 ;  Bmt  t.  Bmi,  2  ib.  892  ;  Boyd 
y.  Boyd,  1  i&.  562. 

(0)  Suggate  y.  Suggaie,  1  Sw.  k  Tr.  489  ;  Boynton  y.  BoytUofi,  2  i6. 
275. 

ip)  Marsh  y.  Manh,  1  Sw.  k  Tr.  812. 

Iq)  Hyde  y.  Hyde,  29  h,  3.  V,  k  M.  150. 

(r)  Symington  y.  Symington,  L.  R.  2  H.  L.  Sc.  App.  415,  420. 

(8)  Martin  y.  MaHin,  29  L.  J.  P.  &  H.  106. 

(0  Symington  y.  Symington, 

(u)  See  Skinner  y.  Skinner,  18  P.  D.  90. 
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CoQseqaenUy  where  the  child  was  an  idiot,  and  the 
mother  petitioned  for  the  custody  in  order  to  place  him 
in  an  asylum,  the  boy,  who  was  well  cared  for  where  he 
was,  was  not  delivered  to  her  (x). 

There  is  no  jurisdiction  to  order  persons  to  attend 
and  be  examined  as  to  their  knowledge  of  the  where- 
abouts of  a  wife  and  children,  upon  the  application  of 
the  father  who  had  obtained  an  order  that  they  should 
be  delivered  to  him ;  though  such  an  order  might  be 
maile  (y)  by  the  Chanceiy  Division,  if  the  children  were 
wards  of  Court  (z). 

Under  s.  4  of  the  Matrimonial  Causes  Act,  1878 
(41  Vict.  c.  19),  the  legal  custody  of  any  children 
under  the  age  of  ten  years  (a)  may  be  given  to  a  wife 
who  has  obtained  a  separation  order  for  an  aggravated 
assault  upon  her  by  the  husband. 

Though  under  the  Acts  cited    ante,  p.   166,  the  Benefit  of  tha 
custody  in  general  is  given  to  the  party  in  whose ^^^^^°_, 
favour  a  decree  is  made,  if  such  party  be  an  unfitting 
person  to  have    the  care  of   the  children  (b)  other 
arrangements  will  be  made,  and  third  parties  may 
intervene  on  the  children's  behalf  (c). 

The  Court  may  make  an  order  as  to  access  without 
making  one  as  to  custody  (c2).  After  decree  the  appli- 
cation must  be  by  petition  (e). 

Under  these  Acts  the  husband  may  be  compelled  to 


{x)  Cooke  y.  Cooke,  8  Sw.  &  Tr.  248. 

iy)  See  post,  ch.  zxW.  a.  2. 

(z)  Ifyde  V.  Byde,  18  P.  D.  166. 

(a)  The  order  wiU  hold  good  tiU  the  child  is  ten  yean  old,  though 
it  he  not  w  limited  ;  Grove  v.  Grove,  27  W.  B.  824. 

(6)  Ab,  for  instance,  if  her  object  in  applying  for  their  coatody  is  to 
bring  them  np  in  a  religion  not  that  of  her  husband ;  JffAUon  y. 
jyAUon,  4  P.  D.  87. 

(c)  Chdwynd  y.  Chettoyni,  L.  B.  1  P.  &  D.  89  ;  March  y.  March,  ib. 
437  ;  Godrieh  y.  Godrich,  8  ib.  184  ;  but  see  DavU  y.  Davis,  14  P.  D. 
16-2. 

id)  TKompoon  y.  Thompson,  2  Sw.  ft  Tr.  402. 

{€)  Anthony  y.  Anthony,  80  L.  J.  P.  &  M.  208. 


170  INTERFERENCE  WITH  FATHER'S  RIGHTS. 

Maintenance  contribute  to  the  maintenance  of  the  children  (/),  or 
o   cred,         p^^  ^£  ^^^  wife's  income  under  any  settlement  may  he 

80  applied  (g) ;  but  the  Court  has  no  power  to  order 
that  the  annual  sum  for  maintenance  be  secured  by 
investments  (h).  By  s.  5  of  22  &  23  Vict,  a  61, 
the  Court  may  after  a  final  decree  of  nullity  or  dis- 
solution of  marriage  make  orders  as  to  the  application 
of  the  whole  or  part  of  the  property  contained  in 
any  ante  or  post-nuptial  settlement  for  the  benefit  of 
the  children  (i)  or  their  respective  parents  (k).  Under 
this  section  the  Court  will  not  alter  the  settlement  to 
compel  a  parent  who  has  been  guilty  of  contempt  to 
submit  to  the  authority  of  the  Court  (Q.  Its  object 
should  be  to  prevent,  so  far  as  is  just  and  practicable, 
the  innocent  party  being  damaged,  in  a  pecuniary  sense, 
by  the  decree  of  dissolution ;  and  accordingly,  a  power 
of  appointment  amongst  children,  exerciseable  by  the 
guilty  party,  if  the  survivor,  will  not  be  taken  from 
him  (m). 

/The  jurisdiction  of  the  Court  as  to  the  custody  of 
the  children  ceasing  at  sixteen,  no  order  will  be  made 
7*^'      ,^  ^  as  to  their  maintenance  after  that  age(n). 


7^ 


(/)  Whieldon  v.  Whieldon,  2  Sw.  &  Tr.  888  ;  Mil/ord  v.   dfU/ord, 
li.  R.  1  P.  &  D.  715. 

(g)  WehsUry.  WebsUr,  3  3w.  k  Tr.  106  ;  ScatU  v.  Seatle,  80  L.  J. 
P.  k  M.  216. 

(h)  Hunt  V.  Eunt,  8  P.  D.  161. 

(i)  It  has  no  power  to  depriye  an  infant  child  of  an  interest  secured 
to  it  by  the  settlement ;  Crisp  v.  Crispf  L.  IL  2  P.  &  M.  426  ;  bat  it 
can  prevent  a  guilty  wife  from  exercising  a  power  to  appoint  a  life 
interest  to  a  second  husband,  in  such  a  way  as  to  prejudice  a  child  of 
the  first  marriage  ;  Eeered  v.  Evered,  43  L.  J.  P.  &  M.  86  ;  Noel  r. 
Noel,  10  P.  D.  179. 

(*)  PraU  T.  Jenn^,  1  Ch.  498. 

(0  Symonds  v.  Symomdi,  L.  R.  2  P.  A:  D.  447. 

(m)  Maudslay  y.  Maudslay,  2  P.  D.  256 ;  see,  however,  Noel  t. 
Noel,  10  ih,  182 ;  BotviU  v.  BasHU,  13  ih.  76,  where  a  guUty  wife  was 
deprived  of  such  a  power. 

(n)  Wehster  v.  Webster,  81  L.  J.  P.  &  M.  184,  notwithstanding  a 
dictum  in  Ryder  v.  Ryderj  2  Sw.  k,  Tr.  225. 
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Married 
women. 


Illegitimate 
children. 


person,  or  other  poor  person  not  able  to  work,  being  of 
suffi/Aent  ability,  should  at  their  own  charges  relieve 
and  maintain  every  such  poor  person  in  the  manner 
therein  mentioned.  This  liability  to  maintain  a  mother 
does  not  cease  upon  her  marrying  again  (o). 

This  section  only  extends  to  natural  relations,  not 
those  by  affinity  {d).  Although  a  grandfather  is  bound 
to  support  his  grandchUdren,  grandchildren  are  not 
liable  to  support  their  grandfather  (e). 

Under  the  Poor  Law  Amendment  Act  (/)  a  husband 
is  bound  to  maintain  all  children  of  his  wife  born  before 
his  marriage  (whether  legitimate  or  not)  until  they 
attain  the  age  of  sixteen  or  the  mother  dies. 

Under  the  Married  Women's  Property  Act,  1882,  a 
wife  is  liable,  to  the  extent  of  her  separate  property,  but 
without  prejudice  to  her  husband's  liability,  to  maintain 
her  children  and  grandchildren  (gr). 

With  regard  to  illegitimate  children  a  mother  was 
bound  to  maintain  them  till  the  age  of  sixteen,  while 
she  was  unmarried  or  a  widow  Qi) ;  if  she  married, 
the  obligation  fell  on  her  husband  (i).  By  35  &  36 
Vict.  c.  65,  ss.  4,  5  (t),  the  putative  father  of  an 
illegitimate  child  may  be  summoned  and  an  order 
made  on  him  to  pay  five  shillings  a  week  for  the 
maintenance  and  education  of  the  child  until  it  dies  or 
attains  the  age  of  sixteen  years,  or(!)  for  such  shorter 
period  as  may  be  fixed  (e.^.,till  the  mother  marries  again). 
If  the  order  is  not  so  limited,  it  may  be  enforced 
after  her  marriage,  though  her  husband  is  able  to 


(c)  ArrovmnUh  v.  Dickmaon,  20  Q.  B.  D.  252. 

{d)  Tubb  y.  Harrison,  4  T.  R.  118. 

(e)  Maund  v.  Maion,  L.  R.  9  Q.  B.  254. 

(/)  4  &  6  Wm.  IV.,  c  76,  8.  67. 

ig)  45  &  46  Vict  c  75,  a.  21. 

(A)  4  &  5  WilL  IV.  c  76,  8.  71. 

(i)  Ibid.  8.  57. 

(k)  Amended  by  36  Vict  c.  9. 

(0  See  Pearson  v.  ffeys,  7  Q.  B.  D.  260. 
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maintain  the  child  (m)  ;  but  if  it  be  so  limited,  no 
fresh  application  can  be  made  after  the  husband's 
death  (7^)  ;  nor  can  any  order  be  made  after  the 
marriage  of  the  mother  (o). 

By  31  &  32  Vict.  c.  122,  s.  37,  any  parent  wilfully  Medical  aid, 
neglecting  to  provide  adequate  food,  clothing,  medical 
aid,  or  lodging  for  his  child,  being  in  his  custody,  under 
the  age  of  fourteen  years,  may  be  punished  with  im* 
prisonment.  This  statute  imposes  a  positive  duty  to 
provide  adequate  medical  aid  when  necessary,  and,  if 
that  duty  is  wilfully  neglected,  and  there  is  positive 
evidence  that  the  child  has  died  from  that  neglect  (p), 
the  parent  is  guilty  of  manslaughter  (q). 

Under  s.  1  (1)  of  52  &  53  Vict.  c.  56,  where  a  Poor  Law- 
child  is  maintained  by  Guardians,  and  was  deserted  ' 
by  its  parent,  they  may  resolve  that  it  shall  be  under 
the  control  of  the  Guardians,  till  it  reaches  the  age, 
if  a  boy,  of  sixteen,  and  if  a  girl,  of  eighteen  years, 
and  thereupon  until  such  period  all  the  powers  and 
rights  of  such  parent  in  respect  of  the  child  vest  in 
the  Guardians,  who  may  afterwards  rescind  the  resolu- 
tion, or  permit  the  child  to  be  either  permanently  or 
temporarily  under  the  control  of  such  parent,  or  of  any 
other  relative,  or  of  any  friend.  Under  sub-s.  4,  the 
section  applies  where  a  parent  is  imprisoned  for  an 
offence  against  the  child,  as  if  such  child  had  been 
deserted  by  the  parent  The  guardians  have,  however 
(by  snb-s.  6),  no  new  powers  to  control  the  religious 
education  of  any  such  child  (r). 

There  is  no  common  law  obligation  on  the  father  to  No  liability  at 
maintain  his  children  (s),  or  to  pay  a  child's  debts,  to  maintain 

or  pay  debts 
of  a  child. 

(m)  Hardy  v.  AtherUm,  7  Q.  B.  D.  264. 

(n)  WUliams  v.  Da'tries,  11  Q.  B.  D.  74. 

(0)  Tozer  v.  Lake,  4  C.  P.  D.  822. 

(p)  J2.  V.  Morhy,  8  Q.  B.  D.  571. 

(s)  J2.  y.  Doumes,  1  Q.  B.  D.  25. 

(r)  See  ante,  p.  181  {k). 

{s)  Cooper  v.  Martin,  4  East,  84. 
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unless  he  contracts  to  do  so.  "  In  point  of  law  a  father 
who  gives  no  authority  and  enters  into  no  contract  is 
no  more  liable  for  goods  supplied  to  his  son  than  a 
brother,  or  an  uncle,  or  a  mere  stranger  would  be." 
*'  If  a  father  does  any  specific  act,  from  which  it  may 
reasonably  be  inferred,  that  he  has  authorized  his  son 
to  contract  a  debt,  he  may  be  liable  in  respect  of  the 
debt  so  contracted  ;  but  the  more  moral  obligation  on 
the  father  to  maintain  his  child  affords  no  inference  of 
a  legal  promise  to  pay  his  debts  "  (Q.  And  the  case  is 
not  altered  though  the  debts  are  contracted  for  neces* 
saries :  if  a  son  is  left  to  starve  he  must  apply  to  the 
parish  (it). 
What  wiu  be  If  the  father  know  that  a  child  is  incurring  debts  for 
authorization  necessaries,  there  may  be  evidence  for  the  jury  that  it 
by  father.  [^  \yy  j^jg  authority  («).  Thus  in  two  cases  where  the 
father  knew  that  an  infant  child  was  maintained  by  a 
third  person  he  has  been  held  liable  (y).  The  fii*st  of 
these  cases  was,  however,  expressly  dissented  from  in 
Mortimore  v.  Wright  (z),  and  it  is  doubtful  whether 
mere  knowledge  would  now  be  held  sufficient  {a).  It 
is  clear  the  father  is  not  liable,  if  knowledge  cannot  be 
brought  home  to  him(&). 
Husband  and  Where  the  husband  and  wife  are  living  sepaiutely, 
separately,  ctod  the  children  are  with  the  latter,  it  is,  according  to 
Lord  Eldon,  a  question  for  the  jury  whether  the  husband, 
by  allowing  the  children  to  remain  with  her,  does  not 

(0  Per  Lord  Abing«r,  Mortimore  v.  Wright,  6  M.  &  W.  pp.  486—7 ; 
Fluck  V.  Tollemac?ie,  1  C.  &  P.  5  ;  Seaborne  v.  Maddy,  9  C.  &  P.  497 ; 
aem&nt  v.  TFilliams,  8  C.  &  P.  58. 

(tt)  Shelton  y.  Spnngett,  11  0.  B.  452. 

(ar)  See  Earratt  v.  BurghaH,  8  C.  &  P.  881. 

(2^)  Kichol  y.  Allm,  8  C.  &  P.  86  ;  Heskeih  v.  Oowering,  5  Esp.  131. 

(s)  6  M.  &  W.  482. 

(a)  See,  however,  the  remarks  of  the  judges  in  Urmst^m  y.  Xew- 
coinerif  4  A.  &  E.  899,  treating  as  ojien  the  (question  whether  the  law 
would  iroply  a  liability  in  the  father  to  pay  for  the  maintenance  of  a 
child  whom  he  had  deserted. 

(b)  Urmston  v.  Nctccomen,  4  A.  &  K  899 ;  Fluek  v.  Tollemaeht,  1 
C.  &  P.  5. 
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constitnte  her  his  agent,  and  authorize  her  to  contract 
debts  for  clothing  and  necessaries  for  them  (c) :  so 
where  the  father  allowed  the  children  to  live  with  a 
servant  (d). 

Bat  where  such  authority  could  not  be  implied  he 
would  not  be  liable,  even  though  his  misconduct  drove 
his  wife  from  the  house  (e),  unless  under  a  covenant  on 
his  part  to  maintain  the  children  (/) ;  such  a  covenant 
is  not  limited  to  minority  unless  by  express  words  (g). 

Where  the  children  were  living  with  the  wife  under 
an  order  made  by  the  Court  of  Chancery  under  the 
Custody  of  Infants  Act  {K),  against  the  wishes  of  the 
husband,  it  was  held  (diss.  Cockburn,  C.  J.)  that  the 
husband  was  liable  for  the  expenses  incurred  by  the 
wife  in  maintaining  them  {%), 

A  father  is  not  bound  to  maintain  his  illegitimate  Allowance  to 
child ;  but  a  request  by  him  to  the  mother  to  maintain  [j^ieritimate 
the  child,  he  promising  her  an  allowance,  is  sufficient  child. 
consideration  for  the  promise,  and  he  cannot  refuse  the 
allowance  (k). 

It  is  possible   that  a  distinction   might   be   drawn  When  implied 
between  necessaries  and  goods  which  are  not  so :  and  Ifl^^flL 

o  ^  necessaries. 

that  less  evidence  would  be  required  to  establish  a 
father's  liability  in  one  case  than  the  other.  If  the 
father  do  not  provide  necessaries  himself,  he  must 


{c)  Rawlins  v.  Fandyke,  3  Esp.  252 ;  Stone  v.  CarTf  3  £sp.  1 ;  but 
a  wife  has  no  general  authority ;  Atk}fns  y.  Pearce^  26  L.  J.  C.  P.  262  ; 
i>e5enAam  ▼.  Mellon,  6  App.  Cas.  24. 

(d)  Cooper  v.  PhUlips,  4  C.  &  P.  681. 

ie)  Hodges  y.  Hodffes,  Peake,  A.  C.  79. 

(/)  Zk  Crespigny  v.  De  Crespigny,  9  Ezch.  192. 

(9)  JUd, 

(A)  AisU,  p.  164. 

(t)  Baady  y.  Forder,  L.  R.  8  Q.  B.  669.  This  decision  was  (by  a 
majority  of  the  Court)  dissented  from  in  Meeredy  y.  Taylor,  Ir.  Rep.  7 
C.  L.  256. 

(i)  Jennings  v.  Broum,  9  M.  &  W.  496  ;  SmUk  v.  Boche,  6  C.  B.  N. 
S.  223  ;  see  also  Cameron  v.  Baker,  1  C.  &  P.  268 ;  S<Mch  y.  Straw- 
hridffe,  2  C.  B.  808 ;  Parnngton  v.  Donohoe^  Ir.  Bep.  1  C.  L.  676  ; 
Kwwlman  y.  BlueU,  L.  R.  9  Ex.  807. 
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know  that  tbey  are  provided  by  a  third  person ;  while 
in  the  other  case  he  is  the  only  person  to  judge  whether 
the  goods  shall  be  supplied  at  aJl  or  not  The  remarks 
of  the  judges  in  Urmston  v.  Ifev}comen(l)  seem  to 
point  to  an  implied  distinction  of  this  kind.  In  the 
older  cases  an  admission  of  liability  seems  to  have  been 
easily  inferred ;  e.g,,  sending  the  son  to  a  military 
college  was  held  to  imply  an  authority  in  him  to 
purchase  regimentals  (m) ;  or  if  the  father  saw  the  son 
wearing  clothes  supplied  and  made  no  remark  (n) ;  but 
Latu  V.  Wilkin  was  disapproved  of  in  MoHimore  v. 
Wright  (o),  and  cannot  now  be  regarded  as  law.  An 
authority  may  be  inferred  from  letters  (p). 

On  the  other  hand^  if  the  son  have  an  allowance,  that 
will  be  an  argument  against  implying  any  contmct  by 
the  father  (q). 

As  to  a  father's  liability  on  his  covenant  in  an  appren- 
ticeship deed,  see  aTite,  p.  96. 
Education.  ^he  duty  of  providing  education  stands  on  the  same 

footing  as  that  of  maintenance ;  it  is  of  imperfect  obli- 
gation, and  cannot  be  enforced  at  law(^*).  This  has 
been  partially  remedied  by  the  Elementary  Education 
Acts,  1870  and  1876  («),  the  former  of  which  enables 
every  School  Board  to  make  bye-laws  (Q  compelling 
parents  to  send  their  children  to  school  (u);  and  the 
latter  of  which  declares  (s.  4)  that  it  is  the  duty  of  the 
parent  of  every  child  to  cause  such  child  to  receive 

(Z)  4  A.  &  £.  899. 

(m)  BcUter  y.  JTe^n,  2  Stark.  501. 

(n)  Law  Y.  JVilkin,  6  A.  &  K  718  ;  and  see  Rolfe  y.  AbboU,  6  C.  & 
r.  286  ;  McOeorge  v.  Egan,  5  Bing.  N.  C.  196. 

(o)  6  M.  &  W.  485. 

(p)  Blackburn  v.  Mackay^  1  C.  &  P.  1  ;  Andrtioa  v.  GarraU,  6  C. 
B.  N.  S.  262.     See  also  Moan  y.  Towers,  8  C.  B.  N.  S.  611. 

iq)  Crantz  y.  GtU^  2  Esp.  471. 

(r)  Hodges  y.  Hodges,  Peake,  A.  C.  79. 

{s)  38  &  34  Vict  c.  75 ;  89  &  40  Vict  c.  79. 

(0  See  also  48  &  44  Vict  c.  23. 

(h)  Sea  74.  See  also  the  yarious  Befoimatories  and  Industrial 
Schools  Acts. 
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efficient  elementary  instruction  in  reading,  writing,  and 
arithmetic,  and  provides  penalties  (ss.  11, 12)  for  the 
breach  of  this  duty  (x).  The  parent  remains  liable, 
though  the  child  is  in  the  custody  of  another  (y). 

As  the  father  is  not  liable  at  law  for  his  children's  The  mother's 
maintenance,  still  less  is  the  mother.    Even  for  an  ille- 
gitimate  child   she   is  only  under  a  statutory  obliga- 
tion (z) ;  consequently,  her  administrator  is  not  bound 
to  expend  any  part  of  the  estate  in  its  maintenance  (a). 

The  Court  of  Chancery  recognized  to  the  fullest  Recognition 
extent  the  moral  obligation  of  a  father  to  provide  for  father's 
Ills  oSspring.     "  The  Court   considers  the  duties  of  a  J^f^p**^  ^^^ 
father  impose  on  him  thus  much,  if  he  be  himself  of  Chancery, 
ability,  to  maintain  his  children,  be  their  fortunes  what 
they  may,  and  to  provide  for  them  according  to  their 
expectations  "  (b),  a  duty  which  extends  to  his  posthu- 
mous children  (c) ;  but  the  obligation  can  only  indirectly 
be  enforced  ;  e.g.,  the  Court  allows  interest  on  a  legacy 
to  a  child  to  begin  from  the  father's  death  instead  of 
the  expiration  of  one  year  (d) ;  and  maintenance  will 
not  in  general  be  allowed  out  of  a  child's  property,  if  ^  ,.  •? 

the  father  is  living  (e).     So  if  the  father  be  a  lunatic,  ^  '  / 

maintenance  will  be  allowed  his  children  out  of  his 
property,  on  the  ground  that  he  must  be  considered 
desirous  of  fulfilling  a  moral  duty  (/). 

A  mother  is  not  under  such  an  obligation,  and  conse-  Liability  of 
quently  maintenance  will  be  allowed  out  of  the  children's  TCcogidzed. 


(z)  See  London  School  Board  y.  Wood,  15  Q.  B.  D.  415,  and  casea 
there  cited. 

(y)  London  School  Board  y.  Jackson,  7  Q.  B.  D.  502. 

W  AnU,  p.  172. 

(a)  BuUinger  y.  Temple,  4  B.  &  S.  491. 

(6)  Per  Lord  Eldon,  2  Rasa.  28 ;  and  see  Butlor  y.  Butler,  8  Atk. 
60 ;  Fawkner  y.  WaOe,  1  Atk.  408 ;  Eill  y.  Chapman,  2  B.  C.  C. 
281 ;  Be  Pttghy  17  Jar.  979. 

(«)  WaUia  y.  Hodgstm,  2  Atk.  115,  116. 

{d)  Poet,  ch.  xyi.  s.  1. 

(0  Poet,  ch.  xiy. 

(/)  £Bp.  Haycock,  5  Boas.  154. 

8.L.L  K 
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own  property  without  reference  to  her  ability  to  support 
them  (g). 
Divorce  Acts.      Under  the  Divorce  Acts  a  father  may  be  ordered  to 
pay  maintenance^  or  part  of  the  mother's  income  under 
the  settlement  may  be  so  applied  (A). 

{g)  Post,  ch.  xiv, 
(A)  Ante,  p.  17a 


CHAPTER    X. 

RIGHTS  OF  FATHER  AND  CHILDREN  IN  CONNEXION 

WITH  PROPERTY. 

Section  1. — Rights  of  Fatlier  over  Real  and  Person^ 
Estate,  and  Earnings  of  ChiXdreTU 

FiRST^  as  to  real  estate. 

The  exact  rights  possessed  by  a  father  over  the  real  Scantiness  of 
estate  of  his  children  is  a  subject  on  which  but  little  is 
to  be  found  in  the  books.  Nor  is  this  to  be  wondered 
at.  The  father  was  guardian  in  socage  of  lands  which 
came  to  an  infant  by  descent,  a  guardianship  discussed 
ia  the  next  chapter,  while  the  lord  was  guardian  of 
laud  held  in  chivalry.  Thus,  as  has  been  pointed 
out  (a),  it  is  not  surprising  that  the  ancient  law  should 
not  have  provided  for  lands  which  an  infant  took  by 
purchase,  for  before  the  Statute  of  Wills  (b)  an  infant 
was  scarcely  likely  to  be  enfeoffed  of  land  which  he 
could  not  manage. 

As  guardian  by  nature  and  nurture,  a  father  does  not 
seem  to  have  any  legal  or  beneficial  interest  in  or  title 
to  a  control  over  land  belonging  to  a  child  (c). 

Ifi  however,  a  father  enter  on  land  belonging  to  a  Father  treated 
child,  the  Court  of  Chancery  will  look  on  him  as  bailiff  ^j^^^^^^^^ 
or  guardian,  and  decree  an  account  of  the  profits  (d)  ; 

(f)  Macpheraon  on  Infants,  p.  65. 
W  32  Hen.  VIII.  c.  1. 

(<*)  R.  T.  SherririffUm,  3  B.  &  Ad.  714 ;  see  Co.  Litt.  88  b,  Haig., 
note  66. 

W  Morgan  v.  M<yrgan,  1  Atk.  489  ;  Thomas  y.  Thomas^  2  K.  ft  J. 

7». 
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lut  where  a  chDd  has  lived  for  many  years  with  the 
father^  and  the  rents  have  been  applied  in  maintaining 
the  common  establishment,  an  account  would  probably 
be  presumed  to  have  been  settled  (e). 

A  father,  tenant  by  the  curtesy,  will  be  restrained 
from  committing  waste  (/). 

The  father  may  of  course  be  appointed  guardian  by 
the  Court  (gr). 

Second,  as  to  personalty. 

Le^cy  not         If  a  legacy  be  given  to  an  infant,  the  executor  or 

o       cr.  ^j.jjg^g^  cannot  discharge  himself  by  paying  it  to  the 

father,  as  guardian  (h),  unless  the  Court  allows  it  under 

special  circumstances ;  as  where  a  small  legacy  was  paid 

to   the   father   to  enable   him   to  emigrate   with   the 

child  (i),  or  unless  the  father  be  the  person  directed  by 

the  will  to  receive  the  legacy  (k).     In  one  case  a  gold 

watch  and  some  trinkets  given  to  a  child  were  handed 

to  the  father  (l). 

Goods  of  son       The  goods  of  a  son  living  with  his  father  are  not 

not  in  father's      •.i«i>  i  i:i*  •,•  ±  ,      i  * 

order  and  dis-  '^vithm  his  order  and  disposition,  so  as  to  pass  to  his 

position.         trustee  in  bankruptcy  (m). 

Father's  right      Connected  with  this  subject  is  the  question  how  far 

^rnings!^*  the  father  has  a  right  to  the  earnings  of  his  children. 
According  to  Blackstone  (w),  "  A  father  may  have  the 
benefit  of  his  children's  labour  while  they  live  with  him 


(e)  Smith  T.  Smith,  28  Bear.  554 ;  Wright  y.  Fanderplaiik,  8  De  G. 
M.  k  G.  183. 

(/)  Roberts  v.  Roberta,  Hardr.  96. 

{tj)  Post,  ch.  xi.  7. 

(A)  Rotherham  v.  Famhaw,  8  Atk.  629 ;  DagUy  v.  Tolferry,  1  P. 
W.  285  ;  Phillips  y.  Paget,  2  Atk.  80  ;  see  McCreight  v.  McCreight,  13 
Ir.  Eq.  314,  cited,  post,  p.  215. 

(t)  Welsh  y.  Welsh,  1  Drew.  64.  See  cases  where  tlie  capital  of  a 
legacy  is  broken  in  upon,  post^  ch.  xy.  s.  2. 

(At)  Cooper  y.  Thomitn,  3  B.  C.  C.  96,  186,  and  cases  of  gift  to  a 
porcnt  for  maintenance  of  his  children,  post,  ch.  xiy. 

(0  Hill  y.  Chapman,  2  B.  C.  C.  612. 

(w)  Davis  y.  Living,  HqU,  N.  P.  C.  276  ;  Viner  r.  Cadell,  3  Esp, 
88  ;  and  ante,  p.  14. 

(n)  1  Com.  458. 
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and  are  maiDtained  by  him :  but  this  is  no  more  than 
he  is  entitled  to  from  bis  apprentices  and  servants," 
This  may  be  taken  as  authority  for  the  position  that  if 
a  child  work  for  his  father  he  cannot  afterwards  claim 
wages  on  an  implied  assumpsit  (o) :  whether  the  father 
has  the  same  right  to  his  children's  earnings  as  a  master 
has  to  those  of  his  apprentice  {p)  seems  open  to  much 
doubt.  The  author  has  been  unable  to  find  any  case 
in  the  books  bearing  directly  on  the  subject,  but  such  a 
right  seems  inconsistent  with  the  right  of  an  infant  to 
sue  for  wages  (q) ;  and  with  a  case  before  Lord  Hard- 
wicke,  too  imperfectly  reported,  however,  to  be  decisive 
as  an  authority,  and  for  which  the  author  has  vainly 
searched  the  Registrar's  book.  In  that  case  (r)  a 
daughter  lived  with  and  was  maintained  by  her  father, 
and  he  received  from  the  managers  of  theatres  her 
earnings  as  an  actress.  On  his  becoming  bankrupt, 
she  claimed  as  creditor  of  the  estate  what  he  had  thus 
received,  offering  to  deduct  what  he  had  expended  on 
her  maintenance.  Lord  Hardwicke  after  some  hesita- 
tion directed  an  inquiry,  how  much  the  father  had 
received  to  the  daughter's  use,  unless  as  to  so  much  as 
was  a  covenant  with  the  daughter  herself;  but  to  avoid 
the  expense  of  an  account,  she  was  admitted  as  creditor 
for  an  agreed  sum.  There  is  nothing  in  the  report  to 
explain  the  nature  of  the  covenant  alluded  to  in  the 
judgment 

If  there  is  a  consideration  on  the  father's  part,  e,y,, 
establishing  the  son  in  a  business,  to  which  he  may  hope 
to  succeed  on  the  father's  death,  he  cannot  afterwards 
claim  as  creditor.  Thus  in  Pl/wme  v.  Plume  (s)  the 
father,  who  was  in  business  in  Hertfordshire,  established 


(o)  Exp,  Glover^  1  Mont.  Dig.  178,  cited  Eden,  Bank.,  drd.  ed. 
124. 
ip)  AnU,  p.  97. 

{q)  jK.  ▼.  ChiUe^ord^  4  B.  &  C.  94, 101 ;  anU,  p.  98. 
(r)  JEep.  Maeklin,  2  Yes.  sen.  675. 
(*)  7  Yes,  258. 
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Doctrine  of 

American 

law 


the  son  as  a  cooper  at  Enfield,  and  the  son  after  paying 
for  his  board  handed  over  the  rest  of  his  earnings  to  his 
father,  receiving  no  wages.  After  the  father's  death  he 
claimed  a  sum  as  wages  for  two  and  a  half  years,  during 
which  he  had  carried  on  the  business.  Lord  Eldon 
held  that  the  intention  was  that  the  father  should 
receive  the  profits  during  life,  the  remuneration  to 
which  the  son  looked  being  the  hope  of  succeeding  to 
the  business  at  the  father's  death,  and  he  disallowed 
the  claim.  There  was,  however,  the  further  ground 
that  if  the  son  had  any  claim  it  was  satisfied  by  a 
legacy  in  the  father's  will.  So,  if  the  father  maintain 
the  child,  after  a  lapse  of  time  the  Court  would  probably 
presume  that  all  accounts  between  them  had  been 
settled  (t). 

According  to  American  law,  the  father  is  entitled  to 
the  earnings  of  his  infant  children  (u),  and  is  the  proper 
person  to  sue  for  them  (x),  unless  the  son  is  emanci- 
pated (j/),  or  the  father  has  consented  to  his  receiving 
the  wages  earned  by  him  (z) ;  a  consent  which  may  be 
inferred  from  slight  circumstances,  if  the  minor  is 
Eloigned  from  his  father  (a). 

The  mother's  right  after  the  father's  death  is  the 
same,  where  the  child  is  unemancipated  and  has  no 
other  guardian  (6). 


Gift  under 
parental 
inflncnee 
set  aside. 


Section  2. — Gifts  by  Child  to  Parent 

"The  law  on  this  subject  is  well  settled.     A  child 
may  make  a  gift  to  a  parent,  and  such  a  gift  is  good,  if 

(0  Smith  Y.  Smith,  2S  Beav.  554. 

(m)  Benson  v.  Eemington,  2  Mass.  R.  113,  2  Kent,  Com.  193,  194. 
(x)  Plummer  v.  Webb,  4  Mason,  880  ;  Keen  v.  Sprague,  8  GreenL  77. 
(y)  Stiles  v.  OranvilU,  6  Cush.  458. 

(«)  Jenny  v.  Alden,  12  Mass.  R.  386 ;  Whiting  v.  Earle,  8  Pick. 
201 ;  Burlinghame  v.  Burlinghame,  7  Cowen,  92. 
(rt)  Gale  r.  ParroU,  1  New  Hamp.  28. 
(6)  Nightingale  v.   fTithingUm,  15  Mass.  R.  272,   274 ;  Jemuss  r 
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not  tainted  with  parental  influence.  Parental  influence 
is  to  be  presumed  as  long  as  the  parental  authority  and 
dominion  last^  and  while  they  last  it  lies  on  the  parent 
to  prove  that  the  parental  influence  is  not  exercised^ 
which  he  must  do  by  showing  that  the  child  had  inde- 
pendent advice,  or  in  some  other  way.  When  the 
parental  influence  is  disproved,  gifts  by  children  stand 
on  the  same  footing  as  any  other  gifts  (c),  and  the  ques- 
tion to  be  tried  is  whether  there  is  a  delibemte,  unbiased 
intention  on  the  part  of  the  child  to  give  to  the 
parent ''(({).  And  in  the  same  case  Knight-Bruce, 
L.  J.,  speaks  of  "  the  rigid  strictness  and  the  watchful 
jealousy  with  which  on  principles  of  natural  justice,  and 
upon  considerations  important  to  the  interests  of  society 
the  law  of  this  country  examines,  scrutinizes,  and,  if  I 
may  borrow  an  old  expression,  weighs  in  golden  scales, 
every  transaction  between  a  guardian  and  ward,  or 
between  a  parent  and  child,  which,  including  or  con- 
sisting of  a  gilt  from  the  younger  to  the  elder,  takes 
place  so  soon  after  the  termination  of  the  legal  autho- 
rity that  the  ward  or  child  may  in  consequence  probably 
not  be  in  the  largest,  amplest  sense,  not  in  mind  as  well 
as  in  person,  an  entirely  free  agent "  (e).  If  a  son  im- 
peaches such  a  transaction,  the  onus  is  on  the  father  to 
show  that  the  child  had  independent  advice,  and  that 
he  executed  the  deed  with  full  knowledge  of  its  contents, 
and  with  a  free  intention  of  giving  the  father  the  benefit 
conferred  by  it(/).  In  the  cases  cited  below  the 
transaction  has  been  held  unmaintainable  (g). 

Enunon,  15  New  Hamp.  486 ;  Freto  y.  Brown,  4  Mass.  R.  675 ; 
Hammnd  ▼.  Ccrhdt,  9  Amer.  R.  288  ;  Mattkewson  t.  Perry ^  ib,  839. 

(c)  See  anie,  p.  54. 

W  ^er  Turner,  L.  J.,  Wright  v.  Vanderplank,  8  Do  G.  M.  k  G.  p. 
146. 

{e)  See  also  the  remarks  of  Lord  Eldon  in  ffcUch  y.  ffcUeh,  9  Yos. 
292. 

(/)  BavHirigge  y.  Brownt,  18  0.  D.  188. 

isi)  Cocking  y.  Pratt,  1  Vos.  sen.  400  ;  Carpenter  y.  fferiat,  1  Ed. 
358 ;  Bercn  y.  Emm,  2  Atk.  160 ;  Young  y.  Peachey,  2  Atk.  264 ; 
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parentis. 

Set  aside 
against  third 
person. 


If  a  son  give  all  his  property  to  his  father,  the  latter 
undertaking  to  pay  the  son's  debts,  the  presumption  is 
that  the  surplus  belongs  to  the  son,  unless  the  father 
can  prove  that  he  was  to  take  it  for  his  own  benefit  (A). 
Donee  fM  20017  The  law  is  the  same  if  the  donee  be  in  loco 
parentis  (i). 

The  transaction  will  be  set  aside  against  a  third 
person,  if  he  takes  a  benefit,  knowing  the  nature  of  the 
circumstances  (A;). 

With  regard  to' real  estate,  where  the  father  and  son 
concurred  in  selling  a  settled  estate,  the  father  receiving 
all  the  purchase  money,  the  Court  refused  to  assist  the 
purchaser  to  get  in  the  legal  estate,  which  was  out- 
standing (f). 

If  an  heir  apparent  pay  off  a  charge  on  land,  the 
presumption  is  that  he  does  it  for  his  own  benefit  (m). 

If  it  can  be  shown  that  the  son  was  in  fact  a  free 
agent,  the  gift  will  be  upheld  (n),  and  imdue  influence 
is  not  necessarily  presumed  (o) :  and  as  against  a  third 
person,  there  must  be  ground  for  imputing  knowledge 
of  undue  influence  to  him,  or  the  transaction  as  agidnst 


Heir  paying 
off  charge. 

AVhen  gift 
upheld. 


Glissen  v.  Ogden,  cited  ibid.  p.  258  ;  Hawes  y.  WyaU,  3  B.  C.  C.  156  ; 
Baker  v.  Bradley,  7  De  G.  M.  &  G.  597  ;  WrigfU  y.  Fanderplank,  8 
De  G.  M.  &  G.  183  ;  MeUand  v.  Gray,  2  Y.  &  C.  C.  C.  199 ;  Bury  v. 
Oppe7theim,  26  Beav.  594  ;  Chambers  y.  Crabbe,  11  Jar.  N".  S.  277  ; 
Davies  v.  Davies,  4  Giff.  417  ;  Turner  v.  Collins,  7  Ck  829. 

(A)  May  y.  May,  33  Beay.  81. 

(i)  Beasley  y.  Magralh,  2  Sch.  &  Lef.  81 ;  E^y  y.  Lake,  10  Ha.  260 ; 
Archery,  Hudson,  7  Beay.  551. 

{k)  Archer  v.  Hudson,  7  Beay.  551 ;  King  y.  Savory,  5  H.  L.  C. 
627  ;  Detmar  y.  Metropolitan  and  Prov.  Bank,  1  H.  &  M.  641 ;  Berdoe 
V.  Dawson,  34  Beay.  603 ;  Bainbrigge  y.  Broume,  18  C.  D.  188.     See 
11  also  the  cases  between  gi^ar^Un  i^^^  yftrJijP^^  <*^  YYvni,  s,  ^^ 

(Q  Hannah  y.  Hodgson,,  30  Beay.  19.  See,  howeyer,  Macqueen  y. 
Farquhar,  11  Ves.  467  ;  Cockcro/t  y.  Saicliffe,  2  Jur.  N.  S.  823 ;  jRe 
Huish's  Charity,  10  £q.  5. 

(wi)  CrowY.  PeUingill,  W.  N.  1869,  73;  88  L.  J.  Ch.  186. 

in)  Blackburn  y.  Edgeley,  1  P.  W.  600  ;  Craw  y.  PeUingUl, 

{p)  Bhodes  y.  Cook,  2  S.  &  St.  488  ;  Firmin  y.  Pulha^n,  2  I>e  G. 
k  S.  99.  As  to  this  last  case,  see,  howeyer,  King  y.  King,  3  Jar.  1^.  S. 
609. 
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liim  cannot  be  set  aside  (p).  If  a  solicitor  purports 
to  act  for  the  child,  the  purchaser  is  entitled  to  assume 
that  he  gave  the  child  proper  advice^  though  acting 
also  as  the  father's  solicitor  (^). 

An  exception  to  the  rule  that  the  Court  will  look  Family  ar- 
with  jealousy  on  transactions  between  a  father  and  son  ^^^°^®^  ^ 
is  found  in  the  well-known  doctrine  respecting  family 
arrangements,  i.e,,  where  an  estate  is  resettled  in  a 
way  advantageous  for  the  family  generally,  though  the 
son  gives  up  some  of  his  rights.  Ajgreements  of  this 
kind  have  been  regarded  with  favour  from  early 
times  (r),  and  the  principles  which  distinguish  them 
from  ordinary  transactions  between  father  and  sou 
have  been  elaborately  discussed  in  several  modern 
cases  (s). 

Such  a  transaction  may  be  founded  on  a  compromise 
of  disputed  rights  (t). 

A  family  arrangement  may  be  good,  though  some 
pressure  has  been  used  on  the  part  of  the  father  (u),  or 
though  the  father  take  some  benefit  (x) ;  nor  is  it 
essential  that  the  son  should  have  independent  advice  (y). 

But  the  son  must  have  a  reasonable  knowledge  of 
what  he  is  doing  or  the  arrangement  will  be  set  aside  (z). 


ip)  Tkomber  v.  Sheard,  12  Bear.  589. 

{q)  Bainbriffge  v.  Bnwme,  18  C.  D.  188.  ^-  ^'«tA*.  r  /^^***.*A-  5$U^  / 

(r)  WyeherUy  v.  Wycherley,  2  Ed.  175 ;  Stoekley  v.  Stockley,  1  V. 
&  B.  23  ;  Kinekant  y.  Kinehant,  1  B.  C.  C.  369  ;  Tweddell  y.  Tweddcll, 
Turn.  &  R.  1. 

{8)  Bellamy  y.  Sabiiie,  2  Ph.  425  ;  Baker  v.  Bradley,  7  De  G.  M.  k 
G.  697  ;  Head  y.  Qodlee,  Job.  586;  TaZhot  v.  Stani/orth,  IJ.  &  H. 
484  ;  HoghUm  y.  HoghUm,  16  Beay.  278  ;  HoUyuY,  Hdblyn,  41  C.  D. 
200. 

(0  BogvUU  y.  Middletan,  29  L.  T.  841 ;  PaHridge  y.  Smith,  9  Jur. 
X.  S.  742. 

(w)  Cory  V.  Cfory,  1  Ve«.  Sfln.  19 ;  Eartopp  y.  ffartopp,  21  Beay. 
259;  Jennery.  Jenner,  2  De  G.  F.  &  J.  359  ;  Fotis  v.  Surr,  13  W.  R. 
909. 

(x)  Jenner  y.  Jenner  ;  Potts  v.  Surr. 

(jr)  BMyn  y.  Hoblyn ;  Bainbrigge  y.  Broiau  ;  see  also  Tucker  v. 
BewneU,  88  C.  D.  1. 

(s)  Utadcm  y.  Meadows,  16  Beay.  401 ;  Fam  y.  Fane,  20  £q.  698. 
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And  it  must  not  be  merely  to  give  the  father  a  benefit  (a), 
or  that  part  may  be  set  aside,  though  the  general  pro- 
visions of  the  deed  as  a  family  arrangement  may  be 
upheld  (6). 

Creditors.  It  may  be  good  as  against  creditors  (c).    For  a  fuller 

discussion  of  this  doctrine  see  StapiUon  v.  StapUton  (d), 

Canfirmatioii.  Like  all  voidable  transactions,  gifts  to  a  parent,  which 
might  have  been  set  aside  at  the  beginning  may  become 
binding  by  acquiescence  (e),  or  by  the  person  who  had  a 
right  to  set  the  transaction  aside,  acting  on  it  (/)  or 
recognizing  it  as  valid  (g),  and  allowing  third  persons 
to  acquire  rights  under  it  (h). 


Section  3. — Gifts  by  Parent  to  ChUd. 

Nopresamp-  There  is  no  presumption  against  the  validity  of  a 
vaMif^^*  gift  by  a  parent  to  a  child  (0 :  "  the  geneml  rule  is  in 
fact  the  other  way,  and  throws  the  burden  of  proof  on 
the  party  denying  the  fact  of  gift  "  (A),  unless  there  be 
some  countervailing  presumption,  e,g.,  the  son  be  the 
parent's  solicitor  (I). 

(a)  Paints  v.  Wheeler,  2  Ba.  &  B.  18 ;  Wallace  v.  Wallace,  2  Dru. 
&  War.  452,  469. 

(b)  DimsdaU  t.  Diniadale,  8  Drew.  556  ;  Soblyn  y.  ffohlfffh  ^1 C.  D. 
200. 

(c)  Wakefield  y.  Gibbon,  1  Giff.  401. 

(d)  2  Wh.  &  Tud.  L.  C,  6th  od.,  982. 

{e)  WUloughby  v.  ^indewake,  11  Jur.  N.  S.  624,  706 ;  Turner  v. 
Collins,  7  Ch.  829. 

(/ )  Ilogera  v.  Bruce,  Beatt.  486. 

Q)  Wright  v.  Vanderplank,  8  De  G.  M.  k  G.  138  ;  PoUa  v.  Surr,  13 
W.  R.  909. 

(h)  Broion  v.  Carter,  5  Ves.  862  ;  JarraU  v.  Aldham,  9  Eq.  463. 
See  as  to  gifts  by  ward  to  guardian,  post,  ch.  zzviii.,  aod  Fox  y.  Mackreth^ 
1  Wh.  k  Tud.  L.  C,  6th  ed.,  174. 

(t)  Beanland  v.  Bradley,  2  Sm.  &  Giff.  889. 

(k)  Garrett  v.  Wilkifwrn,  2  De  G.  ft  S.  244. 

(Z)  Ibid. 
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A  gift  once  made  cannot  be  recalled  (m).    "  When  Gift  cannot 
a  father  parts  with  property  in  favour  of  his  son,  it  ^  re<»^®^- 
becomes  as  between  them  the  exclusive  property  of  the 
son  as  much  as  if  it  had  been  given  to  him  for  valuable 
consideration  "  (n). 

A  voluntary  settlement  is  binding  as  against  the  Maiutenance 
father,  and  may  be  enforced  by  the  children  (o)  ;  but  if  ducted  from 
the  children  have  been  maintained  by  him,  he  would  ^' 
probably  be  allowed  to  deduct  sums  so  expended  from 
the  amount  found  due  from  him  (p). 

We  may  here  refer  to  the  well-known  rule  of  equity  Rule  against 
against  double  portions.  It  does  not  exteod  to  the  case  tions.^  ^°^" 
of  actual  gift  to  a  child  before  the  date  of  the  will. 
"  There  is  no  presumption  of  law  that  the  payment  of  a 
sum  of  money  to  a  child,  even  by  a  father  before  the 
date  of  the  will,  is  to  go  against  a  legacy  to  that 
child "  (q),  imless  there  be  some  contract  by  the  child 
that  it  shall  do  so  (r),  or  a  hotchpot  clause^  or  other 
evidence  of  intention  in  the  will. 

The  presumption  against  double  portions  arises  where  Distinction 
there  is  a  gift  of  a  portion  in  a  settlement,  and  also  a  adaption 
gift  in  a  will  by  a  father  to  a  child  ;  and  the  presump-  and  satis- 
tion  is  founded  on  the  assumption,  that  the  maker  of    °  ^^°' 
the  second  instrument  supposed  himself  to  be  sub- 
stantially satisfying  the  obligations  of  the  first     The 
rule  is  much    easier  of  application  where    the  will 
precedes   the  settlement  than  where  the  settlement 
precedes  the  will ;  in  the  first  case  the  instrument  of 
gift  is  revocable,  and  the  testator  may  either  by  express 

(m)  Smith  T.  Smith,  7  C.  &  P.  401 ;  ButUct  y.  Wesihrook,  2  C. 
k  P.  578 ;  Andrew  y.  Andrew,  22  W.  K.  684. 

(n)  May  t.  May,  83  Beay.  81. 

(o)  Peire  v.  Espinaase,  2  M.  &  E.  496  ;  Bill  y.  Curetm,  2  M.  k 
K.  503 ;  Langdm  y.  £lake,  12  L.  T.  N.  S.  202. 

{p)  WiUiamnn  y.  Codrington,  1  Yes.  sen.  516. 

iq)  Per  Wickens,  V.-C,  TayUn-  y.  Cartvjvight,  14  Eq.  167,  176  ; 
Si  PeaukSe*  Edaie,  iirid,  236. 

(r)  Upton  r.  Prince,  Caa.  t.  Talb.  71 ;  Cfuy  y.  ffolman,  W.  N,  1874, 
101 
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words  or  by  implication  of  law  substitute  a  second  gift 
for  the  former.  In  this  case  the  gift  by  will  is  said  to 
be  adeemed.  In  the  second  case,  where  the  father 
enters  into  a  covenant  to  settle  land  or  money,  he 
cannot  alter  that  covenant,  and  if  he  give  benefits  by 
his  will  to  the  same  objects,  and  state  this  to  be  iu 
satisfaction  of  the  covenant,  he  necessarily  gives  the 
objects  of  the  covenant  the  right  to  elect  whether  they 
will  take  under  the  covenant  or  under  the  will.  The 
distinction  between  cases  of  "  ademption  "  and  "  satis- 
faction" is  manifest.  In  cases  of  satisfaction  the 
persons  intended  to  be  benefited  by  the  covenant,  and 
the  persons  intended  to  be  benefited  by  the  bequest  or 
devise  must  be  the  same ;  in  cases  of  ademption  they 
may  be  and  frequently  are  diflferent  (s).  As  the  ques- 
tion is  one  of  intention,  it  must  depend  on  the  circum- 
stances on  each  case,  whether  the  oi*dinary  presumption 
is  rebutted  or  not.  A  full  discussion  of  the  doctrine 
does  not  fall  within  the  scope  of  this  treatise ;  the 
reader  is  referred  to  Exp,  Pye  (t)  and  the  notes  thereto, 
where  all  the  cases  are  discussed. 
Gift  by  a  ^  kgacy  given  by  a  parent  to  a  child  to  whom  he  is 

P^^t  who  is  indebted  stands  on  the  same  footing  as  a  legacy  by  a 
bis  child.        Stranger,  and  will  not  be  held  to  be  a  satisfaction  of  the 
debt,  unless  it  be  equal  to  or  greater  than  the  debt  in 
amount,  and  the  presumption  of  satisfaction  be  not 
otherwise  rebutted  (tt),  but  a  gift  of  a  portion  in  the 
parent's  lifetime  equal  to  or  exceeding  the  debt  will 
primd  facie  be  considered  a  satisfaction ;  though  the 
portion  is  expressed  to  be  given  in  consideration  of 
natural  affection  (x), 
Adyanccment      By  22  &  23  Car.  II.,  c.  10,  and  1  Jac.  IL,  a  17, 
^u^'^of^®  s.  7,  generally  caUed  the  Statutes  of  Distribution,  the 

Distribution. 

{8)  ChichesUr  v.  Coventry,  L.  R.  2  H.  L.  C.  90. 
(t)  2  Wh.  k  Tad.  L.  0.  6th  ed.  882. 
(u)  Tolson  v.  Collins,  4  Yes.  488. 

{x)  Plunkett  v.  Leuns,  8  Ha.   816,  where  the  autborittes  are  re- 
viewed. 
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di;5tribution  of  an  intestate's  effects  is  regulated.  Under 
sect.  5  of  the  first-mentioned  Act,  if  the  intestate 
leave  a  widow  and  children,  she  takes  one-third  of  his 
residuary  estate^  and  the  children  and  the  persons  Avho 
legally  represent  such  children,  in  case  any  of  them 
be  then  dead^  take  the  remaining  two-thirds.  But 
every  child  (except  the  heir)  is  obliged  to  account  for 
"any  estate  by  the  settlement  of  the  intestate,"  and  any 
advancement  made  by  him.  "  But  the  heir,  notwith- 
standing any  land  he  shall  have  by  descent  or  otherwise 
from  the  intestate,  is  to  have  an  equal  part  in  the  dis- 
tribution with  the  rest  of  the  children,  without  any  con- 
sideration of  the  value  of  the  land  he  hath  by  descent 
or  otherwise  from  the  intestate."  If  a  widow  advance 
a  child,  and  die  intestate,  the  advance  need  not  be 
brought  into  hotchpot  (y).  By  the  combined  opera- 
tion of  the  Statute  of  Distributions  and  1  Will.  IV. 
c.  40  (under  which,  in  the  absence  of  a  contraiy  inten- 
tion in  the  will,  the  executor  is  a  trustee  of  any  residue 
undisposed  of  for  the  person  or  persons  who  would  be 
entitled  to  the  estate  under  the  Statute,  if  the  testator 
had  died  intestate),  advances  must  be  brought  into 
hotchpot  in  the  case  of  a  partial  intestacy  (z),  though 
this  is  said  not  to  have  been  formerly  the  case  (a). 

It  will  be  observed  that  the  heir  at  law  is  not  bound  Heir  need  not 
to  bring  into  hotchpot  land  which  he  takes  by  descent  into  hotchpot. 
or  otherwise  from  the  intestate.  This  provision  includes 
the  case  of  a  youngest  son  taking  land  in  Borough 
English  (6),  Money  laid  out  in  the  repair  of  houses 
which  afterwards  descended  to  the  heir  need  not  be 
brought  into  hotchpot,  though  it   would  have   been 


(y)  HoU  T.  Frederick,  2  P.  W.  356. 

{z)  HarU  v.  Meredith,  18  L.    R.    Ir.   841 ;  and  see  Stewart    v 
i&ewari,  15  C.  D.,  p.  542. 

(rt)  Ccwper  T.  SeoU,  8  P.  W.  124 ;    WalUm  v.    Walton,  14  Vea. 
324. 

ih)  Luiwifc'ie  v.  Luitojeh^,  Cas.  t  Talb.  276,  OTerruling  PraU  r. 
Truif,  2  8tra.  36. 
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otherwise  if  the  houses  had  been  given  to  the  heir  and 
then  the  money  expended  on  them  (c).  A  more  difficult 
question  arises  if  there  are  only  daughters,  who  take  as 
coparceners,  whether  one  of  them  need  bring  into  hotch- 
pot land  given  to  her  by  the  intestate  in  his  lifetime  (cQ. 

What  IS  an         rjy^Q  question  has  often  arisen  what  is  an  advance- 
advance.  /  .  oi      1 

ment  within  the  Statute.    Small  sums  given  as  presents 

are  not  an  advance  {e),  nor  are  sums  expended  in  main- 
tenance and  education  (/),  nor  a  gold  watch  and  wed- 
ding clothes  (g).  A  gift  by  will  is  not  an  advance, 
though  the  testator  die  partly  intestate  {h). 

But  money  given  as  a  part  of  a  child's  fortune  is  an 
advance  (i),  or  money  which  the  intestate  in  his  own 
marriage  settlement  covenants  to  pay  to  the  eldest 
son  (k).  So  is  an  annuity,  or  portion  given  on  the 
marriage  of  the  son,  though  given  on  a  contingency,  or 
being  a  reveraion  on  a  life  interest  in  the  father  (Z). 
Though  an  annuity  is  dependent  on  contingencies  and 
is  practically  determinable  at  the  will  of  the  father,  it 
must  be  brought  into  hotchpot,  %.€.,  either  the  estimated 
value  at  the  time  of  the  grant,  or  the  payments  which 
have  been  made  under  it  (m).  The  price  of  a  commis- 
sion and  outfit  of  a  son  entering  the  army  (n) ;  the  pay- 
ment of  debts  of  honour  the  nonpayment  of  which  would 


(c)  Smith  T.  Smi^,  6  Ves.  721. 

(d)  See  the  question  touched  on  but  not  decided,  DilUm  v.  Coppm^ 
A  My.  &  Cr.  647,  666,  669. 

(«)  Morris  V.  Burroughs,  1  Atk.  403  ;  P%isey  v.  JDesbouvtrie,  3  P. 
W.  317,  note  0. 

(/)  Ibid, 

(g)  Elliot  T.  Collier,  8  Atk.  528  ;  1  Yes.  sen.  15.  See  also 
Watson  T.  Watson,  33  Bear.  574  ;  lU  Peacock's  estate,  14  £q.  236. 

{h)  Edwards  v.  Freevum,  2  P.  W.  435 ;  TvHsden  v.  Tinsden,  9 
Ves.  425.     See  Cooper  v.  Cooper,  8  Ch.  813  ;  L.  K.  7  H.  L.  C.  53. 

(t)  Morris  v.  Burroughs,  1  Atk.  399. 

Ik)  Phiney  v.  Phiney,  2  Vera.  638. 

(l)  Edwards  V.  Frccnian,  2  P.  W.  435 ;  see  Hatfidd  r.  Minet^ 
8  C.  D.  136. 

(wi)  Kirkcudbright  v.  Kirkcudbright,  8  Ves.  51. 

(n)  Boyd  v.  Boijd  4  Eq.  305  ;  Taylor  v.  Taylor,  20  Eq.  155. 
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oblige  a  son  to  leave  the  army  (o) ;  of  a  premium  paid 
to  a  solicitor  on  articles^  including  stamps  and  ex- 
penses (p) ;  of  the  admission  fee  to  an  Inn  of  Court  (q) ; 
and  generally,  per  Jessel,  M.  R  (r),  any  sums  paid  by 
a  parent  for  the  purpose  of  permanently  establishing  a 
child  in  life,  are  advances.  A  fee  to  a  special  pleader 
in  whose  chambers  the  child  was  a  pupil,  and  the  cost 
of  an  outfift  for  India,  were  in  the  same  case  held  not  to 
be  advances.  In  Pusey  v.  Deshoxiverie  (s),  payment  of 
an  apprentice  fee  was  said  not  to  be  an  advance,  but 
that  was  under  the  custom  of  London  (t).  Money  given 
to  a  son  to  employ  in  trade  is  an  advancement,  though 
the  son  only  carried  on  tbe  business  at  the  intestate's 
argent  request,  and  the  money  was  in  fact  lost  (u). 

If  a  provision  be  made  for  a  son  on  marriage,  all  the  Provisloii 
limitations  to  the  wife  and  children  are  part  of  the^^^ 
advancement,  not  merely  the  interest  taken  by  the  son 
himself  {x).    If  a  child  who  has  been  advanced  die,  his 
issue  cannot  claim  a  distributive  share  without  bringing 
such  advancement  into  hotchpot  {y). 

The  provisions  as  to  hotchpot  being  for  the  benefit  of 
the  children  only,  the  widow's  share  is  to  be  reckoned 
before  bringing  in  advancements  {z). 

By  the  customs  of  London  and  York,  and  some  parts  Customs  of 
of  Wales,  the  personal  estates  of  freemen  of  London,  or  yot\l. 
of  persons  residing  in  the  province  of  York  (except  the 
diocese  of  Chester),  or  in  some  parts  of  Wales,  were 

{o)  Boyd  T.  Boyd,  4  £q.  805 ;  BlockUy  v.  Bloekley,  29  C.  D.  250 ; 
cmUra,  Taylor  v.  Taylor,  20  £q.  155. 

ip)  Boyd  V.  Boyd. 

{q)  Taylor  v.  Taylor. 

(r)  Ihid, 

(s)  3  P.  W.  817,  0. 

(0  See  Boyd  y.  Boyd. 

(tf)  Gilbert  ▼.  JVelherdU,  2  S.  &  St.  254 ;  Taylor  v.  Ta^^,  See 
■lao  AuaUr  v.  Powell,  1  De  G.  J.  k  S.  99,  and  coses  on  hotchpot 
clauses  in  wills. 

{x)   JFeyland  v.  Weyland,  2  Atk.  635. 

(y)  Proud  v.  Turner,  2  P.  W.  560. 

(x)  KirkeudJbrigtU  v.  Kirkcudbright,  8  Ves.  51. 
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formerly  distributed  according  to  an  old  doctrine  known 
as  that  of  the  para  rationahilis.  As  these  customs  do 
not  apply  in  the  case  of  any  person  dying  on  or  after 
January  1st,  1857  (a),  they  are  now  of  no  importance  (6). 
Advances  Where  a  hotchpot  clause  is  contaiiied  in  a  will,  greater 

IB  a  hotchpot  difficulties  arise  in  applying  it,  as  the  clause  itself  has 
clause  in  the  to  be  construed,  and  there  is  often  more  complexity  in 
the  circumstances  under  which  it  has  to  be  carried  into 
eflFect.  In  Warde  v.  Firmin  (c),  Shadwell,  V.-C,  said  : 
"I  have  always  understood  the  effect  of  a  hotchpot 
clause  to  be  this  ;  viz.,  to  prevent  the  party  to  whom 
it  applies  (in  case  he  does  not  choose  to  bring  into 
hotchpot  what  the  deed  gives  him),  from  taking  any 
further  part  of  the  trust  fund,  and  to  give  to  the  other 
objects  of  the  trust  that  portion  of  the  fund  which  but 
for  the  hotchpot  clause  he  would  have  taken."  When 
there  was  a  gift  of  a  residue  with  a  hotchpot  clause  as 
to  any  property  which  might  come  from  other  sources, 
the  clause  was  held  only  to  apply  to  property  falling  in 
before  any  part  of  the  residue  was  distributable  {d) ; 
where  a  residue  was  given  in  one  way,  if  it  amounted 
to  a  certain  sum,  and  in  another  way  if  under  that  sum, 
and  advances  made  by  the  testator  in  his  lifetime  were 
to  be  brought  into  hotchpot,  for  the  purpose  of  ascer- 
taining the  amount  of  the  residue  the  advances  had  to 
be  reckoned  in  as  part  of  the  estate  {e). 
What  is  an  What  constitutes  an  advancement  would  probably  be 
decided  in  the  same  way  as  the  similar  question  under 
the  Statute.  Thus  money  paid  by  the  testator  under  a 
guarantee  (/),  and  purchase  money  of  a  business  sold 
by  the  testator  to  a  child  is  an  advancement,  but  not 


(a)  See  19  k  20  Yict  c.  94. 
\h)  See  2  WiUiams,  Ezecntors,  8th  ed.,  1533. 
(e)  11  Sim.  235,  254. 
(d)  Stares  v.  Fenton,  4  Eq.  40. 

{e)  Fox  V.  Fox,  11  Eq.  142 ;  and  see  Maclaren  v.  StainUm,  3  Ve  0. 
F.  &  J.  202. 
(/)  See  WhUehouse  v.  Edwards,  37  C  D.  683. 


advance. 
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money  virhich  the  testator  was  never  entitled  to  receive 
during  his  life  (/),  nor  money  advanced  before  the  date 
of  the  will^  nor  small  sums^  whether  before  or  after  that 
date  (g).  Life  interests  and  reversionary  interests  must 
be  brought  into  hotchpot  (h). 

Interest  will  be  calculated  on  all  advances  from  the  Interest  on 
time  when  the  property  becomes  divisible,  i.e.,  from  ^d^*^^^- 
the  death  of  the  testator  or  intestate  (i),  or  that  of  the 
tenant  for  life  (^),  as  the  case  may  be,  unless  a  contrary 
intention  appear  (I). 

Where,  on  a  purchase  of  real  estate,  the  assurance  is  Advancement 
taken  in  the  name  of  a  stranger,  or  of  the  purchaser  pattiDg  pro- 
jointly  with   strangers,  there  will,  in  the  absence  of  P^^y  ^'l*^  *^^ 
express  stipulation,  be  a  resulting  trust  in  favour  of  the  child, 
person  who  has  paid  the  consideration.     This  rule  is 
subject  to  an  exception  arising  from  the  parental  rela- 
tionship, viz.,  that  when  the  purchase  is  in  the  name  of 
a  child,  the  presumption  is  that  it  is  an  advancement, 
and  there   is  no  resulting  tiiist  (m).     The  doctrine 
applies  to  personal  estate  {n). 

It  has  been  doubted  whether  the  presumption  of  Whether 
advancement  arises  in  the  case   of  a  mother.     The  applicable 
somewhat  conflicting  decisions  on  this  question  (o)  were  ^  mother. 
reviewed  by  Jessel,  M.  R.,  in  a  recent  case  (^),  where  it 
was  laid  down  that  according  to  the  rules  of  equity 


if)  AuUer  v.  PwDtU,  1  De  G.  J.  k,  S.  99. 

is)  Be  Peacock's  esUOe,  14  £q.  236  ;  JFalaon  y.  JFatson,  88  Bear.  574. 

(A)  EaUs  V.  Drake,  1  C.  D.  217. 

(t)  SUtoartY.  Stewart,  15  C.  D.  539. 

ik)  Beet  v.  Qewge,  17  C.  D.  701. 

(Q  Ab  in  Limjnts  v.  Arnold,  15  Q.  B.  D.  800. 

(in)  See  the  genend  rale  laid  down  in  Orey  t.  G^rey,  2  Sw.  594 ; 
Dyer  T.  Dyer,  2  Cox,  92 ;  Finch  v.  Fifich,  15  Ves.  43 ;  SidrrmUh  v. 
SidnunUh,  2  Bear.  447 ;  Christy  y.  Courtenay,  13  Bear.  96;  Lee  y. 
Floods  17  Jqt.  544. 

(n)  Sidmouth  v.  SidrrunUh, 

(o)  Be  De  Fisme,  2  De  G.  J.  &  S.  17  ;  Sayre  t.  Hughes,  5  £q. 
876.  See  also  BateUme  ▼.  Salter,  10  Ch.  431  ;  Garrett  y.  Wilhinswi, 
2  De  6.  It  S.  244  ;  Beeeher  y.  Majiyr,  2  Dr.  &  S.  481. 

{p)  Bennet  y.  BenMi,  10  C.  D.  474. 

BX.I.  O 
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If  donor  in 
loco  parentis. 


Evidence  to 
rebut  pre- 
sumption 
must  1x3 
contem- 
poraneous. 


there  is  no  such  obligation  on  a  mother  to  advance  or 
make  a  provision  for  her  child,  as  in  the  case  of  a  father ; 
and  therefore,  TK'hen  a  mother  makes  a  purchase  or  in- 
vestment in  the  name  of  her  child,  or  in  the  joint  names 
of  herself  and  her  child,  that  does  not  of  itself  afford  the 
presumption  of  advancement :  in  such  a  case  the  inten- 
tion to  advance  is  a  question  of  evidence.  But  slight 
evidence  is  sufficient,  especially  where  the  mother  is  a 
widow  (5). 

The  presumption  extends  to  a  child  to  whom  a  person 
has  put  himself  in  loco  parentis  (r),  e.g.,  an  illegitimate 
son  (fi),  a  grandchild  (t),  or  a  nephew  (x) ;  but  it  does 
not,  it  seems,  extend  to  a  grandchild  aimplidtei*  (y) ; 
and  if  the  father  were  living  it  would  require  stronger 
proof  to  show  that  the  grandfather  had  put  himself  in 
loco  parentis  than  if  the  father  were  dead  (z).  The 
presumption  extends  to  a  wife  (a). 

As  it  is  only  a  presumption  that  benefit  to  the 
child  was  intended,  this,  like  all  other  presumptions^ 
may  be  rebutted  by  evidence  (b).  Subsequent  admis- 
sions against  his  own  interest  made  by  the  supposed 
beneficiary  are  valid  evidence  (c) ;  but  evidence  on 
the  part  of  the  donor  that  there  was  no  intention 
to  benefit  must  bo  contemporaneous  with  the  tran^- 

(q)  Bennei  v.  Bemid,  10  CD.  i74  ;  £van3  v.  MaxweUj  60  L.  T. 
51.  1^ 

(r)  See  Fowhes  v.  Pascoe,  10  Ch.  348. 

\s)  Beckford  v.  Beckford,  Lofil.  490. 

(0  Ebrand  v.  Dancer,  2  Cli.  Gas.  26. 

(x)  Currant  v.  Jago,  1  Coll.  261. 

iy)  Tuckci^  V.  Burrow,  11  Jur.  N.  S.  525  ;  Currant  v.  Jaffa. 

{z)  Tucker  v.  Burrow;  Perry  v.  lyhUclbcad^  6  Vcs.  544.  See  also 
Lloyd  V.  Read,  1  P.  W.  607. 

(a)  CoaUs  v.  Stcvefis,  1  Y.  &  C.  Ex.  66  ;  Dummer  v.  PUcher^  2 
M.  &  K.  262  ;  Gosling  v.  Gosling,  8  Drew.  335 ;  Olaisier  v.  Hevrer^ 
8  Ves.  199  ;  and  see  Back  v.  Andrew^  2  Vem.  120 ;  MavBhal  v. 
CnUttcell,  20  Eq.  828. 

(6)  Bidcr  v.  Kidder,  10  Vcs.  860  ;  WorOiington  v.  CuHis^  1  C.  D.  419. 

(c)  Scawin  v.  Scatcin,  1  Y.  &  C.  C.  C.  65 ;  Jeans  v.  Cooke,  24  Beav« 
518. 
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action  (d) ;  sabsequent  evidence  of  intention  will  not  be 
allowed  (e). 

If  the  evidence  show  that  no  benefit  was  intended, 
tben  the  presumption  is  rebutted,  and  there  will  be  a 
resulting  trust  for  the  parent  (/). 

In  the  older  cases  many  distinctions  were  taken,  Distinctions 
which  in  more  recent  cases  have  been  regarded  as  ta^n.^  ^ 
unfounded,  e.g.,  infancy,  which  is  now  regarded  as 
strengthening  rather  the  presumption  of  an  advance  (g), 
or  the  fact  of  the  interest  being  reversionary  (h),  or  the 
fact  that  the  purchase  was  in  the  joint  names  of  father 
and  son  (i). 

The  question  whether  the  son  has  been  fully  advanced  if  child 
has  also  been  regarded  as  important,  and  if  he  be  in  advanced 
fact  provided  for  and  foHafamiUated,  such  a  circum- 
stance might  have  some  weight  (t).  But  it  might  be 
difficult  to  show  that  he  was  fully  advanced,  and  the 
fact  of  his  being  partly  so  is  of  no  weight.  In  Dyer  v. 
Dyer  (Z),  Eyre,  0.  B.,  objected  to  the  distinction,  on  the 
ground  that  the  father  is  the  only  judge  on  the  question 

(cO  Llayd  ▼.  Head,  1  P.  W.  606  ;  Kllpin  v.  Kilpin,  1  M.  &  K.  520  ; 
CoUinsan  v.  Collinsorij  3  De  G.  M.  k  G.  409  ;  Damper  v.  Dumper^  3 
Giff.  583 ;  Jeaiis  v.  Cooke^  24  Boav.  513  ;  Willi4im8  v.  IVilliams,  32 
Bcav.  370. 

(e)  Jiurless  v.  Fra}ikHn,  1  Sw.  13  ;  Fuieh  v.  Fiiich,  15  Ves.  43  ; 
Crabb  V.  Craffb,  1  M.  &  K.  511 ;  Skeata  v.  Skeais,  2  Y.  &  C.  0.  C.  9  ; 
Christ  1/  y.  CourUnay,  13  Beav.  96  ;  Williams  v.  Williams,  32  Bear. 
870 ;  (/Brien  v.  Sheil,  I.  R.  7  Eq.  255.  Dewy  v.  Dcvoy,  3  Sm.  k 
Giff.  403,  is  opposed  to  the  current  of  cases. 

(/)  Seawin  v.  Seavntij  1  Y.  &  C.  C.  C.  65  ;  SUnie  v.  Stone,  3  Jur.  ^       .    ^  u/juas  r^ 
N.  S.  708;   ChUders  v.   ChUders,   1  De  G.  &  J.  482;   Dumper  v.  9^     ^^'^    ^  *  ^ 
J>umper,  3  Giff.  583 ;  Boiie  v.  Pollard,  24  Bcav.  283 ;  PUsioorth  v. 
M<M,  14  Ir.  Ch.  R.  163  ;  Slock  v.  McAvoy,  15  Eq.  55. 

ig)  Lamplughy.  Lamplugh,  1  P.  W.  111. 

(A)  Sec  now  Finch  v.  Fiiich,  15  Ves.  43 ;  Rumboll  v.  BumMl,  2 
Ed.  15. 

(0  Siileinan  ▼.  Ashdoim,  2  Atk.  480.  See  now  Lamplu^  v. 
Lamplugh;  Crabb  v.  Crabb,  1  M.  k  K.  511. 

(k)  Elliot  V.  Elliot,  2  Ch.  Cas.  231  ;  Grey  v.   Qrty,  2  Sw.  594  ;  . 

Bedington  v.  lledingUm,  3  Ri<lg.  P.  C.   106  ;  Pole  v.  PoU,  1  Ves.  sen. 
7« ;  KUpin,  v.  KUpin,  1  M.  &  K.  520,  642. 

W  2  Cox,  92. 
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If  father 
continneB  in 
possession. 


of  the  son's  provision.  And  a  similar  remark  was  made 
by  Lord  Langdale  in  Sidmouth  v.  Sidmovih  (m).  "  The 
old  cases  turned  upon  the  question,  whether  the  child 
was  provided  for  or  not;  but  recent  authorities  have 
gone  upon  whether  the  gift  was  intended  as  an  ad- 
vancement or  not,"  the  burden  "  being  thrown  on  those 
who  deny  that  it  was  an  absolute  gift,  to  prove  that 
there  was  no  intention  on  the  part  of  the  father  to 
make  an  advancement  or  provision  for  his  son ''  (n). 

Another  distinction  that  has  been  drawn  is,  whether 
the  father  continues  in  possession  or  receipt  of  the  rents 
or  income.     If  there  is  no  evidence  to  negative  the  pre- 
sumption of  advancement,  the  mere  fact  of  the  father 
continuing  in  possession,  or  receiving  the  income,  is  no 
argument  against  an  advance  (o) ;  even  though  a  power 
of  attomey  be  necessary  for  him  to  receive  the  divi- 
dends (p);  though  in  some  cases  (q)  possession  was 
looked  upon  as  strong  evidence  that  no  advancement 
was  intended.    The  true  distinction  seems  to  be  laid 
down  in  Dumper  v.  Dumper  (r),  and  Forrest  v.  Foi*' 
rest  («),  viz.,  that  a  present  benefit  must  be  intended, 
not  a  purchase  with  a  view  to  an  ultimate  benefit,  and 
that  is  inconsistent  with  the  reservation  of  any  beneficial 
interest.     "  In  cases  of  this  kind  a  declaration  of  an 
intention  at  the  time  to  reserve  a  life  interest,  or  any 
other  beneficial  interest,  has  a  very  difierent  effect  from 
the  mere  subsequent  receipt  of  the  rents  by  the  father, 
without  any  evidence  of  his  intention  at  the  time  to 


{m)  2  Bear.  447,  456. 

(h)  Hep\corth  v.  Ifejftworth,  11  Eq.  12.  See  also  Pox  r.  Fox,  16  Ir. 
Ch.  R.  89. 

(o)  Lamplugh  y.  Lamplugh,  1  P.  W.  112  ;  Mumma  v.  MummOy  2 
Vein.  19  ;  Taylor  v.  Taylor,  1  Atk.  886  ;  Alleyne  v.  Alleyne,  2  J.  & 
L.  544  ;  Christy  v.  Courtenay,  18  Beay.  96. 

(;>)  Sidmouth  v.  Sidmouth,  2  Beay.  447 ;  Beecher  y.  Major,  2  Dr.  & 
SiiL  431. 

{q)  Woodman  y.  Mord,  Freeman,  C.  C.  82  ;  MurUss  y.  Franklin 
1  Sw.  18,  17. 

(r)  8  Giff.  683. 

(«)  11  Jur.  N.  S.  817. 
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reserve  his  right  to  the  rents,  or  to  any  other  beneficial 
interest,  in  what  purports  on  the  face  of  the  deed  to  be 
the  absolute  and  present  property  of  the  son  **  {t). 

The  presumption  of  trust  has  been  held  to  arise 
-where  a  father  transferred  an  additional  fund  to  the 
trustees  of  his  marriage  settlement  (u). 

In  some  manors  where  copyholds  are  held  for  lives.  Copyholds 
there  is  a  custom  that  each  cestui  que  vie  has  a  right  ®  °^  ^^ 
to  be  admitted  in  his  turn.  Such  a  custom  may  be 
good  apparently  as  regards  the  legal  estate  (x) ;  but  it 
could  not  rebut  a  resulting  trust  in  equity  for  the  real 
purchaser  (^).  If  the  subsequent  names  are  those  of 
children  it  is  presumed  to  be  an  advancement  (z),  but 
where  the  custom  of  the  manor  is  that  the  first  holder 
may  alien  the  whole  estate,  if  he  do  so,  this  it  seems 
would  be  sufficient  to  rebut  the  presumption  (a). 

Where  the  transaction  is  not  fully  complete,  e,g.,  if  Tranfiaction 
the  agreement  for  purchase  of  property  be  in  the  name  ^^<^™P^®te- 
of  father  and  son,  and  the  father  die,  though  the  son  as 
a  volunteer  might  not  be  able  to  enforce  completion  of 
the  contract  against  the  father's  estate,  if  the  vendor 
come  for  specific  performance  of  the  contract,  it  will 
enure  to  the  son's  benefit  (6).  If  on  the  faith  of  the 
agreement  the  son  have  incurred  any  liability,  he  may 
enforce  completion  of  it  against  the  father  (c;. 

Sometimes  a  gift  is  made  for  a  fraudulent  purpose. 


(0  Ptr  Stuart,  Y.-C,  3  Qiff.  p.  591 ;  and  see  Stock  y,  McAmy^  15 
£q.  55 ;  WeOan  v.  Riehardsm,  W.  N.,  1882,  154,  where  a  father 
effected  a  policy  on  his  own  life  in  his  daughter's  name,  and  retaine<l 
it  in  bis  hands,  but  it  was  held  that  he  had  no  interest  in  it 

(tt)  Be  Cfurteia's  Trusts,  U  £q.  217.  See  also  KUpin  v.  Kilpiit,  1  M. 
4tK.620. 

(x)  Edwards  v.  Edwards,  2  Y.  &  C.  Ex.  123. 

ly)  Lewis  t.  Lane,  2  M.  &  K.  449  ;  AlUn  v.  Bewsey,  7  C.  D.  453. 

(2)  Mwrlesss  v.  Franklin,  1  Sw.  13  ;  Jeams  y.  Cooke,  24  Beay.  518. 

(a)  Franherd  y.  Prankerd,  1  S.  ft  St  1 ;  Swift  y.  Davis,  8  East, 
954,  n.  ;  RmnbcU  y.  BuwhoU,  2  Ed.  15. 

(»)  Drew  y.  MaHin,  2  H.  &  M.  180. 

(e)  Skidmore  v.  Bradford,  8  Eq.  184 ;  Orothie  y.  McDaual,  13  Yes. 
148. 
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Gift  for  e.g.,  under  the  old  law  to  qualify  the  son  to  shoot  game, 

purpose.         it  being  intended  that  the  gift  shall  be  in  appearance 

merely ;  the  father  receiving  the  profits.     K  the  deed 

be  complete  the  grantor  cannot  impeach  it  at  law,  on 

the  ground  of  his  own  fraud  {d),  and  it  seems  a  Court 

of  equity  will  not  interfere  in  favour  of  either  party, 

but  will  leave  them  to  their  legal  rights  (e). 

Illegality  If,  however,  the  grantee  intend  to  rely  on  this  as  a 

dearly  defence  he  must  clearly  state  and  show  the  illegality  (/) ; 

proved.  q^^  if  the  illegal  purpose  fail  so  that  it  i-emains  a  mere 

intention  not  carried  into  execution^  the  grantor  may 

recover  (gr). 

Fraudulent         We  may  here  refer  to  the  cases  where  a  father  has  a 

appointments  p^^^j.  ^f  appointment  among  his  children.    According 

to  the  well-known  rule  in  equity,  such  a  power  must  be 
honestly  exercised,  not  made  use  of  to  secure  some 
advantage  to  the  appointor,  or  to  obtain  some  object 
outside  the  scope  of  the  power  (A).  Thus  a  father  can- 
not appoint  to  a  child,  who  is  in  a  dying  condition, 
with  the  object  of  taking  as  his  representative  (i)  :  but 
if  the  power  be  honestly  exercised,  the  appointment  is 
not  rendered  invalid,  because  the  appointee  is  an  infant 
of  tender  years  (k). 

(d)  Doe  V.  Boherts,  2  B.  &  A.  867 ;  PkillpoUs  v.  PhiIli)ot(s,  10  C.  B. 
85  ;  Bessy  v.  WiTidham,  6  Q.  B.  166. 

{e)  CoUington  v.  Fletcher,  2  Atk.  155  ;  Birch  v.  Blagrave,  Amb. 
264 ;  Chaplin  v.  Chaplin,  3  P.  W.  233  ;  Curtis  v.  Perry,  6  Ves.  739, 
and  the  case  cited  there,  p.  747  ;  Brackenbury  v.  Brackcnbury,  2  J.  & 
W.  391  ;  Cecil  v.  BtUchcr,  2  J.  &  W.  665  ;  Orov€^  v.  Oroves,  8  Y.  & 
J.  168  ;  HamilUm  v.  Ball,  2  Ir.  Eq.  191 ;  May  v.  i[ay,  38  Bcav.  81. 
See  OhUders  v.  Childers,  8  K.  &  J.  810,  reversed  on  evidence  showing 
that  there  was  no  fraud  or  illegality,  1  De  G.  &  J.  482. 

(/ )  Eaigh  v.  Kaye,  7  Ch.  469  ;  Davies  v.  OUy,  36  Beav.  208. 

{(j)  Symes  v.  Hughes,  9  Eq.  476  ;  Platamore  v.  Staple,  G.  Coop. 
250. 

(A)  Aleyn  v.  Bclchiei-,  1  Wh.  k  Tnd.  L.  C.  6th  od.  443  ;  Farwcll  on 
Powers,  ch.  x. 

(i)  Hinchiinbrook  v.  Seymour,  1  B.  C.  C.  394  ;  Sandwich's  casc^ 
cited  4  Dru.  &  War.  65  ;  WelUsley  v.  Maniington,  2  K.  &  J.  143  ;  and 
see  Edgeworth  v.  EdgeworCh,  Beatt  828. 

(k)  BiUcher  v.  Jackswv,  14  Sim.  444 ;  Oee  v.  Gnmey,  2  Coll.  486  ; 
Fearon  v.  DesMsay,  14  Bear.  685  ;  Beere  v.  Hoffmcister,  23  Bear. 


ADVANCES  TO  CHILDREN.  199 

Cases  of  advancement  must  be  distinguished  from  Advancse  dia- 
those  of  gift  by  declaration  of  trust  and  those  of  in-  from  incom- 
complete  ^ft.  The  doctrine  of  advancement  is  only  P^®*®  ^^^^ 
applicable  when,  there  being  a  complete  transfer  of  the 
legal  estate  or  apparent  ownership,  unaccompanied  by 
a  declaration  of  trusty  the  question  aiises  whether  there 
is  a  resulting  trust.  If  a  declaration  of  trust  be  proved 
it  cannot  be  revoked  (t),  but  of  course  it  must  be  clearly 
made  out  (771).  In  cases  of  incomplete  gift,  though  the 
intention  be  clear,  the  Court  will  not  interfere  to  compel 
completion  (n).  The  distinction  between  an  incomplete 
gift  and  the  donor  constituting  himself  a  trustee  is  often 
a  very  fine  one,  but  as  there  is  no  difference,  whether 
the  object  of  the  intended  gift  be  a  child  or  a  stranger, 
it  does  not  fall  within  the  scope  of  this  treatise  to 
discuss  it 

If  a  father  on  the  marriage  of  his  daughter  agree  to  Gifts  on 
give  certain  property  to  her,  such  agreement  can,  unless  ^iJ *^^  ^ 
the  Statute  of  Frauds  is  a  bar,  be  enforced  against 
him  (o). 

So  if  the  father  make  promises  or  representatious  to  Representa- 
the  intended  husband,  as  to  the  property  of  the  intended  father  to 
wife,  and  on  the  faith  of  these  the  marriage  take  place,  v^^^^ 
the  father  will  be  bound  to  make  them  good  (p) ;  but  binding. 
the  representation  or  promise  must  be  a  clear  one,  not 
a  mere  vague  expression  of  intention  (q). 


101 ;  Sieiiiy  v.  IFretf,  21  C.  D,  332  ;  and  sec  Cooper  v.  Cooper,  5  Oh. 
203. 

(/)  Patentm  v.  Murphy,  11  Ha.  88. 

(m)  Smith  y.  Warde,  15  Sim.  56  ;  ffugJics  v.  Slubbs,  1  Ho.  476. 

(n)  Jones  v,  Locke,  1  Ch.  25. 

(o)  fFood  T.  Bryant,  2  Atk.  521  ;  Bold  v.  Hutchinson,  5  De  0.  M. 
k  G.  558 ;  Coverdale  y.  Eastwood,  15  £q.  121 ;  Ungley  v.  Ungley,  5 
C.  D.  887. 

{p)  HammersUy  v.  De  Bid,  12  CI.  k  Fin.  45  ;  Prole  v.  Soady,  2 
Giff.  1  ;  AU  ▼.  AU^  4  Giff.  84  ;  Coverdale  ▼.  Eastwood,  15  Kq.  121. 
See  also  J^^mife  y.  Wilkinson,  1  B.  C.  C.  543  ;  Exp.  Gardner,  11  Yes. 
40. 

{q)  BandaU  y.  Morgan,  12  Yes.  67  ;  Loxley  y.  HeaJlh,  27  Beay.  523  ; 
1  De  O.  F.  &  J.  489  ;  Sands  y.  Soden,  10  W.  B.  765  ;  Kay  v.  Orook, 
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The  father  may  be  bound  by  acquiescence;  if  he 
allow  the  marriage  to  take  place  in  the  belief  that  he 
has  not  or  does  not  claim  certain  rights,  he  cannot 
afterwards  set  up  those  rights  (r).  But  he  may  of 
course  make  the  execution  of  the  agreement  on  his 
side  dependent  on  the  execution  of  it  by  other 
parties  (s). 
Covenant  to  Sometimes  a  father  covenants  to  settle  all  his  pro* 
c^chSdL^'*^?®^?  ^^  *  child  who  is  going  to  marry:  for  the  con- 
struction put  upon  such  a  covenant  see  the  cases  cited 
below  {f).  Sometimes  the  covenant  is  to  leave  by  will 
the  whole  of  the  covenantor's  property  to  be  settled. 
Such  a  covenant  does  not  prevent  the  father  disposing 
of  property  during  his  life  (u) ;  but  a  disposition  for 
the  express  purpose  of  eluding  the  covenant  would  be 
invalid  {x). 

For  the  construction  of  a  covenant  to  leave  to  a  child 
an  equal  part  with  the  other  children  see  the  cases 
cited  below  (y). 

A  will  in  fulfilment  of  a  covenant  of  this  kind  need 
not  make  a  provision  against  lapse  by  the  child's  dying 
in  the  father's  lifetime  {z).  For  a  discussion  on  parol 
and  informal  agreements  in  consideration  of  marriage, 
see  3  Dav.  Conv.  3rd  ed.,  365. 

If  a  father  make  an  agreement  or  promise  on  the 

8  Sm.  &  0.  407  ;  Stroughill  t.  Oulliver,  2  Jur.  N.  S.  700.  See  also 
Maunaell  ▼.  White,  1  J.  &  L.  589 ;  i  U.  J^  C.  1080  ;  Jarden  ▼. 
Mon/ey,  5  H.  L.  C.  185  ;  Maddison  ▼.  Aldersan,  8  App.  Cos.  467. 

(r)  Stone  v.  Godfrey,  5  De  G.  M.  h  G.  76.  See  also  Surcomhe  v. 
IHnniger,  8  ib.  571. 

(s)  Woodcock  Y.  Mofieton,  1  Coll.  273 ;  Pcto  v.  Peio,  16  Sim.  590 ; 
BolUho  V.  Hilyary  84  Beav.  180. 

(0  Jtandall  v.  WUlis,  5  Yea  262  ;  Lewiav.  Madox,  8  Yes.  150,  187  ; 
17  Yes.  48  ;  Lowther  v.  Westmoreland,  1  Cox,  64. 

{u)  Needham  v.  Kirkman,  3  B.  &  Aid.  581  ;  Needham  ▼.  Smith,  4 
Buss.  819  ;  Bavenshaw  v.  Hollier,  7  Sim.  8. 

(z)  Qregor  v.  Kemp,  8  Sw.  404,  n.  ;  Fortescue  ▼.  Hannah,  19  Vcs. 

66. 

(y)  Jotiea  y.  MaHin,  5  Yes.  266,  n.  ;  Bell  r.  Clarke,  25  Beav.  487 ; 
IkivenpoH  ▼.  Hinehdiffe,  1  J.  &  H.  718. 

(z)  Be  Brookttvan's  Trust,  5  Ch.  182. 
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faith  of  which  a  marriage  with  his  chUd  takes  place,  he  Children  of 
will  be  compelled  to  make  good  such  agreement  or^J^f^^^ 
promise,  not  only,  as  we  have  seen,  at  the  instance  of  agreement 
the  person  to  whom  it  was  made,  but  also  at  the 
instance  of  the  children  of  the  marriage  (a). 

If  a  married  woman  claim  her  equity  to  a  settlement,  Bights  of 
the  settlement  is  always  directed  to  be  for  the  benefit  their  mother 
of  the  children  as  well  as  the  wife  (6) ;  but  the  equity  ciaimfl  her 
to   claim  a  settlement  is  personal  to  the  wife,  the  settlement. 
children  have  no  right    independent  of  contract  or 
decree  (c).    The  right  of  the  children  to  a  settlement 
depends  upon  the  question  whether  the  husband  is 
bound  to  make  it,  not  whether  the  wife  is  (d) ;  conse- 
quently if  the  husband  is  boimd,  the  children  may 
compel    the    execution    of  a  settlement    after    their 
mother^s  death  (e).    The  wife's  merely  claiming  her 
equity  is  not    sufficient    to  bind    the    husband  (/). 
Though  the  husband   may  be  bound,  the  wife  can 
waive  the  settlement  until  it  is  actually  made  (g),  but 
she  must  either  waive  it  or  not ;  if  her  husband  have 
assigned  the  fund,  she  cannot  insist  on  it  as  against  the 
assignees,  and  waive  it  as  against  the  husband  (A). 


Section  4. — Tranaactiona  in  Fravd  of  Parental 

Mights. 

We  have  considered  transactions  between  a  parent  Fraudaient 
and  child  and  vice  versd  ;  there  remains  a  third  class  mawy!^^*  ^^ 

(a)   Walfcrd  7.  Qray,  18  W.  R.  761. 

{h)  Murray  y.  Lord  Elibanky  1  Wh.  &  Tad.  L.  C.  6th  ed.  507. 

(e)  Lloyd  v.  WiUiams,  1  Mad.  450 ;  UodgensY,  Sodgens,  11 BU.  N.  S. 
^2,  104 ;  Wmeh  y.  BnUton,  14  Sim.  879. 

{(£)  Uoyd  y.  Ma9on,  5  Ha.  149. 

ifi)  Oroves  y.  Clark,  1  Ee.  182. 

(/)  JFallaec  y.  Au^jo,  1  De  G.  J.  k  S.  643  ;  De  la  Oarde  y.  Lem- 
prieret  6  Beay.  844  ;  SaJcer  y.  Bayldon,  8  Ha.  210. 

{g)  FennerY.  Taylor,  2  K  k  U^  190;  Baldwin  y,  Baldwin,  5  DeG. 
h  &  819. 

(A)  Barher  y.  Lu^  6  ICad.  880 ;  JFhiUem  y.  Sawyer,  1  Beay.  598. 
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of  cases  where  transactions  between  a  child  and  a 
stranger  are  held  a  fraad  upon  the  parent,  against 
which  equity  will  give  relief.  Thus  in  Woodhouse  v. 
Sheplet/  (i)  the  defendant,  who  was  a  tailor  entitled  to 
a  small  property,  paid  his  addresses  to  the  plaintiff', 
who  was  the  daughter  of  a  man  of  substance.  The 
lady's  father  insisted  on  the  match  being  broken  off*, 
and  this  was  apparently  done ;  but  the  plaintiff  and 
defendant,  without  the  father's  knowledge,  gave  each 
other  mutual  bonds  with  a  penalty  of  600{.  to  marry 
each  other  within  thirteen  months  of  his  death.  At 
the  suit  of  the  plaintiff  the  bond  by  her  was  ordered  to 
be  given  up.  Lord  Hardwicke,  L.  C,  held  that  though 
a  parent  has  no  power  by  law  to  prevent  the  marriage 
of  his  child,  yet  it  was  a  fraud  on  the  father,  who 
thought  his  child  had  submitted  to  his  opinion  of  the 
match,  and  in  that  opinion  made  a  provision  for  her  to 
advance  her  in  marriage,  which,  had  he  known  of  the 
bond,  he  would  not  have  done,  or  might  have  done  in 
such  a  manner  as  would  have  prevented  the  marriage ', 
it  was  therefore  a  fraud  on  the  father's  right  of  dis- 
posing of  his  fortune  among  his  children  according  to 
their  deserts,  and  might  be  compared  to  the  cases  of 
bonds  given  before  marriage  to  return  a  part  of  the 
portion  (k). 
Bargains  with  Another  kind  of  cases  in  which  a  fraud  is  committed 
sion^or^"^^^^^^  the  parent  is  the  well-known  class  of  catching 
expectancy,  bargains  with  heirs  in  reversion  or  expectancy.  This 
was  the  ground  of  relief  in  the  cases  of  Cole  v. 
Oibbons  {I),  and  Twisleton  v.  Griffiih  (m),  and  is  one 
of  the  reasons  specially  alleged  in  the  leading  case  of 
Chesterfield  v.  Jan88$n  (n).     Lord  Hardwicke  there 


(t)  2  Atk.  535. 

{k)  See  arUe,  p.  125 ;  and  Heap  t.  Marris,  2  Q.  B.  D.  630. 

(/)  8  P.  W.  293. 

(w)  1  P.  W.  810. 

(n)  2  Ves.  sen.  124. 
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says  (o)  :  "  In  most  of  these  cases  have  occurred  deceit 
and  illusion  on  other  persons  not  privy  to  the  fraudu- 
lent agreement.  The  father,  ancestor,  or  relation  from 
T?liom  was  the  expectation  of  the  estates,  has  been  kept 
in  the  dark  ;  the  heir  or  expectant  has  been  kept  from 
disclosing  his  circumstances,  and  resorting  to  them  for 
advice,  which  might  have  tended  to  his  relief  and  also 
reformation ;  this  misleads  the  ancestor,  who  has  been 
seduced  to  leave  his  estate,  not  to  his  heir  or  family, 
but  to  a  set  of  artful  persons,  who  have  divided  the 
spoil  beforehand."  Founding  himself  on  thLs  doctrine. 
Lord  Brougham  thought  an  heir  would  have  no  equity 
for  relief  if  the  ancestor  were  aware  of  the  transaction, 
and  so  there  was  no  fraud  upon  him  (p).  Lord  St. 
Leonards  (q)  questioned  this  proposition,  on  the  ground 
that  the  son  is  entitled  to  be  relieved,  though  the  father 
may  know  of  his  ruin  and  witness  it  with  indifference ; 
and  his  objections  have  been  recognised  as  well  founded 
by  Lord  Selborne  (r)  ;  so  that  it  may  now  be  regarded 
as  settled,  that  though  fraud  on  the  father  or  ancestor 
is  a  circumstance  generally  to  be  found  in  this  class  of 
cases,  and  is  of  importance,  yet  "  whatever  weight  there 
may  be  in  any  such  collateral  considerations,  they  could 
hardly  prevail  if  they  did  not  connect  themselves  with 
an  equity  more  strictly  and  .  directly  personal  to  the 
plaintiff  in  each  particular  case  "  (a). 

An  agreement  between  expectants  or  heirs  to  divide  Agiecmont 
property  which  may  come  to  them,  or  one  of  them,  from  ^!^^t» 
a  living  person,  is  not  a  fraud  upon  the  testator  (t),         to  share 

property. 

(o)  P.  167. 

ip)  King  r.  EaTtOd,  2  M.  &  K.  456  ;  3  CI.  &  Fin.  218. 

iq)  Sug.  H.  of  L.  69;  see  al50  Tcdhot  v.  Stani/arih,  1  J.  &  H.  p. 
502,  i>€r  Wood,  V.-C. 

(r)  Ayleafard  v.  Morris,  8  Ch.  491. 

(#)  For  a  fuller  discossiion  of  the  whole  doctrine,  see  the  notes  to 
Chesterfidd  y.  Janssen,  1  Wh.  k  Tud.  L.  C.  6ih  ed.,  675,  and  ante, 
p.  116. 

(t)  BeekUy  v,  Newlattd,  2  P.  W.  182  ;  see  also  Wethered  y. 
WeAered,  2  Sim.  183  ;  Garwood  v.  Tooke,  2  Sim.  192  ;  Hyde  v.  JFhite, 
6  Sim.  524 ;  Lyde  v.  iftfin,  1  M.  &  K.  688. 
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Section  5. — Defective  Execution  of  Powers. 

Sapplied  in  ADother  class  of  cases  in  which  the  parental  relation- 
cmSl'  ^  ®^ip  ^  ^^  foundation  of  a  doctiine  diflFerent  from  that 
which  prevails  among  strangers  is  that  in  which  the 
Court  will  supply  relief  against  a  defective  execution 
of  a  power.  The  Court  will  not  supply  all  defects,  but 
only  what  may  be  called  formal  defects;  it  will  not 
treat  as  of  no  consequence,  or  defeat,  anything  material 
to  the  intention  of  the  donor  of  the  power  (u). 

The  principle  upon  which  this  doctrine  rests  is  thus 
laid  down  by  Lord  Alvanley  (x)  :  "  I  have  looked  at  all 
the  cases  I  can,  to  find  on  what  principle  this  Court 
goes  in  supplying  a  defect^  and  altering  the  legal  right ; 
it  is  this.     Whenever  a  man  having  power  over  an 
estate,  whether  ownership  or  not,  in  dischaige  of  moral 
or  natural  obligations,  shows  an  intention  to  execute 
such  power,  the  Court  wiU  operate  upon  the  conscience 
of  the  heir  to  make  him  perfect  this  intention.    This  is 
an  intelligible  principle."    Thus,  a  defective  execution 
will  be  relieved  against,  in  favour  of  creditors,  a  wife 
and  children  {y).    In  some  of  the  older  cases  it  seems 
to  have  been  thought  that  the  defect  would  only  be 
supplied  in  favour  of  children  unprovided  for,  but  this 
has  been  overruled  by  a  long  series  of  cases  (e).    The 
defect  will  not  be  supplied  in  favour  of  grandchildren  (a)^ 
nor  in  favour  of  a  natural  child  (6). 


(u)  Cooper  y.  Martiti^  3  Ch.  47,  57,  and  the  cases  collected  in  tlie 
notes  to  TolUt  v.  Tolld,  1  Wh.  k  Tad.  L.  C.  6th  ed.  269  ;  Farwell  on 
Powers,  ch.  vii. 

(x)  Chapman  v.  €Hb9on,  8  B.  C.  C.  229. 

(y)  ToUet  v.  Toilet,  2  P.  W.  489 ;  Bnux  v.  BruM,  11  Eq.  371  ; 
Kmnard  ▼.  Kmnard,  8  Ch.  227. 

(«)  Sneed  7.  ^need,  Amb.  64  ;  KeUU  ▼.  Townaend,  1  Salk.  187  ; 
Tudar  r,  Anson,  2  Yes.  sen.  682 ;  Hervey  y.  Bervey,  1  Atk.  567  ; 
Smith  Y.  Baker,  1  Atk.  885  ;  Chapman  ▼.  Gibeon,  8  B.  C.  C.  229. 

(a)  Perry  v.  Whitehead,  6  Yes.  544,  oyorraling  some  of  the  earlier 


(6)  CrickeU  v.  Dolby,  3  Yes.  10. 
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It  will  be  supplied  as  against  a  remainder-man,  if  he  Againstwhom 
take  subject  to  the  power  (d),  and  as  against  a  collateral  ^^^^ 
heir,  i.e.,  one  not  a  child  (e). 

A  more  difficult  question  and  one  which  seems  never  Whether 
to  have  been  distinctly  decided,  though  often  dis-  ^^^idS' 
cussed,  is  whether  the  defect  will  be  supplied  as  against  ^o^- 
an  heir  who  is  totally  unprovided  for.  It  has  been 
decided  that  if  he  is  provided  for,  the  amount  of  such 
provision  is  of  no  importance,  the  father  being  the 
proper  judge  of  that(/),  and  it  makes  no  diflFerence 
that  such  provision  comes  to  him  aliunde,  and  not 
from  the  testator  (^).  The  leading  case  in  favour  of 
not  supplying  the  defect  is  Chapman  v.  Gibson  {h). 
Lord  Alvanley  says :  "  The  principle  must  be  this,  that, 
the  testator  being  under  an  obligation  to  do  an  act,  we 
will  compel  the  heir  to  perfect  it;  but  we  will  not 
compel  him  to  fulfil  an  obligation  at  the  expense  of 
another ;  and  if  the  testator  has  totally  forgot  to  make 
any  provision  for  his  eldest  son,  this  shall  be  an  answer 
to  the  claim  of  the  wife  or  other  children."  The  case 
which  seems  to  come  nearest  to  a  decision  is  that  of 
Hicken  v.  Hicken(i),  There  was  a  gift  of  copyhold 
for  the  maintenance  of  younger  children  till  they 
attained  twenty-one,  and  then  it  was  to  be  divided 
among  them,  the  eldest  son  taking  a  share.  The  copy- 
hold had  not  been  surrendered  to  the  use  of  the  will, 
and  the  younger  children  asked  for  an  injunction 
against  the  eldest  to  supply  the  defect.  The  Lord 
Chancellor  said  when  the  eldest  son  was  totally  dis- 
inherited the  Court  would  not  interfere,  and  this  was 

{d)  Coventry  y.  Coventry,  2  P.  W.  222 ;  Shannon  v.  Sradslreet,  1 
Sch.  k  Lef.  52. 

(e)  Taylor  y.  Taylor,  1  Atk.  886,  explained  in  Chapman  y.  Oibson, 
3  B.  C.  C.  229 ;  Fielding  y.   Winwood,  16  Ves.  90. 

(/)  Gam  y.  0am,  16  Yes.  268  ;  Braddick  y.  Mattock,  6  Mad. 

861. 

{g)  Pike  y.  WhiU,  8  B.  C.  C.  286. 

(h)  Supra. 

{%)  6  Vin.  Ab.  59,  pi.  80. 
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very  near  to  total  disinherisoD,  he  not  being  to  have 
anything  till  the  youngest  was  of  age ;  and  the  injanc- 
tion  was  refused.    The  same  rule  was  recognised  in  the 
cases  mentioned  below,  though  in  none  of  them  was  it 
necessary  to  decide  the  point  (fc).     On  the  other  side  is 
the  case  of  HiUa  v.  Dovmton(l),  in  which  Lord  Rosslyn 
held  that  it  was  impossible  for  the  Court  to  go  into  the 
question  whether  the  heir  was  provided  for  or  not; 
though  it  was  unnecessary  to  decide  the  point,  as  he 
held  the  heir  in  that  case  to  be  provided  for.     Lord 
Alvanley  adhered  to  his  original  opinion  in  spite  of  this 
case  (m).     "This  question,  therefore,  is  still  very  doubt- 
ful ;  nor  is  it  easy  to  conjecture  which  way  it  will  be 
decided.     Those  who  advert  to  principle  will  probably 
agree  with  Lord  Alvanley,  whilst  those  who   regard 
practical  inconvenience  will  coincide  with  Lord  Rosslyn ; 
for  certainly  endless  difficulties  will  be  introduced,  if 
the  Court  is  to  inquire  into  the  circumstances  of  the 
heir  at  law  "  (?i).   "  It  is  clear,  however,  that  this  question 
can  never  arise  where  the  heirs  are  persons  for  whom 
the  testator  is  under  no  natural  or  moral  obligations  to 
provide,  as  where  the  heir  is  a  nephew,  or  niece,  or 
sister.     But  if  the  inquiiy  is  to  be  made,  it  should 
seem  that  a  grandchild  will  be  within  the  principle, 
although  a  surrender,  or  a  defect  in  the  execution  of  a 
power  cannot  be  aiiiyplied  in  his  favour  "  (o). 

(Jt)  Kettle  V.  Toxciisefid,  1  Salk.  187  ;  Haiokim  v.  Leioh^  1  Atk.  887; 
Afacey  ▼.  Skwman,  1  Atk.  389  ;  JRoome  v.  Eoome,  8  AtW.  181 ;  Brad- 
dick  V.  MaUock,  6  Mad.  861  ;  Bodtjen  v.  Marshall,  17  Ves.  294. 

[1)  5  Ves.  557. 

(f/i)  See  lii.s  note,  Sug.  Powers,  App.  949. 

(yt)  Sug.  Powci-s,  p.  645. 

(o)  Sug.  Powers,  p.  645,  citing  Bodjcrs  v.  Mhi'sJmII^  17  Ves.  294. 


PAET  in. 

GUABDIAN    AND    WAKD. 


CHAPTER  XL 

DIFFERENT  KINDS  OF  GUARDIANS,   THEIR  POWERS 

AND  DUTIES. 

We  have  seen  that  guardianships  were  divided  by  Different 
Xord  Coke  (a)  into  three  classes,  guardianship  by  guardianship 
common  law,  by  statute  law,  and  by  custom  ;  and  that 
there  were  four  kinds  of  guardian  at  common  law,  viz., 
guardian  in  chivalry,  guardian  in  socage,  guardian  by 
nature,  and  guardian  by  nurture.  This  guardianship 
by  statute  was  that  given  by  4  &  5  Ph.  and  M.  c.  8, 
which  has  now  been  superseded  by  other  enactments. 
Besides  those  enumerated  by  Lord  Coke,  there  are 
some  other  kinds  of  guardianship  recognised  by  the 
law,  so  that  a  complete  list  would  be  as  follows : — (1) 
guardian  in  chivalry;  (2)  in  socage;  (3)  by  nature; 
{4)  by  nurture  ;  (5)  by  election  of  the  infant ;  (6)  by 
Statute  4  &  5  Ph.  and  M.  c.  8;  (7)  by  Statute  12 
Chas.  11.  c.  24 ;  (8)  by  Statute  49  &  50  Vict.  c.  27 ;  (9) 
by  custom ;  (10)  by  appointment  of  the  High  Court, 
exercising  the  jurisdiction  formerly  exercised  by  the 
Ecclesiastical  Courts;  (11)  by  appointment  of  the  High 
Court,  exercising  the  jurisdiction  of  the  Court  of  Chan-^ 
eery ;  (12)  foreign  guardians  ;  (13)  guardian  ad  litem. 
Of  these  we  have  already  considered  guardianship  bj' 

(a)  Ante,  p.  118;  Co.  Litt.  88  b. 
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Guardianship 
in  chivalry. 


Bature  and  nurture,  and  incidentally  referred  to  guar- 
dianship under  4  &  5  Ph.  &  M.  c.  8,  under  the  head  of 
Parent  and  Child.  As  regards  guardianship  ad  litem, 
all  Courts  have  a  power  of  appointing  a  guardian  to  an 
infant  for  the  pui-pose  of  supporting  his  interest  in  a 
suit,  and  this  will  accordingly  be  discussed  under  the 
head  of  Procedure  (6). 

The  first  of  the  guardianships  above  mentioned,  viz., 
that  in  chivalry,  ai'ose  out  of  tenure,  and  has  long  since 
been  abolished  by  Act  of  Parliament  with  the  mifitary 
tenures  out  of  which  it  arose.  We  shall  not  therefore 
discuss  it  here ;  the  reader  is  referred  to  the  authorities 
mentioned  below  (c)  for  an  account  of  its  incidents. 


Springs  out 
of  tennre. 


To  what 
property 
it  extends. 


Section  1. — Ouardiunship  in  Socage. 

Though  guardianship  in  socage  has  become  almost 
obsolete,  the  learning  on  the  subject  is  still  necessary, 
both  for  the  cases  in  which  it  may  still  arise,  and  because 
testamentary  guardianship  under  the  Statute  12  Chas: 
II.  c.  24,  has  been  modelled  upon  it.  Guardianship  in 
socage,  like  that  in  chivalry,  springs  solely  out  of  tenure  ; 
therefore  the  title  to  it  cannot  arise  unless  the  infant  is 
seised  of  lands  or  other  hereditaments  lying  in  socage 
tenure  (cQ.  Being  a  common  law  guardianship  it  can 
only  arise  in  the  case  of  a  legal  estate  {e),  and  on  a 
descent  only  (/).  When  once  in  existence  it  extends 
not  only  to  the  person  and  socage  estates  of  the  infant^ 
but  also  to  hereditaments  not  lying  in  tenure,  as  rent 
charge,  rent  seek,  common  of  pasture,  and  such-like 


(b)  Post,  ch.  zzx. 

(c)  Harg.  n.  11,  Co.  Litt.  88  b ;  Macp.  In£  Ch.  i. 

(d)  Co.  Litt.  88  b,  n.  13. 

<<;)  n.  y.  ToddingUm,  1  B.  &  Aid.  560. 

(/)  Quadring  v.  Daums,  2  Mod.  176 ;   R.  v.  Toddington;  JL  t. 
Sherrington,  3  B.  &  Ad.  714 ;  Co.  litt.  88  b,  n.  18. 
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inlieritances  (9) ;  and  even  to  his  copyhold  estates 
(unless  there  is  a  special  custom  for  the  lord  to  appoint 
a  guardian)  (A),  and  prohably  also  to  the  infant's  personal 
estate  (i). 

The  title  to  the  guardianship  is  in  such  of  the  infant's  To  whom  it 
next  of  blood  as  cannot  have  by  descent  the  socage      ^^^' 
estate,  in  respect   of  which   the  guardianship   arises, 
without  any  distinction  between  the  whole  and  the  half 
blood  (&).     The  person  to  whom  the  laud  may  descend 
cannot  be  guardian,  because  there  may  be  a  suspicion 
of  him,  it  being  his  interest  to  put  the  ward  out  of  the 
way.     This  idea  has  been  stigmatized  as  barbarous  by 
XfOrd  Macclesfield  (Z) ;  see,  however,  Mr.  Hargreave's 
remarks  (m).    It  seems  doubtful  whether  this  rule  ex- 
cludes an  immediate  descent  only,  or  all  possibility  of 
descent ;  on  the  one  side  is  the  statement  of  Coke  (ti.), 
and  on  the  other  the  authorities  cited  below  (0).     For 
the  person  who  is  entitled  to  the  custody,  where  there 
are  two  or  more  in  equal  degree,  or  where  lands  descend 
both  ex  'parte  paternd  and  ex  parte  materndy  see  Co. 
Litt.  88  a.    An  infant  cannot  be  guardian  in  socage, 
because  no  writ  of  account  lies  against  him,  but  if  he 
himself  have  a  guardian  in  socage,  then  such  guardian 
is  also  guardian  of   the  first   infant   per    cause  de 
ward  (p). 

The  interest  of  this  guardian  is  wholly  for  the  infant's  Nature  of 
benefit,  and  not  for  the  profit  of  the  guardian  (5),  and  ^^^"^ 
oonsequently  does  not  pass  by  alienation,  succession,  or 


(g)  Co.  Litt.  87  b. 
(A)  JZL  T.  mihv,  2  M.  &  S.  504. 
(t)  Co.  Litt.  88  b,  n.  18. 
(ifc)  Ca  litt  88  b,  n.  18. 
(0  Dormer's  case,  2  P.  W.  264. 
(m)  Co.  litt.  88  b,  n.  6. 
(n)  Co.  litt.  88  b. 

(0)  Swan'i  eaae,  Cro.  Eliz.  825  ;  Co.  Litt  88  b.,  Harg.  n.  5. 
(p)  Co.  litt  88  b. 

ig)  Byr$  y.  Shaftesiniry,  Gilb.  £q.  R.  172. 
8.LX  p 
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Power  to 
grant  leases. 


Make 
partition. 


Grant  copy- 
holdd,  &C. 


Cannot 
present  to 
a  benefice. 


devise  (r),  nor  is  it  forfeited  by  outlawry,  or  attain- 
der (s) ;  consequently  if  the  guardian  die,  it  devolves 
on  the  next  of  kin  of  the  infant,  who  cannot  inherit  (t). 

Guardian  in  socage  has  an  interest  as  well  as  autho- 
rity over  the  ward's  property  (u) ;  he  may  grant  leases 
in  his  own  name  till  the  infant's  age  of  fourteen  (x), 
but  not  beyond  (y)]  if  the  leases  are  to  continue  beyond 
the  duration  of  the  guardianship,  it  is  said  on  good 
authority  they  are  voidable  only,  and  may  be  confirmed 
by  the  infant,  when  he  comes  of  age,  accepting  rent 
or  otherwise  recognising  the  lease  (z).  He  may  sur- 
render a  lease  for  the  purpose  of  renewal  (a),  and 
practically  accept  a  surrender  by  a  lessee  (6). 

It  seems  that  a  guardian  may  make  a  partition  bind- 
ing on  the  infant  if  it  be  equal  (c) ;  but  if  it  be  unequal 
it  is  voidable,  though  of  course  it  may  be  confirmed  by 
the  infant  on  coming  of  age  {d). 

He  may  hold  Courts,  grant  copyholds  in  his  own 
name  (e),  even  in  reversion  (/),  and  make  admit- 
tances (g).  He  may  maintain  actions  for  trespass^ 
ejectment,  and  avow  for  damage  feasant  in  his  own 
name  (h). 

Guardian  in  socage  cannot  present  to  a  benefice  in 
right  of  the  heir,  for  he  cannot  be  accountable  therefor, 


(r)  Co.  Litt.  88  b,  n.  13  ;  Vaugb.  181. 
(*)  Ibid. 

(t)  Vaugban,  181. 
(tt)  2  P.  W.  122. 

(x)  Byre  v.  Shaftesbury,  3  P.  W.  122 ;  R  v.  Oalleu,  10  East,  491. 
ly)  Wade  v.  Baker,  1  Ld.  Ray.  130. 

(z)  Bac.  Abr.  Lease,  I.  9  ;  Guards  G.  ;  sed  vide  Hoe  v.  Hudgson^  2 
Wils.  129. 

(a)  Afason  v.  Day,  Prec.  Ch.  819. 

(6)   Willis  Y.  WhUewood,  Bac.  Ab.  I.  c     See  post,  p.  223  (c). 

(c)  Co.  Litt.  171  b ;  Bac.  Abr.  Guard.  G. 

{d)  Co.  Litt  171  b  ;   Whaley  v.  J)awso7i,  2  Sch.  &  Lef.  867. 

(«)  Shopland  v.  Rysler,  Cro.  Jac.  65,  98. 

(/)  2  P.  W.  122 ;  R,  v.  OaJcley,  10  East,  491. 

{g)  Ibid, 

\h)  R.  V.  Oakley, 
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as  be  can  make  no  profit  {i\  and  it  seems  the  better 
opinion  that  he  cannot  maintain  a  gttare  impedit  in  his 
own  name  (k).  In  an  action  of  qvAire  impedit  against 
him,  he  may  make  a  title  against  the  stranger  in  right 
of  the  heir  ({). 

He  is  bound  to  do  all  the  services  incident  to  the  Duties  as 
land  on  behalf  of  the  infant  (m),  and  was  in  one  case  ™!^y 
held  bound  to  repair  a  bridge  to  which  burden  the  land 
was  liable  (n).  He  should  keep  down  tne  interest  of 
incumbrances  on  the  land,  though  the  infant  is  entitled 
in  fee  (o),  and  he  may  pay  ofiF  the  principal  of  a  mort- 
gage (2>). 

The  guardian  is  bound  to  maintain  the  heir,  and  see  Most  account. 

that  he  is  well  brought  up,  and  his  evidences  kept  (q) ; 
subject  to  this  he  has  absolute  control  over  the  rents 
and  profits  (r),  though  of  course  he  receives  them  to  the 
use  and  profit  of  the  heir,  and  is  bound  to  account  for 
them  (8).  If  there  is  a  doubt  about  his  sufficiency,  the 
Court  may  make  him  give  security  (t),  but  this  will  not 
generally  be  done  unless  he  has  made  default  (u). 

Guardianship  in  socage  ends  when  the  infant  attains  Termination 
fourteen  (x) ;  it  is  supei*seded  by  the  appointment  of  a  ^i^^  ^"' 
testamentary  or  other  guardian  under  the  Statute  12 
Car.  II.  a  24 ;  and  if  the  guardian  dies,  it  devolves  upon 
the  person  next  in  degree  of  kin  to  the  infant,  not  being 
inheritable  to  him.  For  the  infant's  remedies  against 
^ardians,  see  post,  ch.  xxvii. 

(i)  Co.  Litt.  17  b,  89  a ;  Cas.  t.  Talb.  145,  n.  (c). 
(t)  ritz.  N.  B.  85  T.    See,  however,  Bac  Abr.  Guard.  G. 
(/)  Fitz.  N.  B.  88  T.  n. 
(m)  M,  V.  Toddington,  1  B.  &  Aid.  p.  565. 
(«)  K  y.  SuUon,  8  A.  &  £.  5&7. 

(&)  Jennings  v.  Looks,  2  P.  W.  278  ;  Sergeson  v.  SeaUy  (or  Cruise), 
2  Atk.  412,  cited  1  Yes.  sen.  477. 

(p)  Palmes  v.  Danby,  Pr.  Ch.  187  ;  Bac  Abr.  Guard.  G. 

(q)  Co.  Litt.  88  b. 

(r)  IL  ▼.  StUlon,  8  A.  &  E.  p.  612. 

(f )  Co.  Litt.  88  b. 

(0  Qttculring  v.  Downs^  2  Mod.  176. 

(tt)  Hanbury  r.  Walker,  8  Ch.  R.  88. 

(x)  Co.  Litt  83  b,  n.  18 ;  Thomas  v.  Thoums,  2  E.  &  J.  79. 
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Sectwii  2. — OuardiuTiship  by  Election  of  (he  Infant. 

In  what  cases  Guardianship  in  socage,  as  we  have  seen,  could  only 
*  *^^  *  arise  in  a  somewhat  limited  class  of  cases  ;  viz.  where 
the  infant  was  entitled  by  descent  to  the  legal  estate  in 
hereditaments  of  socage  tenure,  while  even  in  that  case 
it  ceased  at  fourteen.  If  therefore  the  father  and  mother 
of  the  infant  were  dead,  and  the  former  had  not  appointed 
a  guardian  under  the  Statute,  he  would  be  wholly 
unprovided  with  a  guardian  either  before  fourteen,  if 
he  had  no  hereditaments  of  socage  tenure  by  descent  or 
only  an  equitable  estate  in  them,  or  in  any  case  after 
fourteen.  To  remedy  this  defect  the  infant  was  allowed 
to  elect  a  guardian.  Lord  Coke  {y)  only  notices  such  an 
election  where  the  infant  is  under  fourteen,  and  omits 
to  state  how  and  before  whom  it  is  to  be  made ;  nor  does 
there  appear  to  be  any  authority  in  the  books  on  the 
point  {z).  After  fourteen  the  practice  of  allowing  an 
infant  to  choose  his  guardian  seems  to  have  been  more 
common  formerly  than  now,  when  it  is  practically  super- 
How  election  seded  by  the  authority  of  the  Court.  As  to  the  mode 
oiatle,  ^f  election,  but  little  is  to  be  found  :  in  an  anonymous 

case  (a)  it  was  said  to  be  often  done  in  Court  on  cir- 
cuit ;  but  a  deed  would  seem  to  have  been  the  more 
usual  method  (6),  though  a  deed  is  not  a  necessary  (c). 
The  fact  that  an  infant  has  appointed  a  guardian  will 
not  prevent  him  from  making  an  application  to  the 
Court  to  appoint  another  guardian  (d). 
I*owen  of  It  seems  that  a  guardian  by  election,  whether  before 

giiaidian,        ^j.  ^f^^^  ^j^^  infant  is  fourteen,  may  make  leases  to  last 


(//)  Co.  Litt.  87  b. 
(z)  Ck>.  Litt.  88  b,  Hai^.  u.  15. 
(a)  2  Ves.  sen.  874. 

{h)  Lord  Baltimore's  case^  Co.  Litt.  88  b,  Harg.  n.  15. 
(c)  Haig.  n.  15. 

\d)  Exp.  Watkiiia,  2  Yes.  sen.  470  ;  CurtU  y.  Itippm,  4  Mad.  462  ; 
Coham  T.  Coham,  13  Sim.  639. 


GUARDIAN  BT  STATUTE.  21 


«% 


during  minorityy  grant  copies  of  Court  Roll,  and  make 
distress  for  rent  (e),  and  in  one  case  he  was  apparently 
successful  in  bringing  an  action  of  ejectment  (/).  He 
cannot  give  a  valid  consent  to  the  infant's  marrLigc, 
where  consent  of  her  guardian  is  requisite  (g). 


Section-  3. — Guardianship  by  Statute  of  Philip  and 

Mary. 

By  4  and  5  Ph.  and  M.  c.  8,  it  was  enacted  that  it  Abiuction 
should  not  be  lawful  to  take  or  cany  away  any  maid  or  ?^X^^ 
woman  child  unmarried,  being  within  thfe  age  of  sixteen  punishable. 
years  from  the  custody  and  against  the  will  of  the 
father,  or  of  such  person  to  whom  he  by  his  will  or  other 
act  in  his  lifetime  should  appoint  or  bequeath  the  educa- 
tion of  such  maid  or  woman  child  :  and  penalties  were 
imposed  for  this  offence.  '*  The  direct  object  of  the 
Statute  was  to  prevent  the  taking  away  or  marrying 
maidens  under  sixteen  against  the  consent  of  their 
parents.  But  the  Statute  prohibited  it  in  terms  which 
implied  that  the  custody  and  education  of  such  females 
should  belong  to  the  father  and  mother,  or  the  person 
appointed  by  the  former  "  (h).  This  Statute  was  repealed 
by  9  Geo.  IV.  c.  31,  in  its  turn  repealed  and  re-enacted 
by  24  &  25  Vict.  c.  100.  The  55th  section  of  the  last 
Act  inflicts  penalties  for  the  abduction  of  any  unmar- 
ried girl  under  sixteen  out  of  the  possession  and  against 
the  will  of  her  father  or  mother^  or  of  any  other  pei'son 
having  the  lawful  care  and  charge  of  her.  In  conse- 
quence of  these  Statutes  the  right  of  a  father  or  mother 
to  the  custody  of  a  female  child,  so  far  as  the  same  can 


(e)  4  Jar.  Cony,  by  Sweet,  226  ;  Bac.  Abr.  Jjeases,  L  9. 
(/)  Brown  y,  Weatherhead^  4  Ha.  122. 
(y)  Se  BrwnCi  Witt,  18  C.  D.  61. 
(A)  Ca  litt.  88  b,  Hai^.  n.  14. 
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l>e  enforced  by  Itabeas  coiyuSf  has  been  extended  to 
the  age  of  sixteen,  while  in  the  case  of  male  children  it 
ceases  at  fourteen  (i). 


Section  4. — Ouardianship  by  Statute  12  Car.  II.  c  24, 

and  49  Jk  50  Vict  c.  27. 

The  feudal  tenures^  so  long  as  they  existed,  provided 
in  most  cases  for  the  guardianship  of  infants  who  had 
lost  their  parents.     When  these  tenures  were  converted 
in  socage  tenure  by  the  above-mentioned  Statute,  it 
was  thought  advisable  to  give  the  father  the  power  of 
appointing  a  guardian  by  deed  or  will,  and  accordingly 
by  the  8th   section  of  that   Statute   it   was  enacted 
that  "  where  any  person  hath  or  shall  have  any  child  or 
children  under  the  age  of  twenty-one  years  and   not 
married  at  the  time  of  his  death,  it  shall  and  may  be 
lawful  to  and  for  the  father  of  such  child  or  children^ 
whether  born  at  the  time  of  the  decease  of  the  father  or 
at  that  time  in  ventre  ^a  Triere,  or  whether  such  father 
be  within  the  age  of  twenty-one  years  or  of  full  age,  by 
deed  executed  in  his  lifetime  or  by  his  last  will  and 
testament  in  writing  in  the  presence  of  two  or  more 
credible  witnesses,  in  such  manner  and  from  time  to 
time  as  he  shall  respectively  think  fit,  to  dispose  of  the 
custody  and  tuition  of  such  child  or  children  for  and 
during  such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  twenty-one  years  or  any  lesser  time  to 
any  person  or  persons  in  possession  or  remainder  other 
than  Popish  recusants ;  and  that  such  disposition  of  the 
custody  of  such  child  or  children  shall  be  good  and 
effectual  against  all  and  every  person  or  persons  claim- 
ing the  custody  or  tuition  of  such  child  or  children  as 
guardian  in  socage  or  otherwise ;  and  that  such  person 
or  persons  to  whom  the  custody  of  such  child  or  children 

(i)  See  ante,  pp.  141, 142. 
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hath  been  or  shall  be  so  disposed  or  devised  as  afore- 
said shall  and  may  maintain  an  action  of  ravishment 
of  ward  or  trespass  against  any  pennon  or  persons 
which  shall  wrongfully  take  away  or  detain  such  child 
or  children  for  the  recovery  of  such  child  or  children ; 
and  shall  and  may  recover  damages  for  the  same  in 
the  said  action  for  the  use  and  benefit  of  such  child 
or  children ; "  and  by  s.  9,  "  that  such  person  or  per- 
sons, to  whom  tlie  custody  of  such  child  or  children 
hath  been  or  shall  be  so  devised  or  disposed,  shall  and 
may  take  into  his  or  their  custody,  to  the  use  of  such 
child  or  children,  thee  profits  of  all  lands,  tenements  and 
hereditaments  of  such  child  or  children ;  and  also  the 
custody,  tuition  and  management  of  the  goods,  chattels 
and  personal  estate  (k)  of  such  child  or  children  till 
their  respective  age  of  twenty-one  years,  or  any  lesser 
time,  according  to  such  disposition  aforesaid,  and  may 
bring  such  action  or  actions  in  relation  thereunto  as  by 
law  a  guardian  in  common  socage  might  do." 

The  substance  of  this  enactment  may  be  summed  up  Epitome  of 
as  follows :  "  (1)  The  father  shall  have  the  power  though  *^®  Statute. 
under  twenty-one.  (2)  He  shall  have  it  as  to  all  his 
children  under  twenty-one  and  unmarried  at  his  decease, 
or  bom  after.  (3)  He  may  appoint  any  persons  except 
Popish  recusants.  (4)  The  appointment  may  be  either 
in  possession  or  remainder.  (5)  He  may  appoint  the 
guardianship  to  last  till  twenty-one,  or  for  any  less  time. 
(6)  The  appointment  shall  be  effectual  against  all 
claiming  as  guardians  in  socage  or  otherwise.  (7)  The 
guardian  so  appointed  shall  have  ravishment  of  ward 
or  trespass,  and  recover  damages  for  the  ward's  benefit. 
(8)  Such  guardian  shall  have  the  custody  of  the  infant's 
estate,  both  real  and  personal,  and  have  the  same  actions 
in  relation  to  them  as  a  guardian  in  socage.    (9)  The 

(it)  Under  the  corresponding  section  of  the  Irish  Act,  it  was  held  that 
these  words  empower  the  testamentary  guardian  to  give  a  good  discharge 
for  an  infiuit's  legacy ;  MeCreigJU  r.  McCreight,  13  Ir.  £q.  814 ;  but 
seejMMf,  p.  422(a). 
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Statute  shall  not  prejudice  the  custom  of  London  or  any 
other  city  or  corporate  town  "  (I). 

(1.)  The  father  shall  have  the  power  though  under 

twenty-one. 

Mother  couhl      The  Statute  confined  the  power  to  the  father ;  an 

not  appoint,    appointment  by  the  mother  was  absolutely  void  (m)^ 

even  as  regards  her   illegitimate  children  (n) ;  but  it 

might  be  practically  useful,  as  the  Court  of  Chancery 

in  appointing  guardians  had  regard  to  the  mothers 

T^ishes  (o).     As  we  have  already  seen  (p),  this  disability 

of  the  mother  is  now  almost  entirely  removed,  and  her 

position  is  greatly  improved  by  s.  3  of  the  Guaidianship 

Appointment  of  Infants  Act,  1886.     The  appointment  might  be  by 

by  deed.         j^^^j  ^j.  ^yj^  g^^^j  ^^^j^  though  the  father  was  under 

twenty-one.  By  the  Wills  Act  {q)  the  power  of  making 
a  will  is  taken  away  from  an  infant,  but  he  may  still 
make  the  appointment  by  deed.  Such  a  deed  is  said 
by  Lord  Eldon  (?•)  to  be  testamentary  in  its  character. 
It  may  consequently  be  revoked  by  a  subsequent  will  («), 
and  an  unrevoked  appointment  has  been  upheld, 
though  there  was  a  covenant  not  to  revoke,  and  tlio 
-  guardian  was  a  creditor  of  the  father  (<).  Lord  Romilly 
thought  it  doubtful  whether  a  witness  to  the  execution 
of  the  deed  was  required  at  all,  but  at  any  rate  the 
intended  guai*dian  is  not  disabled  from  being  a  wit- 
By  will.  ness  (u).  If  the  appointment  be  by  will  it  must  of 
course  be  properly  executed  or  the  appointment  is 
void  (x),  unless  it  be  confirmed  by  a  properly-executed 

(0  Co.  Litt.  88  b,  Hai^.  n.  15. 

(m)  Vaugh.  180  ;  £scp,  Edwards,  3  Atk.  519 ;  Fillareal  v.  Melluh, 
2  Sw.  533  ;  Re  Kaye,  1  Ch.  887. 
(n)  Ord  V.  BlackeU,  9  Mod.  116 ;  JKiy.  Glover,  4  Dowl.  P.  C.  291. 
(o)  See  jx^  8.  6. 
Cp)  Aixie,  p.  128. 
(q)  1  Vict.  c.  26,  s.  7. 
(r)  Exp,  lUhester,  7  Vea.  867. 
(a)  Shaftesbury  y.  Hannam,  Finch.  328. 
(0  Leeone  v.  Sheires,  1  Yem.  442. 
(u)  Morgan  v.  IfcUchell,  19  Beav.  86. 
(«)  £xp,  Jordan,  Dick.  294  ;  May  v.  May,  Dick.  627. 
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codicil  {y).     Such  an  appointment,  though  made  by  will, 
is  not  the  subject  of  probate  (z). 

No  special  form  of  words  is  required  for  the  appoint-  \yhat  is  Boffi- 
ment,  any  expression  of  intention  will  be  held  sufficient,  ^ent  *^^"*^." 
In  the  following  cases  the  appointment  has  been  held 
good.  •*  I  expect  my  father  will  take  care  to  see  my 
child  educated  in  the  Protestant  religion "  (a).  "  I 
desire  that  my  son  may  be  under  the  care  of  A.  B."  (6). 
*'  I  request  Miss  M.,  if  she  shall  be  alive  at  my  decease, 
to  take  upon  herself  the  management  and  care  of  the 
house  and  of  my  children  "  (c).  A  devise  of  lands  to  a 
person  in  trust  for  the  infant,  and  for  his  maintaineuce 
and  education  until  he  be  of  age,  is  not  a  devise  of  the 
custody  {d) ;  nor  the  appointment  of  a  person  to  be 
"guardian  of  the  estate "  (e).  A  formal  appointment  of 
guardians  is  not  revoked  by  a  subsequent  informal 
appointment  of  other  persons  (/),  or  by  a  codicil  leaviu*^ 
the  carie,  chai*ge,  and  education  of  the  children  to 
another  person  {g),  and  if  persons  be  appointed  trustees 
and  guardians,  a  revocation  of  the  trusteeship  is  not  a 
revocation  of  the  guardianship  Qi). 

In  Teynham  v.  Lennard  (i)  the  appointment  was 
apparently  held  good,  though  made  only  by  parol,  but 
this  seems  contrary  to  the  words  of  the  Statute,  and 
would  not  now  be  followed  (k), 

(2.)  The  father  has  the  right  as  to  all  his  children 


{if)  De  Bathe  v.  FingcU,  16  Yes.  167. 

(z)  Lady  ChesUn^a  case,  1  Vent.  207  ;  aiUiaU  ▼.   OilliaU,  3  Phill. 
222. 

(a)  Tetpiham  y.  Lennard,  4  B.  P.  C.  302. 

(b)  Bridges  y.  mUes,  Mos.  108. 

(e)  MiUer  ▼.  Harris,  14  Sim.  540.     See  also  Mendes  ▼.   Mendes,  I 
VeflL  sen.  89.    See,  however,  Edwards  y.  Wise,  Barn.  139. 
<<2)  yangh.  184. 
(e)  Be  Nwbury,  I.  B.  9  £q.  134. 
(/)  JEiy.  IlehesUr,  7  Yes.  348. 

{g)  Hare  y.  Hare,  5  Beay.  629  ;  KnoU  y.  CotUe,  2  Ph.  192. 
(h)  Be  Park,  14  Sim.  89. 
(i)  4  R  P.  C.  302. 
{k)  Be  Mwre^  11  Ir.  C.  L.  1  ;  iic  J/o/AdiM,  12  Ir.  C.  L.  231 
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lU^timate 
children  not 
within  Act. 


Who  may  be 
appointed. 


under  twenty-one  and  unmarried  at  his  decease,  or  bom 
afiber. 

The  appointment  is  good,  though  there  are  no  children 
born  at  the  time  {t),  but  it  must  be  remembered  that, 
under  the  Wills  Act  (m),  marriage  is  a  revocation  of  a 
will.  Illegitimate  children  are  not  included  under  the 
word  children  (n).  Of  course  the  father  cannot  devise 
the  custody  of  a  child  who  has  attained  twenty-one  (o). 

(3.)  He  may  appoint  any  persons  except  Popish 
recusants. 

A  Popish  recusant  is  a  Papist  who  refuses  to  go  to 
church  and  worship  Qod  after  the  manner  of  the 
Church  of  England,  and  a  Popish  recusant  convict 
is  a  Papist  who  has  been  convicted  of  such  an  offence. 
By  3  Jac.  I.  c.  5,  ss.  22  &  23,  Popish  recusant  convicts^ 
and  by  25  Car.  II.  c.  2,  s.  5,  Papists  who  did  not  take 
certain  oaths,  were  disabled  from  being  guardians,  but 
these  Statutes  have  been  both  repealed  (p). 

By  9  &  10  Will.  III.  a  32,  pei-sons  denying  the 
Trinity,  or  saying  there  were  more  Gods  than  one,  or 
denying  the  Christian  religion  to  be  true,  &c.,  were 
liable  to  conviction,  and  were  thereupon  disabled  from 
holding  any  office,  and  on  a  second  conviction  were 
disabled,  among  other  things,  from  being  guardians* 
By  53  Geo.  III.  c.  160,  the  enactment,  so  far  as  oonceins 
the  Trinity,  was  repealed.  By  81  Geo.  III.  c.  32,  if  a 
Roman  Catholic  made  a  declaration  that  he  was  a 
Roman  Catholic,  and  took  the  oath  of  allegiance,  he 
was  relieved  from  certain  penalties,  and  by  34  &  35 
Vict.  c.  48,  the  sections  relating  to  the  taking  of  the 
oaths  are  repealed.  Finally,  by  the  Broman  Catholic 
Emancipation  Act  {q)  the  disabilities  of  Roman  Catholics 

(Q  JExp,  Ilcfuster,  7  Yes.  848. 
(m)  1  Vict.  c.  26,  s.  18. 

(n)  Ward  v.  St.  Paul,  2  B.  C.  C.  588  ;  Peckham  y.  Peckhait^  2  Cox» 
46  ;  Bi&  Darcy,  11  Ir.  C.  L.  298  ;  Sleeman  v.  Wilson,  13  £q.  36. 
(o)  Exp.  Ludlow,  2  P.  W.  638. 
(jp)  7  &  8  Vict.  c.  102  ;  26  &  27  Vict  c  126. 
(g)  10  Geo.  IV.  c.  7. 
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'were  removed  and  they  now  stand  in  reference  to  guar- 
dianship (r)  on  the  same  footing  as  Protestants.  In 
Talbot  y.  Shrewsbury  (a)  a  Roman  Catholic  priest  was 
appointed  guardian^  and  no  question  was  raised.  But 
it  seems  that  9  &  10  Will  III.  c.  32,  except  as  to  the 
Trinity,  has  never  been  repealed.  A  Dissenter  may  be 
appointed  guardian  (f),  and  there  is  nothing  to  prevent 
a  Jew  from  appointing  (n). 

In  Ireland  the  course  of  legislation  was  at  one  time  Coarse  of 
still  more  stringent     The  Irish  Statute,  with  reference  Lre^d.^^  ^^ 
to  testamentary  guardians  (14  &  15  Car.  II.  c.  19),  was 
in  the  same  terms  as  the  English  statute,  except  that 
no  persons  could  be  appointed  guardians  who  were  not 
of  the  communion  of  the  Church  of  England.    By  2 
Ann.  c.  6,  s.  4  (Ir.),  no  Papist  was  to  have  the  tuition 
or  custody   of  any  orphan    child  or  children    under 
twenty-one ;  and  if  he  were  entitled  to  the  guardian- 
ship, the  Court  of  Chancery  was  to  dispose  of  it  to 
fiome  Protestant  relation  to  whom  the  estate  could  not 
descend  {x).    By  21  &  22  Geo.  III.  c.  62,  s.  5   (Ir.), 
Papists,  except  ecclesiastics,  having  taken  the  oath  of 
allegiance,  might  have  the  guardianship  of  their  own 
children,  or  any  children  of  a  Papist.    By  30  Geo.  III. 
c  29  (Ir.),  a  Protestant  father  might  dispose  of  the 
custody  of  his  children  to  any  person  other  than  one 
professing  the  Popish  religion  ;  and  a  person  professing 
the  Popish  religion,  who  should  not  have  lapsed  from 
the  Protestant  religion,  might  dispose  of  the  custody  of 
his  children  to  any  person  other  than  an  ecclesiastic  of 
the  Church  of  Home.     Under  this  Statute,  where  the 
father  had  appointed  two  Roman  Catholic  guardians, 


(r)  Kotwitbstanding,  it  is  sabmitted,  the  doubt  expiesAed,  arg,  Be 
Br-ues,  21  W.  E.  622,  I.  R.  7  C.  L.  199  ;  and  Andrew  v.  SaU,  8  Ch. 
685,11. 

(j)  4  My.  k  Cr.  672. 

(Q  CorbeU  v.  ToUenham,  1  Ba.  &  B.  59. 

(v)   Villaredl  y.  Mdlish,  2  Sw.  538. 

{«)  FnsUm.  v.  Ferrard,  4  B.  P.  C.  298. 
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one  of  whom  was  a  priest,  the  Court  of  Chancery 
refused  to  act  on  conflicting  affidavits  as  to  whether 
the  father  had  been  a  Roman  Catholic  or  Protestant, 
bxit  directed  the  guardians  to  bring  an  action  of 
trespass  (y).  By  33  Geo.  III.  c.  21  (Ir.),  modified  as 
regards  taking  the  oaths  by  34  &  35  Vict  c.  48, 
and  the  Oaths  Act^  1888  (51  &  52  Vict  c.  46),  the 
disabilities  of  Roman  Catholics  were  removed,  and  it 
seems  they  now  stand  on  the  same  footing  as  Protes- 
tants with  regard  to  guardianship  (0). 
Appointment  The  Court  of  Chancery  will  not  recognise  the  ap- 
'  pointment  of  a  firm  as  testamentary  guardians  (a). 

(4.)  The  appointment  may  be  either  in  possession  or 
remainder. 

In  an  old  case  where  the  testator  appointed  his  wife 

sole  guardian,  and  directed  that  if  she  should  maiTy 

again  before  his  son  attained  twenty-one  his  brother 

was  to  be  sole  guardian,  the  wife  having  died,  it  was 

Surviving       held  that  the  uncle  could  not  be  guardian  (6).     He  may 

be^^thoriaed  authorise  the  surviving  guardian  to  nominate  another 

to  appoint      guardian  in  the  pUce  of  one  who  is  dead  (c). 

new  one.  ^g^  g-^  jj^g^y  appoint  the  guardianship  to  last  till 

good  during    twcnty-one,  or  for  any  less  time. 

minonty.  j^  jg  g^j  ^^^j  ^^^^  t<  jf  ^  ^^^^^  devise  the  custody  of 

his  heir  apparent  to  I.  S.  and  mention  no  time,  either 
during  his  minority,  or  fpr  any  other  time,  this  is  a 
good  devise  of  the  custody  within  the  Act,  if  the  heir 
be  under  fourteen  at  the  death  of  the  father,  because 
by  the  devise  the  Tnodvs  habendi  cvstodiam  is  changed 
only  as  to  the  person,  and  left  the  same  as  it  was  as  to 
the  time ;  but  if  above  fourteen  at  the  father's  deaths 
then  the  devise  of  the  custody  is  merely  void  for  the 

(y)  JU  Ifartton,  17  W.  R.  794  ;  I.  R.  4  C.  L.  62. 
(f)  £e  Byrnes,  21  W.  R.  622  ;  1.  R.  7  G.  L.  199. 
(a)  De  Mazar  v.  PyhuSy  4  Yes.  644. 
lb)  Sclby  V.  Selby,  2  £q.  Cas.  Ab.  488. 
\c)  Be  Pamell,  L.  R.  2  P.  &  D.  879. 
id)  Vaugh.  184-5. 
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uncertaiaty;  for  the  Act  did  not  intend  every  heir 
should  be  in  custody  until  twenty-one,  mon  ut  tamdiii 
sed  ne  diutius ;  therefore  he  shall  be  in  this  custody 
so  long  as  the  father  appoints ;  and  if  he  appoint  no 
time,  there  is  no  custody."  But  Lord  Hardwicke 
»iid  (e)  that  a  devise  of  the  guardianship  would  clearly 
1)6  until  the  infants  attained  twenty-oue,  and  it  \&  cour 
ceived  that  an  appointment  of  a  guardian  to  an  infant 
would  now  be  held  good,  though  not  expressed  to  be 
during  his  minority. 

Though  the  father  cannot  devise  the  guardianship  of  Whether 
a  married  child,  the  guardianship  is  not  determined  by  marriage  of 
the   marriage   after  his   death   of  a  male   infant  (/).  infant. 


With  regard  to  a  female  infant  the  case  is  more 
cteubtful.  In  Mendes  v.  Mendes  Qf),  Lord  Hardwicke 
is  i-eported  to  say  that  marriage  of  a  daughter  would 
determine  the  guardianship,  and  the  same  doctrine  is 
laid  down  in  Belt's  Supplement  (A).  In  that  case,  how- 
ever, Lord  Hardwicke  said  it  was  not  necessary  to 
decide  whether  there  was  a  devise  of  the  guardianship, 
and  it  might  well  be  that  the  right  of  a  mother,  as 
guardian  by  nature  and  nurture,  would  determine  on 
marriage  of  a  daughter  (i).  It  would  seem  to  be  clear 
on  principle,  that  the  guardianship  would  not  be  deter- 
mined if  directed  by  the  father  to  last  till  twenty- 
one  (k) ;  and  it  is  difficult  to  see  what  difference  could 
be  made  by  the  fact  that  the  duration  of  the  guardian- 
ship is  implied  and  not  expressed.  In  another  case  (I) 
the  same  judge  held  that  guardianship  of  a  person 
appointed  by  the  Court  of  Chancery  would  not  deter- 
mine on  marriage  of  a  female  infant. 

(«)  Mendes  y.  Afendes,  1  Yes.  sen.  91. 
(/)  Syrey,  Sha/le^ury,  2  P.  W.  103. 
{3)  1  Ves.  sen.  91. 
(A)  P.  89. 

(0  The  remarks  attrihated  to  him  are  not  giren  in  the  Beport  in  3 
Atk.  624. 

(Xr)  Bac.  Ahr.  Guard.  A.  3,  6. 

(0  Roach  V.  Oarvan,  1  Ves.  sen.  160. 
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Bights  of 
giaardians 
against  the 
mother. 


Powers  and 
remedies  of 
goardians. 


(6.)  The  appointment  shall  be  effectual  against  all 
claimiDg  as  guardians  in  socage  or  otherwise. 

The  testamentaiy  guardians  were,  until  the  recent 
Statute  (m),  entitled  to  the  custody  and  control  of  the 
infant  as  against  the  mother  (n).  If  the  mother  was 
one  of  the  testamentary  guardians,  though  every  atten- 
tion ought  to  be  paid  to  her  opinions  and  wishes,  in 
point  of  authority  she  was  upon  an  equality  with  the 
other  guardians  (o) ;  and  this  will  be  her  position  when 
acting  as  guardian  under  the  Act  of  1886,  jointly  with 
any  guardian  appointed  by  the  father  or  the  Court  (p). 
The  testamentary  guardianship  is  in  fact  a  prolongation 
of  the  paternal  authority  (q).  The  guardian  has  at  law 
the  same  remedies  as  the  father  (r). 

(7.)  The  guardian  so  appointed  shall  have  ravish- 
ment of  ward  or  trespass,  and  recover  damages  for  the 
ward's  benefit.  (8.)  Such  guardian  shall  have  the 
custody  of  the  infant's  estate,  both  real  and  personal, 
and  have  the  same  actions  in  relation  to  them  as  a 
guardian  in  socage. 

A  guardian  under  this  Statute  stands  on  the  same 
footing  as  a  guai'dian  in  socage,  except  as  to  duration 
of  guardianship ;  he  has  the  same  remedies  at  law  («). 
If  there  are  two  testamentary  guardians,  and  one  takes 
the  infant  out  of  the  custody  of  the  other,  the  latter  has 
no  remedy  at  law,  but  to  take  the  infant  out  of  the  pos- 
session of  the  other  when  he  sees  his  time  (t) ;  but  if 


(m)  The  Guardianship  of  Infants  Act,  1886  ;  ante,  p.  127. 

In)  Bcyiiolds  v.  TcynJiam,  9  Mod,  40,  4  B.  P.  C.  302 ;  ^prt  r. 
Shaftcftbin-y,  2  P.  W.  103  ;  Wright  v.  Aay/or,  5  Mad.  77  ;  ArHolt  v. 
Bleasdalc,  4  Sim.  887  ;  TaJhot  v.  Shrc\c9bury,  4  My.  &  Cr.  678. 

(o)  Campbell  v.  Mackay,  2  My.  k  Cr.  37. 

Ip)  See  s.  2,  ante,  p.  127  ;  s.  4,  antey  p.  128. 

iq)  Eyre  v.  Shaftesbury,  2  P.  W.  115  ;  Welledty  v.  WelUdey^  2  BP. 
N.  S.  124,  146. 

(r)  Butler  v.  Freeman,  Amb.  302. 

(«)  Bedell  v.  Constable^  Vaugh.  177,  where  the  nature  of  the  guardlsL- 
ship  is  fully  discussed. 

CO  Litt.  8._823. 
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tbe  infant  be  in  the  service  of  one  of  the  guardians,  or 
it  would  seem  in  the  service  of  a  third  person  with  the 
consent  of  one  of  the  guardians,  an  action  of  trespass 
would  lie  by  the  master  against  the  other  guardian  for 
removing  the  infant  from  his  service  (u). 

The  guardianship  is  a  trust  (v).     It  is  an  authority  Guardiaxiahip 
coupled  with  an  interest,  and  on  the  death  of  one  does 
not  determine,  but  goes  to  the  survivors  {w) ;  it  is  not 
assignable  {x),    A  guardian  who  has  once  accepted  the 
trust  cannot  renounce  it  (y),  but  he  may  disclaim  before 
acting  (0).     If  a  feme  sole  guardian  marry,  the  guar-  Marriage 
dianship  is  not   transfeiTed  to  the  husband,  nor  shall  g^^^^^ 
it  be  forfeited  by  the  attainder  or  misdemeanour  of  the 
husband  (a) ;  but  if  the  infant  be  a  ward  of  Courts  the 
Court  will  on  the  marriage  inquire  what  ought  to  be 
done  under  the  altered  circumstances  (&). 
^      With  respect  to  the  real  property  of  his  ward,  the  Powers  over 
\  testamentary  guardian  has  no  estate ;  he  has  certain 
powers,  but  the  precise  extent  of  those  powers  is  uncer- 
tain (c).    It  seems  that  he  may  bring  an  action  and 
avow  in  his  own  name,  may  make  leases  during  the 
minority  of  the  infant,  and  may  grant  copyholds,  even 
in  reversion,  as  dominus  pro  tempore  (d),  just  as  a 
guardian  in  socage  may  do.     It  is  clear  a  lease  by  him  Leaae  by 
will  not  be  binding  beyond  the  minority  of  the  infant^ 


(«)  Gilbert  v.  Schtoenek,  14  M.  &  W.  488. 

(v)  Beavftnt  v.  Beriy^  1  P.  W.  704 ;  Frederick  v.  Frederick,  1  P. 
W.  721  ;  MaUhetos  v.  Brise,  14  Beav.  841. 

(w)  Eyre  v.  Shaftesbury,  2  P.  W.  103. 

(a;)  Reynolds  v.  Teynham,  9  Mod.  40  ;  Mellish  v.  Da  Costa,  2  Atk. 
14  ;  FiOareal  v.  MeUish,  2  Sw.  536  ;  Eyre  v.  Shaftesbury. 

(if)  Spencer  v.  Chesterfield,  Amb.  146. 

(2)  CKeefey,  Casey,  1  Sch.  &  Lef.  106  ;  Exp.  Champneys,  Dick.  350  ; 
Bedell  v.  Constable,  Yaugh.  177,  182. 

(a)  Com.  Dig.  Guard.  E.  2. 

(6)  Jones  y.  Powell,  9  Beav.  345. 

(e)  Gardner  v.  Blane,  1  Ha.  381.  The  powers  of  trustees  under  the 
Settled  Land  Act,  1882,  bayo  now  superseded  those  of  the  guardian  ; 
tee  post,  p.  377. 

{d)  Eyre  v.  Shaftesbury  ;  Shaw  ▼.  Shaw,  Yem.  k  Sciiy.  607. 
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and  in  one  case  it  was  held  that  for  any  longer  period 
the  lease  was  absolutely  void  and  not  voidable  merely  (6) ; 
but  it  is  difficult  to  see  on  what  principle  this  rests, 
unless  indeed  the  infant  on  coming  of  age  had  repu- 
diated the  lease.  Lease  by  guardian  in  socage  to  last 
beyond  minority  seems  to  be  voidable  only(/). 

Bight  to  ad-        A' testamentary  guardian  is  entitled  to  administration, 
ministration.    •  /»  ,  j«         iaj-lat-'^a/x 

m  preference  to  a  guardian  elected  by  the  mfant  (g). 

It  seems  to  be  the  better  opinion  that  a  testamentary 
guardian  cannot  be  removed  by  the  Court,  but  only 
superseded  from  acting  (h),   n^^^  ^  ^/^^^  .a^ 

U    ^**^m^jA      «    d^-T^U^e^^-C^     t^mJkC*>^       ^U./.-U'    •*^^^<{^ 


Section  5. — Ouardianship  by  Custom, 

The  Statute         The  Statute  of  Charles  II.,  which  has  been  discussed! 

cMfomar^^^*  above,  provides  (i)  that  nothing  contained  in  the  Act  is 

guardianship,  to  alter  or  change  any  tenure  by  copy  of  Court  Roll  or 
any  services  incident  thereto,  and  (k)  that  nothing  in 
the  Act  shall  extend  to  alter  or  prejudice  the  custom  of 
the  City  of  London,  or  of  any  other  city  or  town 
corporate. 

Castomof  The  custom  of  London,  though  still  existent,  has 

on  on.  fallen  into  disuse,  and  a  short  notice  of  it  will  be  all 
that  is  required  here.  According  to  this  custom,  the 
Mayor  and  Aldeimen  of  London  have  the  custody  of 
every  orphan  within  the  city ;  viz.,  when  any  one  free 
of  the  city  dies  leaving  an  orphan  within  age  and 
unmarried,  custody  of  the  land  and  goods  of  the  orphan 


{e)  jR.  d.  Parry  y.  Modgsm,  2  Wilft.  129. 

(/)  See  ante,  p.  210. 

{g)  Be  Morris,  2  Sw.  &  Tr.  360. 

(A)  Post,  ch.  zxyii. 

(i)  S.  7. 

(k)  S.  10. 
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was  given  by  Statute  (t),  and  it  apparently  extends  to 
land  lying  out  of  London  (m).  The  right  belongs  to 
the  Mayor  and  Aldermen  in  their  Court  of  Orphans, 
and  after  the  death  of  a  freeman,  they  may  summon  his 
widow  or  executor  to  appear  at  their  Court,  and  give 
security  to  exhibit  an  inventory  of  the  estate  (n).  The 
Chamberlain  of  London  is  a  corporation  sole  for  this 
purpose,  able  to  take  a  bond  or  recognizance  to  him 
and  his  successors  (o).  The  custody  lasts  in  the  case  of 
males  to  twenty-one,  of  females  to  eighteen  or  mar- 
riage (p).  It  may  be  committed  by  the  Court  to  a 
third  person  (q).  If  any  one  take  an  orphan  out  of  the 
custody  of  the  Court,  he  may  be  imprisoned  till  he 
produce  the  infant  (r),  though  he  be  a  peer  (s).  The 
consent  of  the  Court  should  be  obtained  before  the 
marriage  of  any  city  orphan,  and  the  Court  will 
generally  refer  it  to  the  Common  Serjeant  to  approve 
of  a  proper  settlement  (t).  An  orphan's  money  in  the 
Chamber  of  London  is  not  a  mere  depoaitum,  but  in 
the  nature  of  a  debt  or  chose  in  action,  which  does  not 
vest  in  the  husband  by  the  marriage  of  such  orphan, 
nor  can  he  bequeath  it  by  will  (u).  For  further 
learning  on  this  matter  the  reader  is  referred  to  the 
authorities  mentioned  below  (t;). 

"  By  the  custom  of  Kent,  where  any  tenant  died,  his  Custom 
heir  being  within  age,  the  lord  of  the  manor  might  and    ^  * 
did  commit  the  guardianship  to  the  next  relation  in 
the  Court  of  Justice  within  whose  jurisdiction  the  land 

(Q  1  B.  2,  Bot  Par.  No.  130 ;  Hob.  247. 
(m)  1  Sid.  250. 

(n)  1  Bol.  550,  L  45  ;  Hob.  247. 
(o)  4  Co.  Bep.  64,  b. 
(p)  1  Sid.  250. 
is)  Ibid, 
(r)  Ibid. 

{$)  WUinnson  y.  BoulUm,  1  Ley.  162 ;  2  Buss.  &  My.  670. 
(/)  See  Frederick  y.  Frederick,  1  P.  W.  710. 
(«)  2  Vent  840 ;  Prec.  Ch.  209. 

(v)  ComyDy  Dig.  Guard.  O.  ;  Bac.  Abr.,  Cuatom  of  LondoD,  B.  ; 
ICiicph.  Inf.  48. 

fLL.1.  Q 
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was,  but  the  lord  was  bound  on  all  occasions  to  call 
him  to  an  account;  and  if  he  did  not  see  that  the 
accounts  were  fair,  the  lord  himself  was  bound  to 
answer  it.  But  the  custom  is  not  followed  at  the 
present  day,  because  the  lords  in  giving  tutors  do  it  at 
their  own  peril  in  the  account,  and  therefore  every  man 
thinks  it  dangerous  to  intermeddle.  The  guardian 
appointed  by  the  lord  is  to  have  the  same  allowance 
and  no  other  with  the  guardian  in  socage  at  common 
law,  and  is  subject  to  the  account  of  the  heir  for  his 
receipts,  and  to  the  distress  of  the  lord  for  the  same 
cause  "  (w). 
Copyhold.  If  a  copyholder  die  leaving  his  heir  under  age,  the 

right  to  the  guardianship  will,  in  the  absence  of  a 
special  custom,  belong  to  the  next  of  kin  to  whom  the 
copyhold  cannot  descend.  As  the  rules  of  succession 
in  manors  generally  correspond  with  those  of  the 
common  law,  this  next  of  kin  will  in  general  be  the 
same  person  as  the  guardian  in  socage  (x),  J£  the 
infant  have  lands  in  socage,  and  the  rules  of  descent  in 
the  manor  differ  from  those  at  common  law,  the  two 
guardianships  will  not  be  united  in  the  same  person ; 
and  in  that  case  the  guardian  in  socage  is  entitled  to 
the  custody  of  the  person  (y),  the  lord's  right  being 
merely  to  have  some  one  to  perform  the  services  in 
respect  of  the  copyhold  or  customary  lands.  And  it  is 
the  better  opinion  that,  if  there  be  no  special  custom » 
the  father  may  appoint  a  guardian  under  the  Statute 
of  Charles  II.  {z). 
Natarc  of  ^^  some  manors  there  is  a  special  custom  for  the  lord 

guardianship,  iq  appoint  a  guardian;  but  this  custom  must  be  proved, 
as  the  lord  cannot  have  it  in  the  absence  of  special 
custom    (a).     The   nature    of    the    guardianship  will 

(w)  Bac  Abr.  Guard.  A.  (2),  and  authorities  there  quoted, 
(x)  M.  V.  JFilby,  2  M.  &  S.  604. 
(y)  Gilb.  Ten.  829. 

{z)  2  Watk.  Cop.  104,  195 ;  Scriv.  by  Brown,  76. 
(a)  Drury  v.  FiUh,  Hutt.  17  ;  8  Salk.  177  ;  EglOatCs  cate,  2  KoL 
Ab.  40,  Gaide  P.  ;  Co.  Cop.  s.  23. 
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depend  on  the  special  custom.  It  has  been  held  a 
good  custom  that  the  lord  may  assign  some  one  to  take 
the  profits  of  the  copyhold  land  during  the  nonage  of 
the  heir  without  rendering  him  an  account  (&),  but  the 
heir  would  in  such  a  case  probably  be  entitled  to  main- 
tenance out  of  the  profits,  as  he  would  be  in  the  case  of 
wardship  in  chivalry  (c).  Except  in  so  far  as  regulated 
by  special  custom  the  guardian  appointed  by  the  lord 
has  the  same  powers  as  guardian  in  socage  {d).  Where 
this  special  custom  exists,  the  father  cannot  appoint  a 
guardian  in  respect  to  those  lands  under  the  Statute  of 
Charles  II.  (e) ;  but  there  seems  to  be  no  reason  why 
he  should  not  even  in  this  case  appoint  a  guardian  of 
the  person,  though  he  cannot  affect  the  copyhold  pro- 
perty (/). 

On  the  death  of  a  tenant,  if  his  heir  or  devisee  did  Admittance 
not  present  himself  for  admission,  the  lord  might  after  copyholder, 
due  proclamation  enter  for  a  forfeiture,  either  absolute  ^^^  enforcal. 
or  quovsque,  i,e.,  until  some  person  claimed  admittance. 
An  absolute  forfeiture  could  only  take  place  if  there 
were  a  special  custom  to  that  effect,  and  even  then  it 
could  not  be  enforced  against  an  infant  (g).  As  a 
forfeiture  qucmsqus  might  in  many  cases  be  an  insuffi- 
cient remedy,  the  legislature  intervened  to  enable  the 
lord  more  easily  to  enforce  his  rights  against  persons 
under  disability.  By  9  Geo.  I.  c.  29,  it  was  enacted 
that  where  any  persons  being  under  the  age  of  twenty- 
one  years  should  be  entitled  by  descent  or  surrender 
to  the  use  of  a  last  will  to  be  admitted  to  copyhold 
hereditaments,  such  infants  might  be  admitted  by  their 
guardians  or  attorneys,  and  in  default  of  their  appearance 


(6)  1  Leo.  266,  ca.  857. 
{e)  Maq).  Inf.  47. 

(d)  JFacU  Y.  Baker,  1  Ld.  Ray.  132. 

(e)  Church  v.  Cudm&rt,  Lut  1187. 
(/)  2  Watk.  Cop.  106. 

ig)  Leeh/arcTs  case,  8  Co.  Rep.  99  ;  ITinj  v.  IHlUston,  3  MoJL  221,  1 
Salk,  886,  Carth.  43 ;  Doe  v.  ffcUier,  3  T.  R.  163. 

Q  2 
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the  lord  might  appoint  a  guardian  or  attorney  by 
whom  he  might  admit  the  infant  If  the  fine  were 
not  paid,  the  lord  might  enter  and  receive  the  profits 
of  the  copyhold  till  he  was  satisfied,  but  he  had  to 
account  yearly  for  the  profits  (h).  No  forfeiture  was 
to  be  incurred  by  any  infant  not  appearing  for  admis- 
sion, or  refusing  to  pay  fines  (i). 

The  Act  it  will  be  observed  was  limited  to  cases  of 
descent  or  surrender  to  the  use  of  a  will,  it  being  pro- 
bably considered  that  in  transactions  intei^  vivos  the 
lord  could  protect  his  own  interest.  However  this  may 
be,  the  Act  does  not  apply  to  a  title  under  a  deed  (k). 
It  being  considered  desirable  to  enlarge  the  scope  of 
the  Act  it  was  repealed,  and  in  substance  re-enacted  by 
1  Will.  IV.  1  Will.  IV.  c.  65.  By  this  Act  it  is  enacted  that 
where  any  person  being  under  the  age  of  twenty-one 
years  is  or  shall  be  entitled  by  descent  or  surrender  to 
the  use  of  a  last  will,  or  othei'vnse  to  be  admitted 
tenant  of  any  copyhold  lands,  such  person  may  appear 
and  be  admitted  by  his  guardian  or  attorney  (l).  An 
infant  may  by  writing  under  his  hand  and  seal  appoint 
an  attorney  for  this  purpose  (m).  In  default  of 
appearance,  the  lord  may,  after  three  courts  have  been 
held  and  proclamations  made  at  a  subsequent  court, 
appoint  an  attorney  and  admit  the  infant  by  him,  and 
upon  such  admittance  impose  the  proper  fine  (n). 
Upon  every  admittance  of  an  infant  the  fine  is  to  be 
demanded  by  the  bailiff  or  agent  of  the  lord  by  a  note 
in  writing,  signed  by  the  lord  of  the  manor  or  his 
steward,  to  be  left  with  the  guardian  of  the  infant,  or 
with  the  infant  if  he  has  no  guardian,  or  with  the 
tenant  or  occupier  of  the  land  to  which  the  infant  has 
been  admitted  as  above  mentioned,  and  if  the  fine  so 

(A)  S.  2.  (0  a  6. 

(k)  Kensington  y.  Mansell,  IS  Yes.  240. 
(/)  S.  8. 
(m)  S.  4. 
(n)  S.  6. 
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imposed  be  not  paid  or  tendered  to  the  lord  or  his 
steward  within  three  months  after  such  demand  made, 
the  lord  may  enter  and  receive  the  profits  until  lie  is 
paid  the  fine  and  costs^  though  the  infant  die  before 
the  fine  and  costs  are  paid ;  but  the  lord  is  to  account 
yearly  for  the  profits  and  pay  the  surplus,  if  any,  to  the 
person  entitled  to  the   same  (n).    When  the  fine  is 
satisfied  the  lord  is  to  deliver  up  possession  (o).     If  the 
guardian  pays  the  fine  he   may  enter  and  take  the 
profits  until  he   is  reimbursed,   notwithstanding   the 
death  of  the  infant  before  he  is  reimbursed  (p).    The 
Court  has  no  jurisdiction  to  direct  the  fine  to  be  raised 
by  mortgage  of  the  infant's  land  (q).    No  forfeiture  is 
to   be   incurred   by  an  infant  for  not   appearing    or 
neglecting  to  pay  fines  (r).    If  the  fine  imposed  in  any 
case  under  the  Act  is  not  warranted  by  the  custom  of 
the  manor,  the  infant  may  controvert  the  legality  of 
the  fine  in  such  manner  as  he  might  have  done  if  the 
Act  had  not  been  passed. 

This  Act  is  intended  to  give  the  lord  an  additional  Act  gives  lord 
remedy  in  enforcing  his  rights,  it  does  not  deprive  him  remedy. 
of  his  old  right  of  seizure  qu(yu8que  against  an  infant  (a), 
and  if  he  so  seize,  his  title  may  become  absolute  under 
the  Statute  of  Limitations  (t).  If  the  lord  proceed 
under  the  Statute,  its  provisions  must  be  strictly 
followed  by  him  (u). 

It  is  the  infant  who  is  admitted  by  the  guardian,  not  Datlcs  and 
the  guardian  himself  {v)  ;  though  the  guardian  has  an  ^^^^^"^ 

respocts  thi 

.  \  a  a  infant^ 

in)  8.  6. 

{o)  8.  7. 

{p)  a  8. 

{q)  Hdrbroe  v.  Cootnhea,  48  L.  J.  Ch.  836. 

(r)  a  9. 

(«)  IHnus  V.  Chund  Junction  Canal  Co.,  9  Q.  B.  469  ;  Doe  v. 
IfuseoU,  12  M.  &  W.  832. 

(0  Walura  v.  WM,  5  Cli.  581. 

(tt)  See  Barton  Oases's  and  Opinions,  147 ;  Kensington  v.  Mansell, 
18  Yes.  240. 

(»)  1  Watk.  Cop.  272 ;  Co.  Cop.  66,  p.  128. 
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interest  in  the  land,  and  not  merely  an  authority  (w). 
He  has  the  same  powers  as  a  guardian  in  socage  (x) ;  he 
may  maintain  trespass  and  ejectment,  avow  for  danfiage 
feasant,  and  lease  in  his  own  name  (y).  He  has  a 
douhle  duty  to  perform,  towards  the  infant  and  towards 
the  lord.  As  regards  the  infant,  his  duty  is  to  cultivate 
and  manage  the  lands  as  may  be  most  advantageous 
for  the  infant.  For  this  purpose  he  may  make  such  a 
lease  as  is  warranted  by  the  custom,  so  that  it  exceed 
not  the  minority  of  the  ward,  and  maintain  debt  for  the 
arrears  of  rent  (z).  If  he  be  deprived  of  the  custody^ 
he  may  have  an  ejectione  custodice,  or  at  least  an  action 
in  the  nature  of  it  (a). 
As  respects  As  regards  the  lord,  he  is  to  render  such  services  as 
the  lord.  ^  copyholder  can  render  for  another.  He  must  pay  the 
rents,  and  perform  the  rustic  or  agricultural  services ; 
as  to  plough  the  lord's  lands,  reap  or  gather  in  his  com» 
&c. ;  for  such  services  still  continue  in  various  manors^ 
though  now  they  are  little  more  than  formal.  He 
cannot  swear  fealty  for  his  ward,  as  one  person  cannot 
swear  for  another.  Nor  does  it  appear  that  a  guardian 
can  do  any  service  in  Court,  for  such  service  must  be  a 
personal  one  (6). 
Forfeiture  of  If  the  guardian  commit  waste,  or  refuse  the  services, 
guardianship.  {^  y^^  j^  ^  forfeiture ;  but  as  the  infant,  at  any  rate 
under  fourteen,  is  not  answerable  for  the  guardian,  it 
will  be  a  forfeiture  of  the  wardship,  not  the  inheritance 
of  the  lands  (c).  If  a  woman  be  the  guardian  and 
marry,  she  is  answerable  for  the  acts  of  her  husband, 
for  it  is  her  own  act.  So  it  seems  the  guardianship 
may  be  revoked,  if  the  guardian  neglect  the  duties  of 


(w)  Bedell  y.  Condable,  Yaugh.  188. 

(x)  Wade  v.  Baker,  Ld.  Ray.  182. 

(y)  Ihid, 

(z)  2  Watk.  Cop.  106. 

(a)  Cole  v.  Walles,  1  Leo.  828  ;  Cro.  Eliz.  224. 

(6)  2  Watk.  Cop.  106. 

(c)  Ca  Cop.  8.  59  ;  2  Watk.  107. 
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liLS  office,  and  do  not  act  for  the  benefit  of  the 
infant  (d). 

The  age  at  which  the  guardianship  terminates  differs  Tennination 
in  varioua   manors ;  in  some  it  is  fourteen,  in  others  of  guardian- 

ship. 

fifteen,  &c.  Though  infancy  does  not  terminate  till 
twenty-one,  the  infant  is  out  of  customary  wardship  at 
fourteen ;  and  if  between  fourteen  and  twenty-one  he 
wilfully  does  any  act  to  the  disinherison  of  the  lord,  he 
will  forfeit  his  lands ;  e.g.,  if  he  does  voluntary  waste, 
or  wilfully  refuses  his  services  ;  if  he  commit  treason  or 
felony  (e)  ;  but  a  lease  contrary  to  the  custom  will  not 
be  a  forfeiture,  for  it  is  voidable ;  nor  permissive 
waste  (/).  An  infant  under  fourteen  cannot  incur  a 
forfeiture  (g). 

We  may  here  notice  the  various  Statutes  passed  in  Bufranchific- 
recent  years  for  the  purpose  of  commuting  the  manorial 
rights  of  the  lord  and  facilitating  enfranchisement  of 
copyhold  lands.      By  4  &  5  Vict.  c.  35,  machinery  (i.)  volun- 
was  provided,  if  the  parties  agreed,  for  commuting  the  ^.^  *  ^| 
lord's  rights,  or  for  enfranchising  the  copyhold  lands. 
It  is  not  within  the  scope  of  this  treatise  to  enter  fully 
into  the  discussion  of  these  Acts ;  but  we  may  observe 
that  by  the  above-mentioned  Act  the  lord's  rights  may 
be  commuted  into  a  rent-charge,  varying  or  not  as 
may  be  agreed  on  with  the  price  of  corn,  together  with 
a  small  fine  on  death  or  alienation  not  exceeding  five 
shillings  (h),  or  the  copyholds  may  be  enfranchised 
either  in  consideration  of  money  to  be  paid  to  the  lord, 
or  of  an  annual  rent-charge  issuing  out  of  the  lands 
enfranchised,  or  in  consideration  of  the  conveyance  of 
other  lands  (i).     In  order  to  provide  for  the  case  of  the  ^r?A^?  '^' 
lord  or  tenant  being  under  disability,  it  is  enacted  by 

id)  2  Watk.  Cop.  108. 
{$)  Co.  Cop.  8.  59 ;  1  Watk.  Cop.  337. 
(/)Ihid. 
Of)  Co.  Cop.  8.  59. 

(A)  4  &  5  Vict  c.  85,  s.  14  ;  15  &  16  Vict  o.  51,  a.  41. 
(0  4  &  5  Vict  c.  85, 8.  56  ;  6  &  7  Vict.  c.  28,  a.  1  ;  7  &  8  Vict.  c.  55, 
a.  5. 
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4  &  5  Vict.  c.  85,  s.  11,  that,  "whenever  the  lord 
or  tenant  of  a  manor  or  any  person  interested  in  any 
question  or  right  connected  with  any  commutation  or 
enfranchisement  under  this  Act  shall  be  a  minor  or 
under  any  other  legal  disability,  or  shall  be  beyond 
sea3,  the  guardian,  trustees,  or  in  default  thereof,  or  in 
case  the  party  interested  shall  be  unknown  or  not 
ascertained,  then  such  person  as  may  be  nominated 
for  that  purpose  by  the  Commissioners  under  their 
hands  and  seal,  after  due  inquiry  shall  have  been  made 
by  them  as  to  the  fitness  of  such  person,  shall  for  the 
purposes  of  this  Act  be  substituted  in  the  place  of  such 
lord,  tenant,  or  other  person."  Any  person  dissatisfied 
with  the  decision  of  the  Commissioners  under  the  Act 
may  appeal  by  issue  at  law  or  on  case  stated  (A;),  and 
every  person  entitled  to  the  benefit  of  such  decision,  or 
in  case  of  any  such  person  being  a  minor,  beyond  the 
seas,  or  labouring  under  any  other  legal  disability,  the 
guardian,  trustee,  or  in  default  thereof  any  such  person 
as  may  be  nominated  for  that  purpose  by  the  Com- 
missioners, and  whom  they  are  thereby  empowered  to 
nominate  under  their  hands  and  seal,  may  appear 
and  defend  such  action  or  argue  such  case;  and 
proceedings  are  to  be  had  therein  in  the  like  manner, 
and  the  rights  of  all  persons  are  to  be  equally  bound 
and  concluded  by  the  event  of  such  action  or  the 
decision  of  such  case,  as  if  such  person  had  been  free 
from  disability,  and  the  costs  of  every  such  action  or 
case  are  to  be  in  the  discretion  of  the  Court  (l). 

By  s.  53  the  lord,  in  addition  to  other  remedies  for 
enforcing  admittances  and  for  the  recovery  of  the  fine 
thereon  now  possessed  in  respect  of  fines  arbitrary,  is 
entitled  to  adopt  and  take,  in  all  cases  of  commutation 
fines  and  the  admittance  of  any  person  whomsoever 
to  lands  held  subject  thereto,  the  like  proceedings 
as  are  authorized  by  1  Will.  IV.  c.  65  (m). 

{k)  S.  40.  (0  S.  42.  (ot)  Ante,  p.  228. 
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By  s.  56,  which  relates  to  voluntary  enfranchisements^  Where  parties 
when  the  estate  of  any  party  to  such  enfranchisement  entitied!^^*^^ 
is  less  than  an  estate  of  fee  simple  in  possession  or 
corresponding  copyhold  or  customary  estate,  notice  in 
writing  is  to  be  given  by  or  on  behalf  of  such  party  to 
the  person  entitled  to  the  next  estate  of  inheritance  in 
remainder  or  reversion  in  the  manor  or  land  to  be 
affected  by  such  enfranchisement.  And  if  such  person 
is  a  minor  or  under  any  other  legal  disability,  or 
beyond  the  seas,  such  notice  is  to  be  given  to  the 
guardian  or  trustees  of  such  person,  or  in  default 
thereof,  or  in  case  the  person  so  entitled  shall  be 
nnknown  or  not  ascertained,  then  such  notice  is  to  be 
given  to  some  person  to  be  nominated  by  the  Commis- 
sioners, in  manner  above  mentioned. 

Sections  78,  74,  &  75  regulate  the  method  of  paying  Enfranchise- 
the  money  for  enfranchisement,  when  the  lord  has  a  how  dealt  ' 
limited  estate  or  is  under  any  legal  disability.  If  the  ^^^• 
money  is  over  2002.  it  is  to  be  paid  into  Court,  and  is 
to  remain  there  until  by  order  of  the  Court  made  in 
summary  way  upon  petition,  to  be  presented  by  the 
persons  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  said  manor,  if  no  enfranchisement  had 
been  made,  it  be  applied  in  purchase  or  redemp- 
tion of  the  land  tax,  in  discharge  of  incumbrances 
affecting  the  said  manor,  or  affecting  other  lands 
standing  settled  therewith  to  the  like  uses,  or  in  pur- 
chase of  lands  to  be  settled  to  the  same  uses  as  the 
manor;  and  is  in  the  meantime  to  be  invested  in 
consols  or  reduced  annuities  or  in  Qovemment  or  real 
securities,  and  the  dividends  are  to  be  paid  to  the 
persons  who  would  have  been  entitled  for  the  time 
being  to  the  rents  and  profits  of  the  manor  if  no 
enfranchisement  had  taken  place.  If  less  than  2002. 
and  exceeding  201.,  then,  at  the  option  of  the  respective 
parties  for  the  time  being  entitled  to  the  said  manor  or 
of  their  respective  guardians  in  case  of  infancy,  it  may 
be  paid  into  the  bank  in  manner  aforesaid,  or  at  the 
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like  option  paid  to  two  trustees  to  be  nominated  by  the 
respective  parties  exercising  the  option^  and  the  money 
so  paid  to  the  trustees  is  to  be  applied  in  the  same  way 
as  money  paid  into  the  bank.  If  the  money  does  not 
exceed  20^.  ^it  is  to  be  paid,  if  the  Commissioners 
direct,  to  the  person  entitled  to  the  manor,  or,  if  he  be 
an  infant,  to  his  guardian. 

Under  the  11th  section  of  the  above  Act,  it  has  been 
decided  that  the  guardian  is  the  proper  person  to 
appoint  a  valuer  under  the  Act  (n). 

This  Act  has  been  amended  by  6  &  7  Vict.  c.  23,  by 
the  14th  section  of  which,  any  money  to  be  paid  for 
enfranchisement,  if  the  lord  have  only  a  limited  interest 
in  the  manor  or  be  under  disability,  may  at  the  option 
above  mentioned,  be  either  paid  into  the  bank  as  afore- 
said, or  to  the  trustees  of  the  instrument  under  which 
the  lord  having  such  limited  interest  holds  or  is  inte- 
rested in  the  manor,  or  if  there  are  no  such  trustees^ 
then  to  trustees  to  be  nominated  by  the  Commis- 
sioners. Further  amendments  have  been  made  by 
7  &  8  Vict.  c.  55,  which  it  is  not  necessary  to  notice 
here. 
(2.)  Compul-  The  Acts  above  referred  to  only  provided  for  the 
Bory  enfran-  cage  of  a  voluntary  enfranchisement,  but  by  15  &  16 
Vict.  c.  51,  and  21  &  22  Vict.  c.  94,  enfranchisement 
is  made  compulsory  at  the  instance  of  the  lord  or  the 
tenant.  If  it  is  at  the  instance  of  the  tenant,  the  com- 
pensation is  to  be  a  gross  sum  of  money,  to  be  paid  at 
the  time  of  the  completion  of  the  enfranchisement,  or 
to  be  charged  on  the  land  by  way  of  mortgage  (o) ; 
where  it  is  at  the  instance  of  the  lord,  the  compensation 
is  to  be  an  annual  rent-charge  to  issue  out  of  the  lands 
enfranchised;  but  the  parties  may,  with  the  sanction 
of  the  Commissioners,  agree  that  the  compensation  shall 
be  either  a  gross  sum  of  money,  or  a  yearly  rent-charge» 

(n)  Origga  t.  Gibson,  14  W.  B.  819. 
(o)  21  k  22  Vict  c  94,  bs.  21-^0. 
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or  a  oonToyance  of  lands,  to  be  settled  to  the  same  uses 
as  the  manor. 

By  15  &  16  Vict.  c.  51,  s,  36,  power  is  given  to 
the  guardian  of  an  infant  lord  to  sell  the  rent-chaiget 
and  by  s.  39,  where  the  person  entitled  for  the  time 
being  to  any  rent-charge  subject  to  be  redeemed  or  sold 
under  the  provisions  of  the  Act,  or  entitled  to  any  gross 
8um  payable  for  compensation  for  enfranchisement,  is 
only  entitled  for  a  limited  interest  therein  or  is  under 
disability,  the  compensation  money  may,  at  the  option 
of  the  person  for  the  time  being  entitled,  be  paid  into 
Court,  to  be  applied  in  the  redemption  of  the  land-tax, 
or  the  discharge  of  any  incumbrance  affecting  the  rent* 
charge  in  respect  of  which  it  is  paid,  or  affecting  other 
hereditaments  settled  therewith  to  the  same  uses,  or  in 
the  purchase  of  other  lands  to  be  settled  to  the  same 
uses  as  the  rent-charge  in  question,  and  until  the  money 
can  be  so  applied  it  is  to  be  invested  in  consols  or 
reduced  annuities,  or  in  Government  or  real  securities, 
and  the  dividends  paid  to  the  party  who  would  for  the 
time  being  have  been  entitled  to  the  rent-chaige  in 
case  the  same  had  not  been  redeemed,  or  otherwise  the 
consideration  money  may  be  paid  at  the  like  option  to 
trustees  acting  under  the  instrument  under  which  the 
person  entitled  to  the  limited  interest  in  the  rent- 
charge  holds,  or  to  one  or  more  of  them  as  the  C!ommis- 
sioners  shall  direct ;  or  if  there  are  no  such  tinistees,  to 
trustees  to  be  nominated  by  the  Commissioners;  and 
the  money  is  to  be  applied  by  the  trustees  in  the  same 
manner  as  money  paid  into  Court.  If  the  conside- 
ration money  is  under  20Z.  for  the  redemption  or  sale 
of  all  the  rent-charge  redeemable  under  the  Act  in  one 
manor,  it  is  to  be  paid,  if  the  Commissioners  so  direct,  to 
the  person  for  the  time  being  entitled  to  the  rent- 
charge,  or,  if  he  be  an  infant,  to  his  guardian  (p). 

In  special  cases  where  enfranchisement  by  the  tenant 

(p)  S.  40. 
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Where  enjoy-  migbt  aflTect  the  enjoyment  or  value  of  the  mansion- 
flion-houM*^'  house,  park,  or  grounds  of  the  lord,  he  may  oflFer  to 
Ac, affected,  purchase  the  tenant's  interest;  if  the  tenant  do  not 
accept  the  offer,  the  land  is  to  remain  unenfi-anchised, 
unless  the  Commissioners  think  fit  to  impose  conditions 
to  protect  the  lord  ;  if  the  tenant  accept  the  offer,  and 
they  do  not  agree  on  the  consideration  money,  the  Com- 
missioners may  appoint  a  valuer ;  and  all  expenses  of  the 
purchase  are  to  be  borne  by  the  lord  (q).  The  lord  has 
the  same  power  to  charge  the  land  purchased,  and  also 
the  manor,  and  any  land  settled  therewith  to  the  same 
uses,  as  a  tenant  has  under  that  Act  to  charge  enfran- 
chisement monies  {r). 

Under  s.  39  of  the  Copyhold  Act,  1887  («),  the 
guardian  of  an  infant  lord,  tenant,  or  owner,  has  full 
power  to  do  on  his  behalf  anything  by  the  Copyhold 
Acts  required  or  authorised  to  be  done  by  such  infant. 


Powers  of 
guardian. 


Forxner 
powers  of 
Ecclesiastical 
Coarts. 


Section  6. — Ouavdiaiiia  appointed  by  tlie  Probate 
Division  of  the  High  Court, 

Where  the  sole  executor  of  a  will,  or  in  case  of  an 
intestacy,  the  person  who  would  otherwise  be  entitled 
to  take  out  administration,  is  an  infant,  administi'atiou 
of  a  peculiar  nature,  known  as  administration  durante 
nninoi^e  aitate,  is  gi^anted  to  some  one  on  behalf  of  the 
infant.  This  is  now  the  sole  remaining  relic  of  a  power 
that  seems  formerly  to  have  been  exercised  by  the 
Ecclesiastical  Courts,  of  appointing  a  guaixiian  to  infants 
in  respect  of  their  personal  property.    Thus,  Lord  Coke 


(g)  15  &  16  Vict.  c.  61,  s.  25. 
(r)  21  k  22  Vict  c.  94,  s.  28. 

(«)  50  k  51  Vict  c.  73  ;  see  also  the  Settled  Land  Act,  18S2,  s.  a 
(2),  and  the  provisions  of  the  Act  respecting  infants,  post,  p.  ^77. 
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says  {t), "  we  have  tutoreTn  a  prcetore  datum,  viz.,  wbere 
a  man  deviseth  goods  unto  his  child,  and  appointetk 
him  not  a  guardian,  then  it  is  in  the  ordinary's  hand  to 
commit  the  ordering  of  the  infant's  goods  unto  some 
trusty  friend  unto  the  age  of  fourteoD,  at  what  time  the 
infant  himself  may  choose  a  guardian,  for  it  is  a  rule  in 
the  civil  law,  invito  cv/rator  non  daiur**  and  Blackstone 
refers  (u)  to  the  same  practice.     The  ordinary  could 
not  appoint  a  guardian  of  the  real  estate.    It  is  said  (v) 
that  the  spiritual  Court  might  appoint  a  guardian  to 
an  infant  who  had  only  personal  estate  ;  but  that  where 
he  had  such  an  estate  and  also  lands,  such  an  appoint* 
ment  was  void.     The  case  cited  by  no  means  bears  out 
this  proposition.     The   Ecclesiastical   Court  had  ap- 
pointed a  guardian  both   for  the   real  and   personal 
estate,  and  took  a  bond  from  him  to  the  bishop  and  his 
commissary  to  ensure  proper  admiuistration.    On  a  suit 
to  enforce  this  obligation  three  objections  were  taken : 
(1)  that  where  the  infant  had  real  estate  there  was  no 
power  to  appoint  a  guardian ;  (2)  that  the  bond  ought 
to  have  been  taken  to  the  king,  like  a  recognizance ; 
and  (3)  that  if  the  bishop  was  the  proper  person  to  be 
obligee,  his  commissary  ought  not  to  have  been  joined 
with  him.     Hale,  C.  J.,  thought  the  ordinary  might 
appoint  curators  of  the  personal  estate  but  not  of  the 
lands;  and  after  that  judge's  death  the  Court  thought 
the  bond  good.    In  Esron  v.  Nicholas,  in  1733  {w),  the 
guardian  appointed  by  the  Ecclesiastical  Court  affected 
to  make  a  lease  of  the  infant's  lands ;  but  it  seems  to  have 
been  considered  a  matter  of  course  that  such  a  lease  was 
not  binding.    The  right  of  the  Ecclesiastical  Court  to 
appoint  a  guardian,  except  where  a  suit  was  instituted, 
was  in  several  cases  reprobated  by  Lord  Hardwicke ; 

(i)  Co.  Cop.  8.  23. 
(tt)  1  Bl.  Comm.  461. 

(v)  Morgan  v,  DiUon,  9  Mod.  140,  on  the  authority  of  Bishop  of 
CarliOe  r.  fFells,  2  Lev.  162. 
(fr)  IVeO.  k  S.  118. 
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Administra- 
tion durante 
minoritate. 


Who 
appointed. 


and  in  one  case  (x)  he  recommended  the  Attorney- 
General  to  see  whether  a  quo  warranto  might  not  issue 
to  that  Court  upon  such  an  extrajudicial  appoint- 
ment (j^). 

The  functions  of  the  Ecclesiastical  Courts,  in  reference 
to  questions  of  probate  and  administration,  were  in 
1857  (z)  transferred  to  the  Court  of  Probate,  and  are 
now,  by  s.  16  of  the  Judicature  Act,  1873,  vested  in 
the  High  Court  of  Justice,  and  (by  s.  34  of  that  Act, 
and  s.  11  of  the  Judicature  Act,  1875),  exercised  by 
the  Probate  Divorce  and  Admiralty  Division  of  that 
Court.  The  only  power  of  appointing  guardians  exer- 
cised by  that  Division  is,  in  fact,  that  of  selecting  the 
person  to  whom  administration  durante  minore  cetate 
shall  be  given,  such  person  being  for  the  purposes  of 
the  suit  guardian  to  the  children  (a).  The  Court  dis- 
tinguishes between  an  infant  and  a  minor :  an  infant  is 
a  child  under  seven,  and  a  minor  a  child  between  seven 
and  twenty-one.'  The  Court  has  a  discretion  to  whom 
it  will  grant  administration,  and  is  not  bound  to  appoint 
the  next  of  kin  (6) ;  but  the  ordinary  practice  is  in  the 
case  of  an  infant  to  appoint  the  next  of  kin,  if  there  is 
no  special  objection,  and  in  the  case  of  a  minor  to  allow 
him  to  choose  (c).  The  Court  will  not  appoint  a  guardian 
to  an  infant  in  ventre  sa  mhre{d),  and  the  guardian 
appointed  by  the  Chanceiy  Division  need  not  be 
chosen  (e) ;  but  the  testamentary  guardian  will  be  pre- 
ferred to  the  guardian  by  election  {f),  and  the  next  of 


{x)  Buck  T.  Draper,  8  Atk.  631. 

{y)  See  also  the  account  of  thin  guardianship  giyen  hy  Kr.  Har- 
grave,  Co.  IJtt.  88  b,  n.  16. 

(t)  By  the  Court  of  Probate  Act,  1857. 

(a)  See  Coote's  Probate  Practice,  9th  ed.,  131—186. 

lb)  1  Williams,  Executors,  8th  ed.,  487. 

(c)  Me  Weir,  2  Sw.  k  Tr.  461;  JRe  Burchmore,  U  R.  3  P.  &  D.  139 ; 
Be  Gardiner,  9  P.  D.  66 ;  Be  JFebb,  13  P.  D.  71. 

(d)  Walker  v.  Carless,  2  Lee,  660. 
(«)  Brotherton  v.  Harris,  2  Lee,  131. 
(/)  Be  Morris,  2  Sw.  &  Tr.  360. 
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kin  is  preferred  to  creditors  (^).  If  there  are  special 
reasons,  the  Court  may  exercise  its  discretion:  e.g,^ 
where  the  wife  had  obtained  an  order  from  a  magis- 
trate protecting  her  separate  earnings,  administration 
was  granted  to  the  children's  uncle,  who  had  been 
nominated  by  them,  rather  than  to  their  father  (A). 

Administration  dLwrante  minore  cetate,  whether  of  an  Nature  of  tho 
infant,  executor,  or  next  of  kin,  lasts  till  he  has  attained 
twenty-one  (i) ;  if  there  are  several  infants  it  terminates 
on  one  of  them  attaining  twenty-one  (J),  but  not  on  the 
death  of  one  (k). 

After  much  difference  of  judicial  opinion,  it  may  now  Powers  of 
be  taken  as  settled  kw  that  the  only  limit  to  the  powers  ^'^*^' 
of  an  administrator  cZuruTi^e  minore  estate  is  the  miDority 
of  the  infant;  that  he  is  an  ordinary  administrator; 
that  he  is  appointed  for  the  veiy  purpose  of  getting  in 
the  estate  and  paying  the  debts,  and  selling  it  in  the 
usual  way ;  that  the  property  vests  in  him ;  and  that 
he  can  sell  [and  mortgage]  for  the  purpose  of  paying 
the  debts  (Q. 

When  the  infant  attained  twenty-one,  pending  a  suit  Effect  on  suit 
in  equity  by  the  administrator,  it  was  formerly  neces-  attaining 
sary  for  a  supplemental  bill  to  be  filed  (m),  but  now,  twenty-one. 
under  R.  S.  C,  Ord.  XVIL  rr.  2,  3  and  4,  the  successor 
in  interest  can  be  made  a  party  to  the  cause,  and  an 
order  can  be  obtained  ex  parte  that  the  proceedings  be 
carried  on  between  the  original  parties  and  such  added 
party.  For  the  course  to  be  pursued  in  a  creditor's  suit, 


ig)  Jokn  Y.  Bradbury,  L.  £.  1  P.  &  D.  245. 

(h)  Be  Weir,  2  Sw.  k  Tr.  451 ;  and  see  other  cases  of  the  same  kind, 
collected  1  Williams,  £zecutors,  8th  ed.  488,  and  the  Rules  of  the 
Probate  Court  in  granting  such  administration. 

(0  38  Geo.  III.  c.  87,  a.  7. 

ij)  Bac.  Abr.  Executors,  B.  3. 

{k)  Jones  y.  Stratford,  3  P.  W.  89. 

(0  Cope  y.  Cope,  16  C.  D.  49.  See  also  Manaell  v.  Armstrong,  14 
£q.  423  ;  Walker  k  Elgood  on  Executors,  67  ;  1  Williams,  Executors, 
8th  ed.  496. 

(Ill)  Stubbs  y.  Leigh,  1  Cox,  133. 
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where  the  admiDistrator  is  defeDdant,  and  the  infant, 
on  attaining  twenty-one,  neglects  to  take  out  probate, 
see  Sewell  v.  Hansford  (m). 


Section  7. — Ouardians  appointed  by  the  Chancery 

Division. 

From  the  preceding  statement  of  the  nature  of 
guardianship  at  common  law  and  by  statute,  it  will 
have  been  seen  that  the  powers  of  such  guardians  were 
in  many  cases  insufficient  or  not  clearly  defined.  The 
Jurifldiction  Court  of  Chancery  therefore,  in  exercise  of  its  general 
of  the  Couit.  jurisdiction  for  the  protection  of  the  person  and  pro- 
perty of  infants,  would  appoint  a  guardian  for  an  infant 
in  all  cases  where  it  was  for  his  benefit,  either  from  the 
fact  that  he  had  no  legal  guardian,  or  that  the  legal 
guardian  was  unable  or  unwilling  to  act  as  efficiently 
as  the  Court  deems  desirabla  This  jurisdiction  is  now 
(by  s.  16  of  the  Judicature  Act,  1873),  vested  in  the 
High  Coui*t  of  Justice,  and  (under  s.  34  of  that  Act, 
and  8.  11  of  the  Judicature  Act,  1875),  is  exercised  by 
the  Chancery  Division  of  that  Court. 
Meaning  of  The  term  "  Ward  of  Court "  properly  means  a  pereon 
c^^rfc^^*  under  the  care  of  a  guardian  appointed  by  the  Court, 
but  the  term  has  been  extended  to  infants,  who  are 
brought  under  the  authority  of  the  Court  by  an  appli- 
cation to  it  on  their  behalf,  though  no  guardian  is 
appointed  by  the  Coui-t  (n).  As  a  general  rule  the 
Court  considers  it  for  the  benefit  of  the  infant  to  be 
made  a  ward  of  Com*t  (o). 


(w)  21  W.  B.  244. 

(n)  See  Brawn  t.  CoUiiis,  25  C.  D.  p.  60. 

(o)  Clayton  v.  Clarke,  7  Jnr.  N.  S.  568 ;  He  Marquis  qf  SaHtintrtf, 
2  C.  D.  p.  41. 
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An  infant  becomes  a  ward  of  Court  if  an  action  is  Infant  how 
commenced  in  his  name  (p),  whether  with  respect  to  his  of  court. 


person  or  property  (q),  or  an  order  is  made  on  a  petition  ^^  ^i/^m^  ^  ^^^J' 
for  the  appointment  of  a  guardian  (r),  or,  it  seems,  an  ^  ^(^^  ^(  -^  ^r-^*-..-^ 
order  for  maintenance  on  petition  or  summons,  without  7/a1T^€^^  ^.^.  cr 
suit  (8).     Payment  into  Court  under  the  Trustee  Relief  w^^'^*'"^*'^*^'^^ 
Act  of  a  fund  belonging  to  an  infant  makes  him  a  ward 
of  Court  (<).  but  not  payment  in  of  a  legacy  under 
the  Legacy  Duty  Act  (k),  nor  of  purchase-money  by  a 
Railway  Company  under  the  Lands  Clauses  Act  (oj),  nor, 
it  seems,  an  order  approving  of  a  marriage  settlement 
under  the  Infants*  Settlement  Act  (y).     It  has  recently 
been  held  that  it  is  sufficient  to  constitute  an  infant  a 
ward  of  Court,  that  moneys  are  paid  into  his  separate 
account  in  an  administration  action  to  which  he  is  not 
SI  party  (0),  but  this  has  been  doubted  (a),  and  at  any 
rate  this   is   not  the  case  when  the  infant  is  a  non- 
resident alien  (&). 

There  are  several  methods  in  which  a  guardian  may  Method  of 

,  •    f  /i  obtaining 

be  appointed.  appointment 

Under  the  old  practice,  petition  without  suit  was  the  ^^  g<iardian. 
ordinary  method,  where  there  was  no  suit  and  no  neces-  Jj  f,i^ons°^ 

without  suit. 

{jp)  Pendleton  v.  Mackeray,  2  Dick.  736  ;  Gynn  v.  Oilbard,  1  Dr.  & 
S.  S56. 

iq)  And  though  the  property  be  contingent :  RiisscU  v.  Nichols,  16 
L.  J.  Ch.  47. 

(r)  Stuart  v.  BtUe,  9  H.  L.  C.  440  ;  Be  MaccullocJis,  6  Ir.  Eq.  393. 
In  De  Pereda  v.  De  Maneha,  19  C.  D.  451,  it  was  intimated  that, 
where  a  summons  for  this  purpose  was  taken  out,  and,  no  order  being 
made,  an  arrangement  was,  at  the  suggestion  of  the  judge,  made  as  to 
access  to  the  infant,  she  thereupon  became  a  ward  of  Court, 

(«)  Be  Graham,  10  %.  530. 

(t)  Be  Hodges,  8  K.  &  J.  218  ;  Be  Tweedale,  John.  109  ;  Be  Benand, 
16  W.  R.  638. 

(u)  Be  Hillary,  2  Dr.  k  S.  461. 

\x)  Be  Wilis  and  Somerset  BaUvoay,  2  Dr.  &  S.  552. 

(y)  Be  Dalton,  6  De  G.  M.  &  G.  201 ;  Be  Strong,  26  L.  J.  Ch.  64. 

(2)  De  Pereda  v,  De  Maneha. 

(a)  Brown  v.  Collins,  25  C.  D.  &6, 

(b)  IHd, 

S.LJ.  R 
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sity  for  instituting  one  (c) ;  the  order  made  on  the 
petition  might  either  nominate  the  guardian  imme- 
diately, or  refer  it  to  the  master  to  approve  of  a  proper 
person  to  be  appointed.  On  the  master's  making  his 
report,  it  was  either  confirmed  on  petition,  or  any  of 
the  parties  might  apply  by  petition  for  the  master  to 
review  his  report  (d).  Where  the  appointment  of  a 
guardian  is  the  only  thing  required,  the  application  is 
now  generally  made  by  summons,  but  the  appointment 
may  still  be  made  on  petition,  either  immediately  or,  as 
is  more  commonly  done,  by  reference  to  Chambers  (e). 
2.  By  action  ;  Where  the  amount  of  property  is  large,  and  where 
summons  there  are  any  difficulties  or  intricacies  whatever  in  the 
administration  of  the  infant's  property,  or  the  care  of  his 
person,  or  disputes  about  the  same,  the  safer  course  will 
be  to  commence  an  action,  or  institute  proceedings  by 
originating  summons  for  administration  (/)  on  the 
infant's  behalf,  by  which  he  at  once  becomes  a  ward  of 
Couit.  An  action  should  also  be  commenced  where  there 
are  legal  guardians  who  are  guilty  of  misconduct,  and 
ought  to  be  superseded  or  controlled  (g).  If  a  testamen- 
tary guardian  has  disclaimed,  so  that  in  fact  he  never 
has  been  guardian,  a  guardian  may  be  appointed  on 
petition,  but  if  he  has  acted,  and  it  is  wished  to  super- 
sede him,  an  action  should  be  commenced  {h),  unless  he 
consent  (i).  In  two  cases,  however,  a  person  to  act 
as  curator  in  place  of  the  father  has  been  appointed 
without  suit  (i).  Where  a  guardian  of  the  person  only 
is  required,  the  appointment  may  be  made  under  the 

(c)  Exp,  Salter,  3  B.  C.  C.  600,  and  the  cases  there  cited  ;  JSsrp. 
Mouiif/ort,  15  Ve3.  445  ;  Exp.  Angcll,  13  Sim.  268 ;  Be  Bond,  11  Jur. 
114,  and  cases  there  cited. 

(d)  Chamb.  Infants,  81. 

(e)  Dan.  Ch.  Pr.  1113—1122 ;  Seton,  718-725  ;  R.  S.  C,  OriL  LV. 
r.  2  (12). 

(/)  See  B.  S.  C,  Ord.  LV.  r.  8. 

(ff)  Chamb.  Infants,  84. 

{h)  O'Kcefe  v.  Caaey,  1  Sch.  &  Lef.  106. 

(i)  lU  Sunfts,  2  Moll.  330 ;  Be  MacaiUochs,  6  Ir.  Eq.  893. 

{k)  Exp.  Mount/ort,  15  Ves.  445  ;  I.e  England,  1  R.  &  M.  499. 
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summary  jurisdiction  of  the  Court,  however  large  the 
property  may  be  (I), 

Directions  for  the  appointment  of  a  guardian  and  for 
maintenance,  including  directions  as  to  education,  &c., 
are  no  longer  inserted  in  the  judgment,  but  application 
is  made  in  Chambers  for  the  purpose,  and  it  is  not 
necessary  to  give  liberty  so  to  apply  (m). 

Application  in  a  suit  was  formerly  made  by  petition,  Byapplication 
and  wa«  the  ordinaiy  method  when  a  bill  was  filed,  as  ^  »  "-''• 
it  enabled  the  appointment  to   be   made  before  the 
hearing  (n). 

The  application  is  now  made  by  summons,  whether 
the  proceedings  be  commenced  by  writ  or  administra- 
tion summons.  If  the  infant  is  a  party  to  the  action, 
the  application  is  made  by  an  ordinary  summons.  If 
he  is  not  a  party,  the  firat  application  is  made  by  a 
summons  in  the  form  used  for  proceedings  originating 
at  Chambers  (o). 

The  costs  of  an  application  for  the  appointment  of  a  Costs  of 
guardian  and  allowance  of  maintenance  will  be  paid  out  ^PP^^a^oo* 
of  the  infant's  property,  by  a  sale  if  necessary  ( p),  or 
by  allowing  them  to  the  guardian  in  his  accounts  (q). 

Upon  application  for  the  appointment  of  a  guardian,  Evidence  in 
evidence  must  be  adduced  to  show  the  ages  of  the  ^p^f^^^^^*^ 
infants,  the  nature  and  amount  of  their  fortunes  and 
incomes,  and    what   relations    they   have  (r).      What 
. "  relations  "  are  to  be  included  in  the  inquiry  is  a  matter 
I  of  discretion  in  each  case ;  as  a  general  rule  it  should,  at 
,  least,  be  shown  what  persons  there  are  of  or  within  the 
same  degree  of  relationship  as  the  proposed  guardian ; 
and  when  the  mother  was  proposed  as  a  guardian,  the    I 

(0  JU  Duke  o/NetocastU,  15  Ves.  447,  n.  ;  Dan.  Ch.  Pr.  1116. 

(m)  Seton,  728. 

(»)  Chamb.  Infants,  85. 

(o)  Dan.  Ch.  Pr.  1115. 

ip)  Barton  T.  Cooke,  5  Yes.  461,  464. 

iq)  Exp.  Tho7na8,  Amh,  146. 

(r)  R.  S.  C,  Ord.  LV.  r.  26. 
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evidence  extended  to  uncles  and  aunts  on  the  father's  and 
mother's  sides.  The  summons  should  be  served  on  such 
relations,  unless  their  acquiescence  in  the  appointment 
of  the  proposed  guardian  is  otherwise  proved,  or  service 
on  them  is  dispensed  with.  Evidence  is  also  required  of 
the  fitness  of  the  proposed  guardian,  and  his  willingness 
to  act  should  be  proved  by  the  production  of  his  written 
consent  (s). 

Who  will  be        Next,  as  to  the  persons  who  will  be  appointed ;  and 

^  ^       ■      first,  if  there  are  legal  guardians. 

Where  there        I^  ^^  said  that  the  Court,  in  appointing  a  guardian, 

is  a  guardian  attaches  very  little  practical  importance  to  the  existence 
in  socage.  .  . 

of  a  guardian  in  socage,  and   is  not  prevented  from 

directing  a  reference  for  a  guardian  by  the  existence  of  a 
guardian  in  socage  (t).  In  one  case  (u),  the  maternal 
grandmother  was  appointed  in  preference  to  a  paternal 
uncle,  Lord  Hardwicke  laying  some  stress  on  the  fact 
that  the  law  would  make  her  guardian  of  socage  land^ 
but  the  father  had  expressed  his  wish  that  she  should 
be  guardian,  a  circumstance  to  which  the  Court  gene- 
rally pays  attention.  The  above-quoted  statement 
probably  only  means  that  the  Court  does  not  practically 
recognize,  as  giving  a  right  to  the  guardianship,  the  fact 
that  a  person  tvould  be  guardian  in  socage  if  the  infant 
were  under  fourteen  and  had  hereditaments  by  descent 
lying  in  socage  tenure.  If  there  be  an  actually  existing 
guardian  in  socage,  it  is  difficult  to  see  what  jurisdiction 
the  Court  has  to  deprive  the  legal  guardian  of  the 
custody,  unless  he  consent  or  has  been  guilty  of 
misconduct. 
Where  father  Where  the  father  is  living,  it  will,  as  we  have 
liying.  g^^j^  ^^^^  require  strong  circumstances  to  induce  the 

Court  to  interfere  with  his  control ;  but  if  the  infant 
has  real  estate,  it  may  be  necessary  to  appoint  a  guar- 

{s)  Dan.  Ch.  Pr.  1119. 

(0  Macph.  Infants,  112. 

(m)  Hunter  t.  Macrae,  ibid,  112. 

{x)  Ante.  pp.  147-160. 
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dian  of  the  estate  for  the  purpose  of  managing  it,  and  if 
the  father  is  a  proper  person  he  will  generally  be 
appointed  such  guardian  on  giving  proper  securities  (?/); 
but  like  any  other  guardian  of  the  estate,  he  acts  under 
the  control  of  the  Court  (z). 

The  Court  would  not  formerly  appoint  the  mother  sole  Mother  living. 
guardian  without  some  information  as  to  the  father's 
family  (a),  but  she  was  the  natural  party  to  be  appointed^ 
at  any  rate  as  guardian  of  the  person,  and  this  was  often 
without  a  reference,  e,g.,  where  she  was  the  sole  relative 
in  England  (6),  where  the  infant  was  of  tender  years  (c), 
or  the  next  friend  on  the  father's  side  consented  (d) ;  but 
she  would  not  be  appointed  if  she  was  an  unfit  person  (e). 
^As  she  is  now  in  the  position  of  a  testamentary  guar- 
fdian  (/),  it  is  presumed  that,  subject  to  the  power  of 
the  Court  to  appoint  others  to  act  jointly  with  her  (g), 
she  will  only  be  superseded  for  improper  conduct ;  but 
under  the  former  practice,  if  a  female,  even  the  mother, 
appointed  guardian  by  the  Court,  married  again,  the 
appointment  determined.  It  was  usual  to  direct  a 
reference  to  appoint  a  new  guardian  {h),  and  she  was 
generally  re-appointed,  alone  or  with  another  or 
others  (i),  the  infant's  stepfather  being  usually  asso- 
ciated with  her  (k).  In  some  of  the  older  cases  a  second 
marriage  with  a  Roman  Catholic  was  held  to  be  an 
objection  (Z). 


{y)  Rt  Bond,  11  Jur.  114 ;  Jie  Marquis  of  Salisbury,  2  C.  D.  p.  38. 
\r)  Barry  y,  Barry,  1  Moll.  210. 
{a)  Be  Cook,  20  L.  J.  Gh.  392. 
{b)  Be  Osborne,  2  W.  B.  86. 

(c)  Be  Allsop,  7  L.  J.  N.  S.  Ch.  194. 

(d)  Be  Dunne,  1  Moll.  213 ;  Dawson  v.  Massey,  1  Ba.  &  B.  220. 

(e)  Meysham  t.  HsysJuvm,  1  Cox,  179. 
(/)  See  antej  p.  128. 

{g)  IbuL;  and  Be  Seanlan,  there  cited. 
{h)  Awm,y  8  Sim.  346. 

(0  Be  OomaO,  1  Beav.  847  ;  Jones  v.  Powell,  9  ib.  345 ;  Austin  v. 
A  ustin,  34  ib.  257. 

{k)  See  Marquis  Camden  v.  Murray,  16  0.  D.  p.  166. 

(0  Edioards  Y,  Wise,  Bam.  141 ;  Beynolds  v.  Teynham,  9  Mod.  40. 
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Where  there 
ifl  no  legal 
guardian. 


Where  there  If  there  are  duly  appointed  testamentary  guardians, 
u^j^T^^^'  the  Court  has  no  jurisdiction  to  appoint  others,  though 
dians^  they  may  not  be  such  persons  &s  the  Court  would  in  its 

discretion  have  appointed,  unless  the  Court  can  super- 
sede them  for  improper  conduct  (m). 
Or  guardians       The  election  of  a  guardian  by  an  infant  is  not  bind- 

iiimt?^*^^     ^°ff  ^^  ^^^  C''^)'  ^^^  ^^^^  ^^^  prevent  the  Court  from 
appointing  a  guardian  in  the  ordinary  way  (o). 

Secondly,  where  there  are  no  legal  guardians. 
This  is  the  case  with  all  illegitimate  children  (p), 
and  whenever  the  parents  are  both  dead,  no  guardian 
having  been  appointed  by  either,  and  there  is  no 
property  lying  in  tenure  so  as  to  create  a  guardianship 
in  socage.  In  a  case  of  this  kind  the  Courts  of  Law 
generally  declined  to  make  any  order  as  to  the  custody 
of  the  infant,  and  left  the  parties  to  apply  in  Chan- 
cery (q). 

The  rule  of  the  Court  in  choosing  guardians  seems  to 
be  to  fix  upon  those  who  upon  the  whole  appear  best 
suited  for,  and  will  act  most  for  the  advantage  of  the 
ward  (?•).  The  Court  will  consider  nearness  of  relation- 
ship, and  will  select  the  nearest  relations  if  there  be  no 
personal  objection  (a),  e.g.,  the  aunt  of  the  mother  (t), 
the  maternal  uncle  (u),  the  grandfather  (x),  the  maternal 
grandmother  (y),  the  uncle  and  aunt  (z). 
Regard  paid  The  Court  will  pay  much  regard  to  the  wishes  of  the 
father.  ^  ^      father,  and  will  appoint  as  guardians  those  whom  he  has 


Who 
appointed. 


{m)  Beattic  v.  Johnstone^  1  Ph.  p.  31. 

(n)  Exp.  WcUkina,  2  Yes.  sen.  470  ;  Lockvi^s  case,  there  cited. 

(o)  CuHis  Y.  Rippmij  4  Mad.  462  ;  Coham  v.  Coham,  13  Sim.  639. 

(}))  But  see  anUj  p.  136. 

iq)  Be  J>uffu8,  1  Craw.  &  Dix.  N.  C.  565 ;  Re  Medley,  I.  R.  5  C.  L. 


84. 


(r)  Chamb.  Infanta,  100. 

{s)  BeatUe  v.  Johnstone,  1  Ph.  p.  34. 

(0  Be  Jones,  1  Russ.  478. 

(u)  .£11^.  Jackson,  6  Sim.  212. 

ix)  Teynham  v.  Lennard,  4  B.  P.  C.  302. 

{y)  HunUr  v.  Macrae,  Macph.  112. 

(z)  Be  Neale,  15  Beav.  250. 
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professed  to  appoint,  though  informally,  c.^.,  by  a  will 
not  duly  executed  (a),  or  where  the  children  are  illegi- 
timate (b) ;  but  in  one  case  where  the  father  of  an 
illegitimate  child  was  living,  the  Court  would  not  appoint 
him,  except  on  the  terms  of  his  making  a  settlement  on 
the  child  (c).  Where  two  persons  and  the  mother  had 
been  appointed  guardians  by  the  father,  and  the  two 
declined  to  act,  and  the  mother  alone  acted  till  her 
death,  when  she  named  guardians  by  will,  the  Court 
preferred  the  persons  named  by  the  father  to  those 
named  by  the  mother  (d) ;  but  the  wishes  of  the  father 
are  not  binding,  and  will  not  be  acted  on,  if  it  be  shown 
to  be  disadvantageous  to  the  infant  (e)  ;  and  under  the 
present  law,  the  guardians  appointed  by  father  act 
jointly  with  those  appointed  by  the  mother  (/). 

Though  the  mother  had  formerly  no  legal  power  to  ^^  mother. 
appoint  guardians,  if  the  father  appointed   none,  the 
Court    regarded    her    wishes    as    deserving  of  great 
attention  (g). 

Regard  will  also  be  paid  to  the  wishes  of  the  infant,  Of  infant. 
if  he  be  of  years  of  discretion,  and  the  guardian  he  pre- 
fers will  be  appointed  {h),  if  not  alone,  at  any  rate  in 
conjunction  with  others  (i). 

The  choice  of  a  guardian  is  a  matter  of  discretion,  Discretion  of 
and  the  Court  of  Appeal  will  not  interfere  with   the  J^t^nterfered 
exercise  of  such  discretion  by  the  judge  below  unless  a^*^* 


[a)  May  y.  May,  Dick.  627  ;  Be  Duke  of  Kctacastlc,  15  Ves.4i7,  n. ; 
JJall  V.  Storer,  1  Y.  &  C.  Ex.  556. 

{b)  Peckham  v.  Peckham,  2  Cox,  46  ;  Ward  v.  St.  Paul,  2  B.  C.  C. 
583  ;  Chatteris  v.  Young,  IJ.  &  W.  106. 

(c)  Aium,  1  Mad.  £q.  P.  432 :  but  sec  ante,  p.  137  (n). 

(d)  Be  JohngtoHS,  2  J.  &  Lat.  222.  This  seems  to  liave  been  the 
ground  of  decision  in  Hunter  v.  Macrae,  Macph.  112 ;  TeynJiam  v. 
ZaiTiard,  4  B.  P.  0.  302.    See  also  Be  Kaye,  1  Gh.  387. 

(<)  HaHUy  v.  Smith,  9  Jur.  N.  S.  97  ;  ife  Woods,  16  W.  R.  164. 
(/)  See  ante,  p.  128. 
{g)  Be  Kaye, 

{k)  Exp.  Birchell,  8  Atk.  813  ;  Esep,  Edioards,  3  Atk.  519  ;  Jeffreys 
▼.  WanUswarstwarik,  Bam.  139. 
(t)  ManselVs  case,  2  Sw.  586. 
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Reference 
when  di8> 
pensed  with. 


Termination 
of  guardian- 
ship. 


Guardian  of 
estate  when 
appointed. 


strong  case  can  be  made  (k),  A  married  woman  should 
not  be  appointed  sole  guardian  (l),  nor  the  solicitor  to 
any  of  the  parties  (m). 

Sometimes  the  appointment  was  made  by  the  Court 
directly  without  a  reference  to  Chambers,  e.g.,  if  there 
was  "  no  question  to  be  decided,  and  the  result  is  perfectly 
obvious  :  as  where  a  reputed  father  appoints  a  guardian 
to  a  natural  child,  and  no  objection  is  made  to  the 
individual "  (n),  or  where  the  infant,  being  of  years  of 
discretion,  nominated  a  guardian  (o),  or  the  property 
was  small  (p) ;  but  now  all  applications  as  to  the 
guardianship  and  maintenance  or  advancement  of 
infants  should  be  made  in  Chambers  {q)» 

When  several  are  appointed,  the  guardianship  of  all 
(unlike  testament-ary  guardianship  (r) )  determines  on 
the  death  of  one  (s),  but  if  no  objection  is  made,  it  is 
usual  to  reappoint  the  survivors  without  a  reference  (t). 
Guardianship  of  a  female,  unless  she  is  the  mother^ 
determines  on  her  marriage  (u). 

Where  the  infant  is  entitled  to  real  estate  in  posses- 
sion (v),  and  there  is  no  suit  pending,  a  guardian  of  the 
estate  as  well  as  a  guardian  of  the  person,  will  be 
lippointed,  or  else  a  receiver  of  the  estate,  but  the 
latter  course  is  not  so  usual.     If  a  suit  be  pending 


{k)  Re  Kayc,  1  Ch.  387. 

{I)  Ibid,  In  Wallis  v.  Camphcll^  13  Yes.  517,  this  seems  to  have 
been  done,  but  the  infant  was  illegitimate  ;  it  does  not  appear  whether 
the  woman  was  the  mother. 

{m)  Be  JohiisUms^  2  J.  &  Lat.  222. 

(n)  Per  Lord  Cottenham,  BeaUit  v.  Johiatmie^  1  Ph.  30  ;  i?«  Neale, 
15  Beav.  250. 

(o)  Exp.  Edvjardi,  3  Atk.  519. 

Ip)  Be  AlUop,  Coop.  N.  R.  44;  Exp.  jrhecUr,  16  Ves.  266;  Be 
Jones^  1  Russ.  478  ;  Exp,  Jackson f  6  Sim.  212 ;  Ex]),  Janion,  1  J.  & 
W.  395. 

{q)  R.  S.  C,  Ord.  LV.  r.  2  (12). 

(r)  AnU,  p.  228  (tr). 

(s)  Bradahaw  v.  Bradshaw,  1  Ruas.  528. 

(0  Hall  T.  Jones,  2  Sim.  41. 

(u)  See  ante,  p.  245. 

{v)  See  Be  Marquis  of  Salisbury,  20  Eq.  p.  528  ;  2  C.  D.  p.  41. 
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which  will  enable  the  Court  to  take  upon  itself  the 
management  of  the  property,  a  guardian  of  the  person 
only  will  be  appointed  (z).  Separate  persons  are  some- 
times appointed  guardians  of  the  person  and  of  the 
estate,  but  it  is  more  usual  to  appoint  the  same  person 
guardian  of  both  (a).  According  to  the  old  practice,  Security 
the  guardian  of  the  person  was  required  to  enter  into  ^^S^- 
recognizances  that  the  infant  should  not  marry  without 
the  leave  of  the  Court  (6),  but  in  special  circumstances 
the  recognizance  was  on  the  condition  that  the  infant 
should  not  be  married  without  the  leave  of  the  Con  it 
by  the  consent,  privity  or  connivance  of  the  committee  (c). 
It  appears  to  be  the  modem  practice  not  to  require  a 
xecognizance  from  the  guardian  of  the  pei-son,  unless 
perhaps  there  is  an  apprehension  of  an  improper  mar- 
riage (d).  The  guardian  of  the  estate  will  be  required 
to  enter  into  a  recognizance  duly  to  account  with  two 
sureties  (e). 

The  amount  of  recognizance  is  regulated  by  the  sum  Amount  of 
which   the  guardian  is  likely  to  receive  during  t^e  ^^o^i^izance. 

currency  of  his  periodical  account,  but  where  the  pro- 
perty is  small,  the  Court  has  sometimes  been  satisfied 
with  the  undertaking  of  the  guardian  to  account ;  and 
where  the  estate  consists  exclusively  of  realty  or  lease- 
holds, the  whole  of  the  rents  of  which  are  allowed  to 
the  same  guardian  for  the  infant's  maintenance,  a 
recognizance  is  not  generally  required  (/). 

"  The  jurisdiction  of  the  Court,  which  is  entrusted  to  Power  of 
the  holder  of  the  great  seal  as  the  representative  of  the  ^^n^^^hen 
Crown,  with  regard  to  the  custody  of  infants,  rests  upon  the  infant  is 
this  ground,  that  it  is  the  interest  of  the  State  and  of  j^urigdiction. 


(c)  Dan.  Oh.  Pr.  1120. 

(a)  Seton,  719,  723. 

(6)  Eyre  v.  Skaftesbwry,  2  P.  W.  112. 

(c)  Davis's  eass,  1  P.  W.  698. 

(d)  Chamb.  195,  Macph.  101 ;  but  aee  Seton,  728. 

(e)  Davids  case,  1  P.  W.  698  ;  Seton,  728 ;  Dan.  Ch.  Pr.  1120. 
(/)  Dan.  Ch.  Pr.  1120  ;  Seton,  723. 
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the  Sovereign  that  children  should  be  properly  brought 
up  and  educated ;  and  according  to  the  principle  of  our 
law  the  Sovereign  as  parens  patrice  is  bound  to  look  to 
the  maintenance  and  education  (as  far  as  it  has  the 
means  of  judging)  of  aU  his  subjects.  The  first  question 
then  is,  whether  this  principle  applies  to  children  bom 
out  of  the  allegiance  of  the  Crown  ;  and  I  confess  that 
I  do  not  entertain  fjij  doubt  upon  the  point,  because 
the  moment  that  it  is  established  by  Statute  that  the 
children  of  a  natural-bom  father,  born  out  of  the 
Queen's  allegiance,  are  to  all  intents  and  purposes  to 
be  treated  as  British-bom  subjects,  of  course  it  is  clear 
that  one  of  the  incidents  of  a  British-bom  subject  is 
that  he  or  she  is  entitled  to  the  protection  of  the  Crown 
as  parens  patrice.  Now  this  is  an  express  provision  of 
our  Statutes,  and  I  have  never  met  with  any  authority 
for  a  distinction  between  a  subject  bom  abroad  and  a 
subject  bom  in  this  country  "  (gr).  There  is  no  doubt 
as  to  the  jurisdiction  of  the  Court,  though  if  the  parents 
of  the  infant  are  out  of  the  jurisdiction,  and  the  infant 
has  no  propeiiy,  or  no  property  within  the  jurisdiction, 
it  may  be  difficult  to  enforce  it  Qi),  In  a  recent  case, 
where  an  infant  was  born  abroad,  whose  paternal  grand- 
father was  a  British  subject,  a  guardian  was  appointed, 
although  the  mother,  a  French  woman,  was  entitled  by 
the  law  of  France  to  the  status  of  natural  guardian,  she 
not  being  a  person  who  would  have  been  appointed  by 
the  Court  in  an  ordinary  case ;  but  here  the  French 
Courts  had  directed  proceedings  brought  by  her  for  the 
appointment  of  guardians  to  stand  over,  until  it  should 
be  ascertained  what  course  the  English  Courts  would 
adopt  {i)  \  and  where  a  guardian  had  been  appointed 


{g)  Hope  v.  Bope,  4  De  0.  M.  k  G.  p.  S45.  For  the  persons  who 
are  to  be  considered  natoral-bom  subjects,  see  Steph.  Com.  yoL  ii 
bk.  iv.  pt  L  c.  2 ;  38  Vict,  c  14 ;  and  2)0  Geer  v.  SUme,  22  G.  D. 
243. 

(A)  4  De  G.  M.  k  G.  p.  846. 

{%)  Be  Willaughby,  80  C.  D.  824. 
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by  the  French  Courts  of  children  of  an  English  woman 
and  a  French  subject,  naturalized  in  England,  but 
afterwards  living  and  dying  in  France,  the  Court 
refused  to  interfere  by  appointing  an  English  guardian , 
whether  the  father  did  or  did  not  become  an  English 
subject  (k). 

The  Court  generally  joins  with  persons  resident  out  Practice  when 
of  the  jurisdiction  some  one  within  it,  in  order  that  2^e.^ 
there  may  be  some  one  answerable  to  the  Court  (Z).     I 
There  ai-e  some  cases  (m)  in  which  guardians  appointed 
in  Ireland  have  been  appointed  guardians  here,  though 
resident  out  of  the  jurisdiction,  but  this  is  not  the 
ordinary  practice  (n).    As  to  maintenance  where  the 
infant  is  abroad,  see  chap.  xvii.  s.  2,  post,  p.  322. 


Section  8. — Fm^eign  GuardiaTis. 

We  have  now  to  consider  the  converse  and  more  Statvs  of 
difficult  case  of  an  infant  within  the  jurisdiction,  who  dian,^ow  to 
is  a    foreign    subject,   with    duly    appointed    foreign  recognized. 
guardians.    How  far  the  status  of  a  guardian  is,  or 
ought  to  be,  recognized  by  a  foreign  jurisdiction  has 
been  much  debated  among  jurists  (o).    The  eminent 
author  referred  to  below  concludes  a  discussion  on  the 
point  by  stating,  as  at  any  rate  the  doctrine  of  the 
American  Courts,  that  "a  foreign  guardian  has  no 
absolute  rights  as  such  in  a  foreign  jurisdiction ;  but 
the  fact  that  he  is  such  is  entitled  to  great  weight 
in  the  Courts  of  another  state  when  called  upon  to 

(k)  Be  Bourffoise,  41  0.  D.  810. 

(0  Logan  v.  Fairlie,  Jac.  193  ;  Lochffood  y.  FenUm,  1  Sm.  k  G.  78. 
(m)  Be  Lwingt^  6  Beav.  892,  n.  ;  Be  DaUy,  iind, ;  Daniels  v. 
Newton^  8  Beav.  485. 

(n)  BeaUii  v.  Johnstone,  1  Ph.  17 ;  10  a.  &  Fin.  42. 
(o)  See  Story,  Conf.  of  Laws,  c.  18* 
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determine  in  their  discretion  to  whose  custody  the 
child  shall  be  committed."  The  doctrine  of  the 
English  Courts  seems  to  be  the  same.  There  is  no 
doubt  that  the  Court  has  jurisdiction  to  appoint 
guardians  of  an  infant  not  domiciled  and  having  no 
property  in  this  country  (p).  "  If  there  be  a  foreign 
child  in  England^  with  guardians  duly  appointed  in  the 
child's  own  country,  the  Court  of  Chancery  may,  with- 
out any  previous  inquiry  whether  the  appointment  of 
other  guardians  in  England  is  or  is  not  necessary,  and 
would  or  would  not  be  beneficial  for  the  child,  make  an 
order  for  the  appointment  of  English  guardians "  (9), 
and  the  same  principle  is  expressly  recognized  in 
Nugent  v.  Vetzeixv  (r).  In  Johnstone  v.  BecUtie  (a)  it 
seems  to  have  been  held  by  a  majority  of  the  House 
(dias.  Lords  Brougham  and  Campbell),  that  it  was  a 
matter  of  course,  upon  an  application  on  behalf  of  a 
foreign  infant,  for  the  Court  here  to  appoint  a  guardian^ 
who,  of  course  might  be  the  foreign  guardian,  though 
some  one  within  the  jurisdiction  would  generally  be 
appointed,  because  the  Court  must  have  some  one  to 
look  to.  "All  that  was  decided  in  Johnstone  v.  Beattie 
was  that  the  status  of  guardian  not  being  a  status 
recognised  by  the  law  of  this  country,  unless  constituted 
in  the  country,  it  was  not  a  matter  of  course  to  appoint 
a  foreign  guardian  to  be  an  English  guardian,  but  that 
that  was  only  a  matter  to  be  taken  into  considera- 
tion "  {t).  There  was  nothing  to  show  that  a  foreign 
guardian  would  be  ignored,  or  that  if  he  came  into 
England  to  reclaim  a  ward  stealthily  carried  away 

{p)  Johnsto)ie  V.  Beattie,  10  CI.  &  Fin.  42  ;  Hope  y.  Hcpe,  4  De  G. 
M.  &  G.  428. 

{q)  Per  Lord  Campbell,  Sttiart  v.  Marquis  of  Bute,  9  H.  L.  C.  440, 
464. 

(r)  2  £q.  714. 

(s)  10  CI.  &  Fin.  42. 

(0  Per  liord  Ciunwortli,  9  H.  L.  C.  470.  The  same  point  as  to  the 
staius  of  a  foreign  guardian  seems  to  have  been  decided  in  Exp. 
JVatkins,  2  Ves.  sen.  470. 
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from  him  he  was  to  be  treated  as  a  stranger  and  an 
intruder  (u).  In  Lord  Bute's  case,  from  which  the 
above  remarks  have  been  taken,  the  infant  ''was  a 
subject  of  the  United  Kingdom,  having  large  property 
both  in  England  and  Scotland,  and  the  question  was 
between  the  English  and  Scotch  guardians,  to  which 
class  the  Crown,  as  parens  patrice  having  full  power  to 
deal  with  the  matter,  should  assign  him ''  (x). 

The  High  Court  has  full  jurisdiction  to  appoint  Palatine 
guardians  and  order  maintenance,  in  the  case  of  infants 
subject  to  the  jurisdiction  of  the  Palatine  Court,  not- 
withstanding that  an  appointment  of  guardians  and 
orders  for  maintenance  have  been  made  by  that  Court ; 
but  it  ought  not  to  be  exercised  without  special 
grounds  (y). 

In  accordance  with  the  comity  of  nations,  the  Courts  Rights  of 
here  will  carry  out  the  orders  of  a  foreign  Court,  unless  lu'j^an 
they  conflict  with  our  laws,  and  will  remove  guardians  regarded. 
I  appointed  here  who  do  not  observe  them,  e-gr.,  who  tiy  ^^\^*'*^^*4**^ 
to  bring  up  the  child  in  a  different  religion  (z).    In  the  j^^/\  J^Uu  ju. 
same  way, though  the  Court  will  not  discharge  an  order  Ay 001:  SrS^kMi 
for  the  appointment  of  guardians  here,  it  will  reserve 
to   the  foreign    guardian  the  exclusive   custody  and 
control  of  the  infants,  and  allow  him  on  proper  appli- 
cation   to    remove    them    from    the   jurisdiction  (a). 
Dawson  v.  Jay  (6)  seems  at  first  sight  to  conflict  with 
this.    A  child  bom  in  America  was  residing  in  England 
against  the  will  of  the  American  guardian,  and  on 
application  by  the  latter  the  Courts  here  refused  to 
send  her  back.    The  ground  of  the  decision  is  explained 
by  Lord  Campbell  (c).     The  infant  had  been  brought  to 


{u)  9  H.  L.  0.  p.  465. 

(x)  2  Eq.  718. 

(y)  Re  Alison's  Trusts,  8  C.  D.  1. 

(z)  Di  Savini  y.  Lousada,  18  W.  R.  425. 

(a)  Nugejit  v.  Veizera,  2  Eq.  704. 

(b)  3  De  G.  M.  ft  G.  764. 

(c)  9  H.  L.  C.  467. 
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England  'with  the  concurrence  of  her  then  guardian. 
Some  years  afterwai'ds  another  guardian,  the  regularity 
of  whose  appointment  was  doubtful,  wished  to  cany 
her  back  to  America.  The  infant  was  a  British  subject, 
though  bom  in  America,  and  Lord  Cranworth  decided 
that  he  had  no  jurisdiction  to  send  her  from  the  country 
against  her  will. 

The  Probate  Division  of  the  Court  may  gi-ant  ad- 
ministration here  to  the  duly  appointed  foreign  guardian 
of  infants  domiciled  abroad  {d). 

Personal  property  in  England  belonging  to  an  infant 

.  domiciled  abroad  will  be  paid  to  him,  when  he  is  by  the 

how  dealt     *  law  of  his  domicil  entitled  to  receive  it  («),  or  to  his 

with.  guardian,  if  the  latter  be  so  entitled  (/):     If  the  infant 

be  domiciled  here,  the  personal  property  must  be  dealt 

with  according  to  the  law  of  this  country  (g). 


Adminis- 
tration 
granted 
to  foreign 
guardian. 

Personal 
property  of 


(d)  JRe  Sartoris,  1  Curt.  910. 

(e)  BeHellniann,  2  Eq.  363 ;  Donohoe  v.  Donohoe,  19  L.  R.  Ir.  319  ; 
and  see  Re  Da  Cwiha,  1  Hagg.  237. 

(/)  lie  Brmone,  12  L.  T.  N.  S.  488;  CrichUnCs  Trusts,  24  L.  T. 
267 ;  Ferg^tson's  Trusts,  22  W.  R.  762 ;  JRe  Hellmanii,  conira,  would 
not,  it  is  submitted,  be  followed  on  this  point ;  see  Dtus  v.  Smith,  Jac. 
644 ;  AnstriUher  v.  Adair,  2  M.  &  K.  518 ;  Leslie  v.  Baillie,  2  Y.  & 
0.  C.  C.  91. 

ig)  QamJbier  v.  Gamhier,  7  Sim.  263. 


CHAPTER    XII. 

THE   RIGHTS  AND   DUTIES  OF  GCTARDIANS  AS  TO  THE 

PEBSON  OF  THEIR  WARDS. 

The  rights  and  duties  of  guardians  may  conveniently 
be  divided  into  two  classes ;  as  they  concern — (I.)  the 
person  ;  and  (11.)  the  property  of  the  infant  (a). 

(I.)  As  to  the  person.  I.  As  to  the 

The  rights  and  duties  of  guardians  as  to  the  person  fall  P®"^^ 
naturally  under  four  heads  in  reference  to  (1)  the  custody 
of  and  control  over  the  infant,  (2)  education,  (3)  main- 
tenance (6),  (4)  advancement  (c),  (5)  marriage  {d). 


Section  1. — As  to  the  Custody  of  and  Control  over 

the  Infant. 

The  legal  guardian  has  a  right  to  the  possession  of  Guardian 
his  waixls  (e).  In  one  case,  the  guardians  had  forbidden  custody. 
their  ward  to  visit  a  certain  house,  and  on  her  going 
there,  the  Court  thought  they  would  be  justified  in 
sending  the  police  to  fetch  her  (/).  The  guardian  may 
exercise  a  discretion  as  to  the  custody  and  education  of 
his  ward  (g),  and  the  Court  will  not  interfere  so  long 

(a)  Posi,  ch.  xz.  to  zziv. 
(6)  Po8l,  ch.  xiv.  to  zvii. 

(c)  Post,  ch.  zviii. 

(d)  Post,  ch.  ziz. 

(«)  JU  Andrews^  L.  R.  8  Q.  B.  153  ;  and  see  Seton,  746-754. 
(/)  FUming  ▼.  PraU,  1  L.  J.  K.  B.  195. 
\g)  T<fibU  V.  Shrewsbunj,  4  My.  k  Cr.  685-6. 
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Duty  to         as  this  is  properly  exercised  (g).    It  is  his  duty  ta 

choose  pl&CC        ■I  ■%_       1  ^     '      J.V.  /»  I'iTx 

of  educatioD.  choose  a  proper  school,  and,  in  the  case  of  a  male  infant 
at  any  rate,  the  Court  will  enforce  the  guardian's  choice 
without  regard  to  the  infant's  preferences,  unless  some 
reasonable  ground  of  complaint  can  be  shown.  Thus 
in  HaU  v.  Hall  (h),  a  lad  of  sixteen  refused  to  go  back 
to  Eton ;  but  as  he  had  no  reasonable  ground  of  com- 
plaint against  the  master  of  the  school.  Lord  Hardwicke 
compelled  him  to  return,  saying  that  the  guardian  was 
the  proper  judge  at  what  school  to  place  him.  In 
another  case  (i)  the  same  judge  said  he  should  lay  very 
little  weight  on  the  inclination  of  a  scholar ;  and  there 
are  several  old  cases  in  which  a  ward  has  been  com- 
pelled at  the  wish  of  his  guardian  to  go  to  one 
Regard  paid  University  rather  than  another  {k).  In  the  case  of  a 
female  infant,  female  infant,  if  she  have  arrived  at  years  of  puberty, 
much  more  weight  is  given  to  her  inclinations,  and  she 
has  been  allowed  to  choose  which  guardian  she  would 
reside  with  (I)  ;  or  even  to  choose  the  custody  of  some 
person  not  actually  a  guardian  (m)  ;  but  in  such  a  case 
recognizances  are  required  that  she  shall  not  be  married 
without  the  leave  of  the  Court  (n). 
Bights  of  A  guardian  appointed  by  the  Court  is  entitled  to  the 

appointed  by  Custody  and  control  of  his  ward,  and  any  interference 
Court,  with  his  rights  in  this  respect  wiU  be  treated  as  a 

contempt  of  Court  (o),  as  being  in  fact  an  oflBcer  of 
the  Court,  he  is  more  under  its  immediate  control  than 
a  legal  guardian.     The  Court  will,  if  advisable,  draw 


(g)  Talbot  y.  Shrewsbury,  i  My.  &  Cr.  67S  ;  and  see  post,  chap,  xxrii. 
8.  2. 

(70  3  Atk.  721. 

(0  Anon.f  2  Ves.  sen.  374. 

(k)  TremaifCa  case,  1  Stra.  167,  referred  to  with  approbation  in  Hall 
T.  Hall;  Freeman  v.  The  Bishop  of  Oxford,  cited  Gib.  Eq.  Cas.  178 ; 
Mitchell  V.  Manchester,  Dick.  149.     See  also  Talbot  v,  Shretosburi/, 

(/)  Stork  V.  Stork,  8  P.  W.  61. 

Cm)  Bridget  Hide's  case,  8  Salk.  178;  An&n.  2  Yes.  sen.  874. 

(n)  Ibid, :  and  see  also  Be  Lyons,  22  L.  T.  N.  S.  770. 

(o)  Wellcsley  t.  WelUsUy,  2  B.  &  H.  689  ;  Seton,  750, 
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up  a  scheme  with  reference  to  the  education  of  its 
wards  (p).    If  there  is  any  dispute  as  to  the  place  of  When  he 
education,  the  guardians  should  apply  to  the  Court  (q) ;  Jo^th^^ Court. 
and  generally  in  all  cases  where  they  find  it  difficult  to 
exercise  proper  control,  or  the  ward  gets  into  diffi- 
culties (r). 

For  the  general  rule  as  to  keeping  infants  within  the 
jurisdiction,  and  the  exceptions  to  it,  see  cmte,  p.  158. 


Section  2. — Education. 

The  rule  of  the  Court  is  that  the  education  of  an  Education 
infant  should  be  conducted  in  a  manner  suitable  to  his  J[ccordance" 
rank  and  expectations.     In  Powdl  v.  Cleaver  (a)  Lord  with  expccta- 
Thurlow  declared  he  would  see  the  infant  properly 
educated  according  to  his  expectations,  and  in  settling 
a  scheme  for  the  education  of  infants  regard  is  directed 
to  be  paid  to  their  rank  and  expectations  in  life(^). 
The  same  considerations  will  have  effect  in  regulating 
the  amount  of  maintenance  allowed  (u) ;  and  see  the 
cases  in  which  a  father,  having  for  some  time  acquiesced 
in  his  children  being  educated  by  others  on  a  different 
footing  from  his  own  position  in  life,  is  not  allowed  to 
interfere  {x), 

A  second  rule  is  that  the  infant  shall  receive  a  moral  Should  be 
and  religious  education.    "  Looking  to  a  moral  and  religious. 
religious  education  as  the  foundation  of  all  that  is 
valuable  here,  or  to  be  hoped  for  hereafter,  I  cannot 

(|y)  See  the  decree  in  WeUesley  y.  Beaufort^  2  Rnes.  p.  48,  and  Seton, 
8rd  ed.  713. 

{q)  Jtoach  ▼.  Oarvan,  1  Yes.  aen.  158. 

(r)  Eay  ▼.  Johnston,  21  Beay.  586. 

(«)  2  B.  C.  C.  499. 

(0  Colston  y.  Morris,  Jac  257,  n. ;  WelUsUy  y.  Btaufort,  2  Russ. 
p.  44. 

(«)  Post,  ell.  zy.  8.  1. 

(x)  AnU,  p.  151. 

8.L.I.  8 
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Bespect  paid 
to  parents' 
wishes. 


Parol 
evidence 
of  parent's 
wishes 
admissible. 


put  pecuniary  considerations  in  the  balance  with  the 
imperious  duty  of  taking  caxe  that  the  children  shall 
have  a  moral  and  religious  education  "  (y).  As  to  the 
precise  form  of  religious  faith  in  which  the  infants  will 
be  brought  up,  see  ante,  p.  129. 

A  third  rule  is  that  the  greatest  respect  will  be  paid 
to  the  parents'  wishes.  We  have  seen  (z)  how  far  this 
is  the  case  with  reference  to  the  religion  in  which  the 
infants  are  to  be  brought  up,  and  the  same  principle 
applies  to  the  whole  scheme  of  education.  ''It  is 
needless  to  observe,"  says  Lord  Cottenham  (a),  "  that 
the  law  which  permits  the  father  to  appoint  the  guar- 
dians of  his  children  will  pay  the  highest  respect  to  the 
expression  of  his  wishes  as  to  the  mode  of  their  educa- 
tion." Attention  will  also  be  paid  to  the  opinions  and 
wishes  of  a  mother  (6).  If  the  father  has  expressed  a 
wish  as  to  the  persons  with  whom  the  children  are  to 
be  placed,  the  testamentary  guardians  and  the  Court 
are  both  bound  to  attend  to  it  (c). 

In  Stork  v.  Stork  (d),  Lord  King  refused  to  receive 
parol  evidence  as  to  the  father's  wishes ;  but  in  a  sub- 
sequent case  (e),  on  the  petition  of  the  guardians  of 
Lord  St.  John,  Lord  Hardwicke  said  :  ''As  to  the  par- 
ticular method  of  education,  the  Court  will  receive  parol 
proof  of  the  intent  of  the  father ;  receiving  all  sorts  of 
evidence  to  govern  their  direction."  In  KnighMey  v. 
Leigh  (/),  besides  the  reference  to  approve  of  guardians, 
the  Master  was  directed  to  approve  of  some  person  or 
persons  to  have  the  custody  and  care  of  the  infant  and 
the    superintendence    of    her    education    during    her 


(y)  Per  Lord  Eldon,  WelUOey  y.  Beavfort,  2  Buss.  29. 
{z)  AnUf  p.  129,  el  aeq. 
(a)  Camjpiell  y,  Mackay,  2  M.  &  Cr.  84. 
(h)  Ibid,,  p.  87 ;  Jie  Kaye,  1  Ch.  887. 

(e)  KnoU  t.  C<atee,  2  Ph.  192 ;  Ttyriham  v.  Lentiard,  4  B.  P.  C. 
802,  and  ante,  p.  246. 
{d)  3  P.  W.  61. 
(e)  Awm.,  2  Yes.  sen.  56. 
(/)  B«g.  Lib.  1832,  A,  foL  2888 ;  Cbamb.  Infante,  MS.  note,  p.  35. 
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minority,  and  if  in  making  the  inquiry  the  Master 
should  find  that  J.  A.,  the  surviving  parent  of  the 
said  infant,  had  left  any  written  request  or  direction 
touching  the  said  infant's  maintenance,  education,  or 
residence,  he  was  to  be  at  liberty  to  take  such  special 
circumstances  into  consideration. 

It  follows  almost  as  a  corollary  from  the  above  prin-  Batiful 
ciples,  that  the  guardian  should  bring  up  the  waxds  (fi 
with  feelings  of  afifection  and  dutiful  obedience  to  their  paients 
parents.    Thus  in  Exp.  llchester  (g),  Lord  Eldon  said  inculcated. 
that  the  Court  looked  with  great  anxiety  to  the  execu- 
tion of  the  duty  belonging  to  the  guardian,  and  the 
attention  expected  to  be  paid  to  the  reasonable  wishes 
of  a  natural  parent ;  and  that  the  best  and  most  im- 
portant duty  imposed  upon  the  guardian  by  the  de- 
ceased parent  was  implanting  in  the  hearts  of  the 
children  filial  and  dutiful  feelings  towards  their  parent. 
Similar  observations  were  made  by  him  in  Jackson  v. 
Hankey  (h),  and    Wellealey  v.  Beaufort  (i).    In   the 
latter  case   he   said :   "  Into   whatsoever  hands   these 
children  may  fall,  it  will  be  their  duty  to  consult  the 
interest  and  happiness  of  the  children  by  allowing  filial 
affection  and  duty  towards  their  father  to  operate  to  the 
utmost." 


{g)  7  Vee.  848,  381. 

(h)  Cited  as  An(m.y  Jao.  266. 

(i)  2  Bu8&  p.  43. 
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CHAPTER  XIIL 

rights  and  duties  of  guardians  as  to  the  person 

(continued). 


J  arifidiction 
cf  the  Court 
in  questions 
d  main- 
lenanoe. 


Section  3. — MainteTiaiice. 

It  is  the  duty  of  the  guardian  to  see  that  the  infant 
has  a  proper  maintenance  (a),  'Le.,  everything  necessary 
for  bringing  him  up  according  to  his  station  and  expec- 
tations. There  is  no  obligation  on  a  guardian  to  expend 
his  own  money  for  this  purpose ;  his  duty  is  confined  to 
applying  the  income  of  the  infant's  own  property,  if 
necessary,  for  his  maintenance.  It  is  evident  from  this 
that  the  rights  and  duties  of  guardians  with  regard  to 
maintenance  relate  both  to  the  person  and  the  property 
of  the  infant,  but  as  the  two  classes  of  rights  and  duties 
are  closely  connected,  it  will  be  more  convenient  to 
consider  the  whole  subject  here. 

There  can  be  no  doubt  as  to  the  full  jurisdiction  of 
the  Court  in  all  questions  relating  to  maintenance.  It 
is  a  junsdiction  that  can  only  be  exercised  where  there 
is  some  property  belonging  to  the  infant, ''  because  the 
Court  cannot  take  on  itself  the  maintenance  of  all  the 
children  in  the  kingdom ;  it  can  exercise  the  jurisdiction 
usefully  and  practically  only  where  it  has  the  means  of 
doing  so,  i.e.f  by  its  having  the  means  of  applying  pro- 
perty for  the  use  and  maintenance  of  the  infants"  (&)• 
But  where  there  is  property,  ''the  jurisdiction  as  to 

(a)  In  this  is  included  education;  per  Jessel,  M.R.,  J20  Bmed^ 
TFUl,  1  C.  D.  226.    As  to  maintenance  generally,  see  Seton,  725-732. 
{b)  WelUsUy  r,  Beat^ori,  2  Russ.  p.  21. 
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maiDtenance  is  with  respect  to  the  income  of  the  pro- 
perty to  take  care  of  it  for  the  benefit  of  the  children 
so  far  as  it  may  be  beneficial  for  them  that  it  should 
be  so  applied,  and  to  accumulate  any  surplus"  (c).  The 
jurisdiction  is  not  ousted  by  the  fact  of  the  infant  being 
a  lunatic  (c2). 

It  may  be  laid  down  (to  be  amply  proved  in  the  General 
following    chapters)    that,    apart    from    its    statutory  P"^^P  ^' 
powers  (e),  the  Court  has  authority  to  give  maintenance 
to  infants  out  of  their  property,  in  some  cases,  perhaps, 
even  where  their  interest  is  only  contingent,  or  where 
accumulation  is  expressly  directed ;  to  refuse  to  allow 
maintenance,  even  if  given  by  the  instrument  of  dona- 
tion, and  to  ascertain  and  fix  the  amount  to  be  allowed, 
except,  perhaps,  where  it  is  placed  in  the  discretion  of 
thii-d  parties;  to  direct  to  what  persons  maintenance 
shall  be  paid,  and   to  control  the  application  of  it. 
Though    a    trustee    has,    apart     from    his    statutory  Power  of 
powers  (/),  a  general  power  to  expend  money  for  the  JJ|^^ 
"protection  and  safety,  maintenance  and  support,  of ^^^^e^^a^ce. 
the  cestui  que  trust,  where  the  cestui  que  trust  is 
himself  incapable  of  taking  care  of  himself,"  yet  the 
trustee  is  bound  to  show  that  the  sums  of  money  for 
which  credit  is  asked  were  properly  expended  for  his 
protection  and  benefit  (g) ;  and  as  the  term  "  proper 
expenditure  "  varies  with  the  station,  fortune,  age,  and 
expectations  of  the  infant,  and  it  is  at  the  peril  of  the 
guardian  or  trustee  if  he  decide  wrongly,  the  more 
prudent  course,  at  any  rate  in  cases  of  difficulty,  is  to 
apply  to  the  Court  for  its  direction. 

We  proceed  to  consider  the  rules  by  which  the  Court,  Rules 
in  the  exercise  of  its  inherent  jurisdiction,  guides  itself  thelooart  ^ 
in  granting  maintenance  to  infants  out  of  their  property. 

(c)  Per  Lord  Redesdale,  WelUtHey  v.  Wellesley,  2  Bli.  N.  S.  183. 
(ci)  Volana  v.  Carr,  2  De  G.  &  S.  242 ;  Be  Edtoards,  10  C.  D.  606. 
(e)  See  post,  p.  288. 
(/)  8eepo8t,  pp.  289,  291. 

{g)  Nelson  v.  Duncombe,  9  Bear.  p.  282  ;  and  see  fFeleh  y,  Chomnell, 
C.  D.  68. 
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(1)  There 
mufit  be  some 
iooome  appli- 
cable. 


Rents  of  real 
estate. 


2)  There 
must  be  a 
clear  fund  of 
personaltj. 


L  The  gift 
must  be 
vested  in 
possession. 


(1.)  There  must  be  some  income  from  which  the 
Court  can  supply  maintenance.  If  we  except  those 
cases  (h)  where  the  Court  can  charge  maintenance  on 
the  inheritance  or  principal  of  the  fund,  this  is  obvious, 
as  the  Court  cannot  take  the  income  of  one  person,  and 
apply  it  for  the  maintenance  of  another.  Thus,  with 
reference  to  real  estate,  though  maintenance  will  be 
given  out  of  rents  and  profits  (t),  yet  if  the  rents  are 
insufficient  to  keep  down  the  interest  on  charges,  unless 
the  maintenance  can  in  fact  be  thrown  on  the  inherit- 
ance (j),  none  can  be  given.  Thus  in  Pearae  v. 
Brooks  (k)  maintenance  was  allowed  out  of  rents,  but 
on  their  becoming  too  small  to  pay  the  interest  on  the 
charges,  maintenance  was  stopped. 

(2.)  In  the  case  of  personalty,  there  must  be  a  clear 
fund  upon  which  the  Court  can  found  its  order,  so  that 
if  debts  or  other  incumbrances  are  unpaid,  or  if  the 
fund  depend  on  the  result  of  accounts,  no  maintenance, 
will  be  given  (Q ;  but  when  the  Court  can  see  that  there 
will  be  a  clear  residue,  it  will  allow  maintenance,  if 
necessary,  on  account  (m)  or  advancement  (n). 

I.  As  the  first  general  rule,  it  may  be  laid  down,  that 
the  interest  of  the  donee  must  be  vested  in  possession. 

Interest  is  only  given  in  lieu  of  payment  of  the  prin- 
cipal, so  that  no  interest  is  payable  till  the  right  to  the 
principal  is  a  present  vested  right ;  but  where  interest 
is  payable,  maintenance  may  always  be  allowed  (o). 

Whether  a  legacy  is  vested  in  possession  or  not,  is  a 

(h)  See  post,  p.  S06. 

(t)  Dormer  y.  Dormer,  Finch,  482 ;  and  see  Be  ffowarth,  8  Ch.  415, 
discussed  |M<  p.  807. 

U)  See  poet,  p.  807  (n). 

(k)  L.  a  22  Dec  1848,  MS.  note,  Chamb.  In&nts,  257. 

(0  Warier  ▼.  Atwn,,  18  Ves.  02 ;  BaU  v.  Anne,  11  L.  J.  Ch.  52. 

(m)  Wear  v.  WiUcineon,  cited  18  Ves.  03;  Jervoiee  v.  Silk,  G.  Coop. 
53  ;  Coster  y.  Coster,  I  Keen,  100. 

(n)  Pearee  v.  Baron,  12  Ves.  450 ;  Toulmin  v.  Copland,  3  Y.  &  C. 
625,  650 ;  and  see  Compart  t.  Compart,  8  B.  C.  C.  105 ;  Baikee  ▼. 
Ward,  I  Ha.  450,  n. 

(o)  BoyeoU  ▼.  CoUon,  1  Atk.  552. 


■■JM   «i«    '_'T-'      .^'K .      f 


MAINTENANCE.  263 

question  of  construction,  a  discussion  upon  which  does 
not  fall  within  the  scope  of  this  treatise;  we  may 
observe,  however,  that  a  gift  priTnd  fade  contingent 
on  the  legatee  attaining  a  certain  age,  may  become 
vested,  if  it  can  be  shown  that  he  was  intended  to 
take  the  intermediate  interest  {p);  as  if  the  trustees 
to  whom  the  fund  is  given  are  directed  to  educate  the 
legatees  (q). 

On  this  principle,  if  a  legacy  is  given  to  a  child  when  wiicreincoma 
he  attains  twenty-one,  and  the  whole  of  the  income  is  mafntenanoe. 
given  for  maintenance,  the  gift  is  vested  (r),  but  it  is 
the  giving  the  interest  which  effects  the  vesting  of  the 
legacy,  not  the  giving  of  maintenance ;  accordingly  a 
direction  to  supply  maintenance  out  of  the  interest  will 
not  make  a  vested  gift  (s),  nor  a  separate  and  distinct 
gift  of  maintenance,  though  it  may  be  equal  in  amount 
to  the  interest  (t). 

The  question  is  more  difficult  when  there  is  a  direc-  Discretionary 
tion  to  apply  in  maintenance  the  whole  income,  or  so  ^^^  income 
much  as  the  trustees  may  think  proper  (u).  ^  maii^- 

Maintenance  may  be  given  if  the  donee  has  a  present  y^^  ' 
vested  interest  in  a  fund,  though  it  is  defeasible  by  a  interest 
condition  subsequent  («).  ^^on  ^^ 

subsequent 

ip)  Boddy  v.  Davfes,  1  Ee.  862 ;  Sanders  v.  FatUier,  Cr.  &  Ph.  240 ; 
Fiman  y.  Boharts,  1  Beav.  S15;  Lambert  v.  Parker,  6.  Coop.  148. 

(q)  Branstom  y.  WiUnnson,  7  Yes.  421 ;  Mills  y.  Bobarts,  1  R.  &  M. 
566. 

(r)  ffanson  y.  Oraluxm,  6  Yes.  289  ;  Ikmes  y.  Fisher,  6  Beay.  201 ; 
Lister  y.  Bradley,  1  Ha.  10  ;  J20  HaH's  Trusts,  8  De  6.  &  J.  195  ;  Be 
PeeJ^s  Trusts,  16  £q.  221 ;  Isaacson  y.  Webster,  16  C.  D.  47. 

{s)  Leake  y.  Bdbinson,  2  Her.  886 ;  Vawdry  y.  Geddes,  1  R.  &  M. 
208 ;  Tracy  y.  Butcher,  24  Beay.  488. 

(0  Watson  y.  Hayes,  5  My.  k  Gr.  188 ;  Spencer  y.  WUson,  16  Eq. 
i501. 

(u)  The  gift  was  held  not  vested  in  PtOs^ord  y.  ffunter,  8  B.  0.  0. 
416  ;  Be  Ashmore's  Trusts,  9  £q.  99  ;  JZe  OrimshoM's  Trusts,  11  C.  D. 
407  ;  Dewar  y.  Brooke,  14  C.  D.  529  ;  Barker  y.  Barker,  16  0.  D. 
44 ;  Wilson  y.  Knox,  18  L.  B.  Ir.  849.  Yery  similar  words  were,  in 
Harrison  y.  Qrimwood,  12  Beay.  192,  Fox  y.  Fox,  19  Eq.  286,  and 
Parrott  y.  Damies,  88  L.  T.  52,  held  sufficient  to  giye  a  yested  interest. 

(x)  Ttssen  y.  Tissen,  1  P.  W.  500;  Taylor  y,  Johnson,  2  P.  W.604; 
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Direction  to        Under  special  circumstances,  maintenance  has  been 

accumulate         •  •       _•,       i»      j*     .x*       x  i  x     /  \ 

disregarded.    P^en,  m  spite  of  a  direction  to  accumulate  (oj). 

It  follows  from  this  rule  that  maintenance  cannot  be 
given  (a)  where  the  gift  is  vested,  but  payment  is  post- 
poned, or  (b)  where  the  gift  is  contingent. 
Maintenance       (a.)  Where  the  gift  is  vested,  but  payment  is  post- 
ed i?^ft       poned,  or  it  is  reversionary  (y). 

vested,  but  The  rule  laid  down  in  Descrarnbea  v.  Tomkuna  (z), 
postponed ;  or  Crickett  V.  Dolby  (a),  Tyrrell  v.  Tyrrell  (6),  was  recog- 
reversionaiy.  ^^ed  in  Festing  v.  AUen  (c),  where  Wigram,  V.-C, 
assuming,  for  the  purpose  of  the  argument,  that  the 
gift  was  vested,  said,  "  What  is  the  rule  of  the  Court 
with  respect  to  vested  legacies,  payable  at  a  future  day  ? 
The  admitted  rule  is  that  the  legacy  does  not  carry 
interest  until  the  day  of  payment  shall  have  arrived ; " 
and  he  refused  to  allow  maintenance. 
Case  of  a  In  the  case  of  a  residue,  given^  so  as  to  be  a  vested 

interest,  but  not  payable  till  a  future  day,  or  till  the 
happening  of  a  contingent  event,  and  defeasible  by  a 
condition  subsequent,  the  legatee  is  entitled  to  main- 
tenance till  the  subsequent  condition  takes  effect,  in 
spite  of  the  direction  as  to  future  payment.  This  is  an 
apparent  exception  to  the  rule  above  laid  down,  but  it 


Shepherd  t.  Ingram,  Amb.  448 ;  NiehoUa  v.  Of&om,  2  P.  W.  419  v 
Ghatoorth  t.  Hooper,  1  B.  0.  C.  81 ;  and  see  MiUe  v.  Ncrrie,  5  Ves. 
335  ;  Barber  y.  Barber,  3  My.  &  Cr.  688  ;  Carver  y.  Bwrgese,  24  L.  J. 
Ch.  401. 

{x)  The  Court  disapproyes  of  imperatiye  trusts  for  aocamulation. 
See  and  compare  Havdock  y.  Havtlock,  17  0.  D.  807  (and  cases  there 
discussed),  Colline  y.  CoIUtu,  32  0.  D.  229,  and  Sunt  y.  Parry,  ib., 
383,  where  no  proyision  was  made  by  the  wiU  ;  and  Be  Colgan,  10  C.  D. 
306,  where  the  testator's  proyision  was  increased  by  the  Court,  care 
being  taken  to  recoup  any  loss  so  caused  to  other  persons,  out  of  the 
infants'  yested  share  in  the  estate.  But  the  Irish  Court  has  refused  to 
disregard  such  an  imperatiye  trust ;  Kemmia  y.  Kemmis,  18  L.  B.  Ir, 
372 ;  and  see  Areher*T.  Prall,  64  L.  T.  920. 

{y)  See  ante,  p.  262  ;  poet,  pp.  307  (k),  308. 

(2)  4  B.  C.  C.  149,  n. 

(a)  3  Ves.  10. 

{b)  4  Ves.  1. 

(c)  6  Ha.  577. 
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is  in  appearance  only,  for  as  the  donee  over  is  only 
entitled  to  interest  from  the  happening  of  the  condition 
subsequent,  if  the  interest  prior  to  that  event  did  not 
belong  to  the  first  legatee,  there  would  pro  tanto  be  an 
intestacy  (d). 

(b.)  Where  the  gift  is  contingent.  (b)  if  gift 

In  Butler  v.  Freeman  (e)  there  was  a  gift  of  a  contingent, 
residue  to  the  plaintiff,  an  infant,  at  twenty-one,  and  if 
he  died  before  that  age  over,  the  father  claimed  to  be 
entitled  to  interest  for  maintenance,  but  the  Lord  Chan- 
cellor in  refusing  the  claim  said :  "  As  the  devise  of  the 
residue  is  contingent,  it  not  vesting  till  the  grandson's 
age  of  twenty-one,  the  interest  is  so  likewise,  and  must 
accumulate  in  the  meantime."  Similar  decisions  were 
given  in  the  cases  mentioned  below  (/). 

It  may  often  be  possible  to  raise  a  fund  for  main- 
tenance out  of  the  principal,  by  insuring  against  the 
contingency  of  the  infant  dying  under  twenty-one  (gr). 

With  regard  to  portions,  interest  is  not  payable,  and  Portions. 
consequently  no  maintenance  can  be  given,  till  the 
portion  is  raiseable,  though  the  right  to  it  may  be 
vested  (h),  but  if  the  portion  is  raiseable  (i),  though 
out  of  a  reversionary  term,  interest  will  be  given  {k) ; 
and  it  is  in  every  case  a  question  of  construction,  as  to 
when  the  portion  is  raiseable  (I). 

{d)  Chawortb^  v.  ffoopery  1  B.  C.  C.  81  ;  NicholU  v.  O^nmi,  2  P.  W. 
419 ;  Hawkins  v.  Coombe,  1  B.  C.  C.  336  ;  Skey  v.  Barnes,  3  Mer.  335. 

(e)  3  Atk.  58. 

(/)  Ellis  V.  EUis,  I  Sch.  &  Lef.  1 ;  Trevanion  t.  Fivian,  2  Ves.  sen. 
430 ;  Bullock  t.  Stones,  2  Yes.  sen.  521  ;  Olanvil  t.  Olanvil,  2  Mer. 
38  ;  ftnd  see  Ooteh  v.  Foster,  5  £q.  311. 

{g)  Swpost,  p.  309. 

(h)  Churchman  v.  Harvey,  Amb.  335 ;  Evelyn  ▼.  Evelyn,  2  P.  W. 
659 ;  BrovM  v.  Berkeley,  2  P.  W.  484  ;  Femey  v.  Femey,  2  Ed.  26  ; 
Butler  V.  Duncombe,  1  P.  W.  447  ;  Reynold  v.  Meyrick,  1  Ed.  48  ; 
Hume  ▼.  Bundell,  2  S.  &  St.  174  ;   Wilcox  y.  Broum,  2  W.  R.  153. 

(i)  Enapp  y,  Enapp,  12  Eq.  238. 

{k)  Lyon  y.  Chandos,  3  Atk.  416  ;  CorbeU  y.  Maidwell,  1  Salk.  159. 

(Q  See  the  leading  case  of  Codrington  y.  Foley,  6  Yes.  364,  where 
Lord  Eldon  says :  "  The  raising  or  not  raising  must  depend  on  the 
particular  penning  of  the  tmst  and  the  intention  of  the  instroment. 
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Exceptions  to 
the  rule : 
(1)  where 
donor  father. 


Real  estate. 


Personal 
estate. 


(a)  Where 
gift  vested, 
but  payment 
postponed. 


MaintenaDce  will,  however,  be  given,  on  the  ground 
of  implied  intention,  where  the  donor  is  a  father  or 
person  in  loco  parentis,  and  the  donee  is  unprovided 
for,  (a)  where  the  gift  is  vested,  but  payment  is  post- 
poned, and  (b)  where  the  gift  is  contingent. 

As  regards  real  estate,  the  Court  cannot  apply  the 
rents  and  profits  in  maintenance  to  the  prejudice  of 
creditors  ;  but  as  between  tenant  for  life  and  remainder- 
man, though  the  rents  are  not  sufficient  to  keep  down 
the  interest  on  incumbrances,  "  the  Court  will  not  in 
favour  of  a  remainderman  suffer  all  the  surplus  profits 
to  be  exhausted  to  discharge  the  interest  in  exoneration 
of  the  estate,  and  leave  a  daughter  and  heir-at-law  to 
starve  "  (m). 

As  regards  personalty,  this  rule  is  stated  in  Heath  v. 
Perry  (n).  It  was  not  an  actual  decision,  for  the  donor 
was  a  stranger ;  but  after  referring  to  the  general  rule 
Lord  Hardwicke  said  :  "  All  these  cases  are  subject  to 
this  exception,  if  it  is  in  the  case  of  a  child ;  for  then 
let  the  testator  give  it  how  he  will,  either  at  twenty- 
one  or  at  marriage,  or  payable  at  twenty-one  or  payable 
at  marriage,  and  the  child  has  no  other  provision,  the 
Court  will  give  interest  by  way  of  maintenance,  for 
they  will  not  presume  the  father  inofficious,  or  so 
unnatural  as  to  leave  a  child  destitute." 

(a).  Where  the  gift  is  vested,  but  payment  is 
postponed. 

I  do  not  think  the  Conrt  ought  to  be  eager  to  lay  holdof  circumstances. 
The  Court  ought  to  hold  an  equal  mind  while  construing  the  instru- 
ment, and  I  cannot  agree  with  what  is  said  in  StaiUey  ▼.  Stanley^  1 
Atk.  649,  that  very  small  grounds  are  sufficient.  If  they  are  sufficient 
to  denote  the  intention,  they  are  not  small  grounds ;  if  they  are  not 
sufficient  to  denote  the  intention,  the  Court  does  not  act  according  to 
its  duty  by  treating  them  as  sufficient,  thereby  disappointing  the  true 
intention  of  the  instrument"  This  was  followed  in  Smyth  y.  FoUy^ 
3  Y.  &  C.  142. 

(m)  lUvel  y,  WatkinsoTif  1  Yes.  sen.  95,  and  BvUe/i's  ea$e  there 
cited ;  Burgess  y.  Maivbey,  T.  &  R.  174  ;  see  also  the  cases  cited  anU^ 
p.  264  («). 

(n)  8  Atk.  101. 
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"  It  is  a  constant  rule  in  equity,  that  wherever  a 
legacy  is  given  by  a  father  to  a  child,  as  a  provision  for 
such  child,  though  the  legacy  be  payable  at  a  future 
^^Jt  yet  the  child  has  an  immediate  right  to  the  inte- 
rest of  the  money ;  if  the  legatee  was  a  stranger  to  the 
testator,  it  would  be  different"  (o). 

Of  actual  decisions,  Acherley  v.  Vernon  (p)  was  a 
gift  of  a  legacy  by  an  uncle  to  a  niece,  payable  at 
twenty-one,  and  interest  was  given  from  the  testator's 
death.  This  case  was  disapproved  of,  but  may  be  sup- 
ported on  the  ground,  that  the  testator  had  placed 
himself  in  loco  parentis  (q).  In  Harvey  v.  Harvey  (r) 
a  legacy  was  given  by  a  father  payable  at  twenty-one, 
and  maintenance  was  given  ;  and  a  similar  order  was 
made  in  Rogers  v.  SovMen  (s). 

(b).  Where  the  gift  is  contingent.  Snto  ^"^t^ 

"  It  is  very  clear  that  where  a  father  gives  a  legacy 
to  a  child,  whether  it  be  a  vested  legacy  or  not,  it  will 
carry  interest  from  the  death  of  the  testator,  as  a  main- 
tenance for  the  child  "  (t).  In  Mole  v.  Mole  (u),  the 
testator  gave  a  residue  to  his  daughter  upon  her  attain- 
ing twenty-one,  the  interest  to.  accumulate  in  the 
meantime,  with  a  gift  over  to  her  brother  if  she  died 
under  twenty-one.  Maintenance  was  allowed,  on  the 
express  ground  that  it  was  a  gift  by  a  parent.  So  in 
Incledon  v.  Nortltcote  (x)  the  testator  gave  6000/.  out 
of  his  estate  to  such  children  of  his  body  as  should 
attain  twenty-one.     Lord  Hardwicke  said :  "  The  chil- 


es) Per  Lord  Hardwicke,  Oreen  ▼.  Belcher,  1  Atk.  507.  The  rule  is 
also  stated  in  OridkeU  y.  Dolby^  8  Yes.  10  ;  Mitehell  ▼.  Boioer,  8  Yes. 
288  ;  EUia  y.  Ellis,  1  Sch.  k  Let  1 ;  JU  Rouse's  estaU,  9  Ha.  640, 668 ; 
D(movan  y.  Needham,  0  Beay.  164. 

{p)  1  P.  W.  788. 

{q)  ffeaih  y.  Perry,  8  Atk.  101,  108. 

(r)  2  P.  W.  21. 

(s)  2  Keen,  508. 

(0  fFynch  y.  IFyfuh,  1  Goz,  488. 

(u)  Dick.  810. 

fyx)  8  Atk.  480. 
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dren  have  insisted  upon  interest  on  their  shares  for 
their  maintenance,  though  the  50002.  is  given  to  such 
children  of  the  body  as  should  attain  the  age  of  twenty- 
one  years,  and  consequently  is  not  vested.  In  the  case 
of  strangers,  whether  the  legacy  be  given  absolutely 
and  payable  at  twenty-one  or  not  given  till  twenty-one, 
they  can  have  no  interest  in  the  meantime;  but  in 
either  of  these  devises,  where  they  are  given  to 
children,  the  Court  will  direct  interest  for  their  portions 
immediately,  and  it  has  been  so  done  frequently : " 
and  he  allowed  maintenance.  In  Chambers  v.  Oold- 
win  (y)  the  testator  gave  his  estate  in  Jamaica  upon 
trust  to  maintain  and  educate  his  sons  during  their 
minorities  and  his  daughter  till  twenty-one  or  marriage, 
which  should  first  happen ;  and  he  charged  his  estate 
with  a  sum  of  15,0002.  for  his  daughter  contingently 
upon  her  attaining  twenty-one,  interest  to  be  given 
from  that  time.  The  daughter  married  at  eighteen, 
and  claimed  maintenance  from  her  marriage  till  she 
attained  twenty-one ;  and  it  was  given  on  the  ground, 
that  the  testator  having  expressly  provided  maintenance 
up  to  marriage  and  given  interest  after  twenty-one, 
could  not  intend  to  leave  a  child  unprovided  for  during 
the  interval.  In  Kime  v.  WellJU  (z)  the  testator 
directed  the  interest  of  the  residue  to  be  paid  to  his 
wife,  for  the  maintenance  of  herself  and  her  children, 
till  the  death  of  her  father ;  then  it  was  to  cease  and 
be  accumulated  for  the  children  until  the  youngest 
should  attain  twenty-one,  and  if  any  child  should  die 
under  twenty-one  leaving  issue,  the  issue  were  to  take 
the  parent's  share.  The  testator  left  a  wife  and  two 
infant  children,  and  after  the  death  of  the  wife's  father 
they  claimed  interest,  as  being  unprovided  for.  The 
Vice-Chancellor  refused  it,  as  there  were  unborn  issue 
who  might  be  entitled  and  who  could  not  consent.     It 


(y)  11  Ves.  1. 
(<)  8  Sim.  638. 
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will  be  observed  that  this  case  is  given  ex  relatione, 
and  it  may  be  inferred  from  the  judgment  that 
Chximbers  v,  Oddwin  was  not  quoted.  However  this 
may  be,  Kime  v.  WdLjit  was  not  followed  in  Martin  v- 
Martin  {a).  There  the  testator  gave  a  legacy  of  6000^. 
to  his  infant  son,  contingently  on  his  attaining  twenty- 
one,  and  gave  his  residuaiy  real  and  pei*sonal  estate  on 
trust  till  his  son  should  attain  fifteen,  for  the  mainten- 
ance and  education  of  all  his  children,  and  subject 
thereto  upon  trust  to  accumulate  at  compound  interest, 
and  hold  the  aggregate  fund  for  his  children  contin- 
gently on  their  attaining  twenty-one.  The  infant 
attained  fifteen  and  demanded  maintenance  till  twenty- 
one,  and  Wood,  V.-C,  following  Ghamhera  v.  Ooldwin, 
decided  that  interest  was  payable  on  the  6OO01,  legacy. 
It  flight  have  been  thought  that  the  express  declara- 
tion of  the  testator,  that  maintenance  was  to  cease  at  a 
certain  time,  would  have  precluded  the  supposition  that 
he  had  foi-gotten  to  provide  for  his  children ;  but  this 
was  not  allowed,  though  the  legacy  was  contingent,  to 
rebut  the  presumption  of  equity  that  he  must  have 
intended  to  provide  maintenance  during  the  whole  of 
minority. 

The  rule  is  the  same  whether  the  gift  is  to  a  child  Gift  to  class. 
nommatirn  or  to  children  as  a  class  (6). 

It  applies  to  a  legacy  or  portion  charged  on  land,  PortioDs. 
whether  vested  and  payable  w  futuro  (c),  or  contin- 
gent (d). 

The  presumption  as  to  gifts  by  a  father  or  person  in  To  what 
loco  parentis  does  not  extend  to  gifts  to  adults  («),  to  a  tbiTextendB! 


(a)  1  Eq.  860. 

(b)  Jncledon  y.  NorthcoUf  S  Atk.  p.  433  ;  Brown  y.  Temperley,  8 
Boss.  268. 

(c)  Cfreen  y.  Belcher,  1  Atk.  506. 

{d)  Ineledan  y.  NortheoU,  3  Atk.  430. 

(e)  Bavm  y.  WaiUj  1  Sw.  «'i53 ;  Lowndes  y.  Lotondes,  15  Ves.  301 ; 
WaU  y.  WaU,  15  Sim.  513. 
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wife  (/),  to  grandchildren  or  other  relations  {g),  or  to 
natural  children  (A).      The  case  of  Newman  v.  Ba/te- 
son  (i)  may  be  justified  either  on  the  ground  that  the 
putative  father  had  put  himself  in  loco  parentis,  or 
that,  as  in  Bowling  v.  Tyrrell  (k),  the  testator  had  by 
implication  directed  maintenance  to  be  given  ({). 
Child  most  be      The  presumption  only  extends  to  a  child  unprovided 
fOT^'^^    **     for,  consequently  "  the  implication  is  rebutted,  if  the 
father  provides  any  maintenance  for  the  child,  how- 
ever small  the  maintenance,  and  however  large  the 
egacy"  (m),  whether  the  maintenance  be  given  from 
interest  on  the  legacy  itself,  or  from  another  fund  (n). 
Whether  The  presumption  is  stated  to  apply  to  gifts  by  a 

Stends^to      &ther,  and  it  is  believed  there  is  no  case  extending  it 
mother.  to  gifts  by  a  mother.     The  doctrine  rests  on  the  fathers 

obligation  to  maintain  his  children,  and  as  the  Court  in 
allowing  maintenance  pays  no  regard  to  any  liability  of 
the  mother,  moral  or  otherwise,  to  maintain  her  chil- 
dren (o),  it  may  perhaps  be  inferred  that  the  presump- 
tion does  not  extend  to  her. 
(2)  Where  "^  ^  person  who  is  in  loco  parentis  stands,  as  regards 

donor  is  in     this  doctrine,  on  the  same  footing  as  a  father,  it  becomes 

loco  parentis,  •         _i.xxj'x'         •!_•        -lx  i_ 

^  important  to  distinguish  m  what  cases  a  person  may  be 

said  to  be  in  loco  parentis.  The  leading  case  on  this 
subject  is  Powys  v.  Ma/asjidd  {p).  There  Lord  Cotten- 
ham,  following  a  remark  of  Lord  Eldon's  in  Exp,  Pye  {q), 

(/)  Lovmdes  v.  Lowndes^  15  Yes.  301. 

(g)  Perry  y.  WhiUheady  6  Yes.  546  ;  Saughton  y.  Harrison,  2  Atk. 
880 ;  Detcramhes  y.  Tomkvns,  i  B.  C.  C.  149,  n. 

(A)  Lovmdea  y.  Loumdes, 

(i)  S  Sw.  689. 

(ib)  2  R.  &  M.  343. 

(Q  Post,  ch.  xvi  8.  1. 

Im)  Hearle  y.  Oreenbatik,  3  Atk.  698,  716 ;  Ellis  y.  Ellis,  1  Sch.  & 
Lef.  1,  6  ;  Long  y.  Long,  3  Yes.  286,  n.  ;  Rudge  y.  WinnaU,  12  Beav. 
857 :  -B«  Qtorge,  5  C.  D.  837  ;  May  y.  PoUer,  26  W.  E.  507. 

(n)  Wynch  y.  Wynch,  1  Cox,  433 ;  Be  Rouse's  EstaU,  9  Ha.  649,  653  ; 
Donavofn  y.  Needham,  9  Beav.  165. 

(o)  Post,  p.  292. 

Ip)  3  My.  &  Cr.  359. 

(q)  18  Yes.  154. 
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puts  it  on  the  ground  of  intention.  **  It  is  a  person 
meommg  to  put  himself  in  the  situation  of  the  father." 
"  But  the  definition  must  be  considered  as  applicable  to 
those  parental  offices  and  duties  to  which  the  subject  in 
question  has  reference,  viz.,  to  the  office  and  duty  of  the 
parent  to  make  provision  for  the  child.  The  offices  and 
duties  of  a  parent  are  infinitely  various,  some  having  no 
connexion  whatever  with  making  provision  for  a  child ; 
and  it  would  be  most  illogical,  from  the  mere  exercise  of 
any  such  offices  or  duties  by  one  not  the  father,  to  infer 
any  intention  in  such  person  to  assume  also  the  duty  of 
providing  for  the  child."  "The  rule  both  as  applied  to 
a  father  and  to  one  vn,  loco  parentis  is  founded  upon 
the  presumed  intention.  A  father  is  supposed  to  intend 
to  do  what  he  is  in  duty  bound  to  do,  viz.,  to  provide  for 
his  child  according  to  his  mean&  So  any  one  who  has 
assumed  that  part  of  the  office  of  a  father  is  supposed 
to  intend  to  do  what  he  assumed  to  himself  the  office  of 
doiug.  If  the  assumption  of  the  character  be  established, 
the  same  inference  and  presumption  must  follow.  The 
having  so  acted  towards  a  child  as  to  raise  a  moral 
obligation  to  provide  for  it  affords,  a  strong  inference  in 
favour  of  the  fact  of  the  assumption  of  the  character." 
It  thus  becomes  a  question  of  evidence  in  each  case, 
and  parol  evidence  is  admissible  to  prove  or  disprove 
the  presumption  whether  he  meant  to  put  himself  in 
loco  parentis;  and  ''as  the  fact  to  be  tried  is  the  in- 
tention of  the  party,  his  declarations  as  well  as  his  acts 
must  be  admissible  for  that  purpose  "  (r).  And  in  that 
case  Lord  Cottenham  laid  stress  upon  the  fact  that  an 
uncle  had  treated  his  brother's  family  as  his  own  in  the 
disposition  of  his  property,  and  destined  10,0002.  as  the 
portion  of  each  of  his  younger  nieces,  and  upon  the 
marriage  of  one  niece  had  entered  into  negotiations  in 
her  behalf,  and  had  acted  precisely  as  a  father  would  in 
arranging  the  portions  of  his  children. 

(r)  Ibid.  p.  370. 
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In  Booker  v.  AUen  (a)  Lord  M.  was  held  to  have 
placed  himself  in  loco  parentis  to  Mrs.  B.,  he  having 
contributed  to  her  maintenance  and  education  since  the 
death  of  her  father  in  her  infancy,  and  having  been 
consulted  as  to  the  plan  of  her  education,  and  being 
regarded  by  her  as  the  person  whose  consent  was 
necessary  to  her  marriage,  and  having  expressly  taken 
upon  himself  the  obligation  to  make  a  provision  for  her 
in  that  event  The  same  question  was  again  carefully 
considered  in  Pym  v.  Lockyer  (t).  The  father  in  that 
case  had  maintained  his  three  children,  except  that  as 
to  the  eldest,  the  grandfather,  being  desirous  that  he 
should  go  into  the  Church,  had  agreed  to  pay  his 
college  expenses,  and  after  his  ordination  had  paid  him 
200!.  a  year  till  his  marriage,  and  then  100!.  a  year. 
As  to  the  second  son,  wishing  him  to  go  into  the  law, 
he  had  paid  the  stamp  on  his  articles  and  the  premium 
to  the  solicitor  he  was  articled  to,  the  expenses  of  his 
admission,  and  a  fee  to  a  conveyancer,  and  made  him  a 
small  allowance  for  lodging  and  maintenance  in  London. 
The  grandfather  was  in  the  habit  of  directing  and  con- 
trolling his  grandchildren  with  an  authority  equal  to 
their  father's,  and  he  was  referred  to  on  their  respective 
marriages  as  a  person  whose  consent  was  necessary,  and 
as  the  principal  party  to  the  pecuniary  arrangements. 
Lord  Cottenham  held  that  he  had  placed  himself  in 
loco  parentis,  saying,  "  whether  the  donor  had  assumed 
the  office  of  a  parent,  so  as  to  invest  his  gift  with  the 
character  of  a  portion,  may  be  proved  by  extrinsic 
evidence,  such  as  the  general  conduct  of  the  donor 
towards  the  children,  or  by  intrinsic  evidence  from  the 
nature  and  terms  of  the  gift  If  the  former  be  alone 
relied  upon,  it  may  prevail,  although  it  should  appear 
that  the  donor  did  not  assume  all  the  duties  of  a  parent, 
or  effectually  perform  those  which  he  had  undertaken, 


(«}  2  R.  &  M.  270. 
it)  5  My.  k  Gr.  29. 
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the  question  being  merely  whether  the  facts  proved 
fairly  lead  to  the  conclusion  that  he  intends  to  provide 
a  portion  for  the  child,  and  not  merely  to  bestow  a  gift. 
Such  evidence  of  general  conduct  towards  the  child  is 
of  far  less  importance  than  that  which  relates  to  the 
pecuniary  provision  for  it,  whether  that  be  found  in  the 
instruments  containing  the  gifts  or  in  extrinsic  circum- 
stances, and  the  general  conduct  of  the  donor  towards 
the  family,  and  particularly  towards  the  other  children 
of  it,  may  very  properly  be  included  in  the  considera- 
tion of  his  object  and  intentions  "  (u). 

It  will  be  observed  that  in  Powya  v.  Mansfield,  and  I 
Pym  V.  Lochyer,  the  father  of  the  child  was  living.  If  » 
liie  child  resides  with  the  father,  and  is  maintained  by 
him  it  affords  an  inference,  though  not  a  conclusive  one, 
ugainst  the  presumption,  that  another  person  has  placed 
himself  in  loco  parentis  {x).  In  Parsons  v.  Peters  (y), 
the  husband  of  the  testator's  daughter  being  unable  to 
maintain  his  children,  had  at  the  request  of  the  testator 
given  up  his  profession  (that  of  surgeon),  and  come  to 
reside  near  the  testator,  who  supported  him  and  his 
family,  and  gave  the  daughter  a  rentcharge  of  500L  a 
year.  Kindersley,  V.-C,  held  that  this  was  conclusive 
to  show  that  the  testator  had  placed  himself  in  loco 
parentis  to  the  daughter's  children.  In  the  cases 
below  the  testator  was  held,  either  from  the  terms 
of  the  gift,  or  from  extrinsic  circumstances,  to  have 
placed  himself  in  loco  parentis  (z). 

There  seems  to  be  no  reason  why  a  woman  not  under  Female  may 

be  in  loco 

(u)  See  also  the  observations  of  James,  L.  J.,  ia  Foxckes  r.  Pasecey 
10  Ch.  850. 

{pa)  3  M3^  &  Cr.  p.  868. 

(y)  11  Jur.  N.  S.  150. 

\z)  Acherley  v.   Veman,  1  P.  W.  783 ;  Beckjord  v.   Tohin,  1  Ves. 
Mn.  808  ;  PeU  v.  PeUowes,  I  Sw.  661  ;  mil  v.  ffill,  3  V.  &  B.  183 
Newman  v.  BcUescm,  3  Sw.  689  ;  Rogers  v.  SotUten,  2  Keen,  598 ;  All- 
frey  y.  All/rey,  10  Bear.  853  ;  and  see  the  cases  cited  in  Ellis  v.  ElliSf 
1  Sch.  k  Lef.  1. 

S.L.I.  T 
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(3)  Where 
gift  is  to  a 
class  or 
individaal, 
and  donees 
over  consent. 


Cases 

examined. 


coverture  (a),  or  a  married  woman  with  regard  to  her 
separate  property  (6),  should  oot  place  herself  in  loco 
parentis. 

Where  there  is  a  gift  to  a  class,  all  or  some  of  whose 
members  must  take,  or  if  there  is  a  gift  to  a  class  or  an 
individual,  and  the  donees  over  in  default  of  the  class 
or  individual  taking  consent,  maintenance  will  be  given, 
although  the  donor  is  a  stranger. 

As  the  cases  on  this  subject  are  not  easily  reconcile- 
able,  it  will  be  convenient  to  give  them  a  detailed 
examination. 

In  Cavendish  v.  Mercer  {c)  there  was  a  gift  of 
10,000^.  to  tinistees,  to  be  paid  to  such  child  or  children 
of  the  testator  s  daughter  Sarah,  at  twenty-one,  as  she 
should  appoint ;  the  intei-est  to  accumulate  and  go  with 
the  capital ;  in  default  of  appointment  to  sink  into  the 
residue.  The  testator  gave  a  legacy  of  8000i.  to  each 
of  his  grandsons  Richard  and  Qeorge,  to  be  paid  at 
twenty-one,  but  without  interest  ;  in  case  of  death 
under  twenty-one,  to  sink  into  the  residue.  He  gave 
to  each  of  his  granddaughters  a  legacy  of  10,00()i!.,  to 
be  paid  at  twenty-one  or  maixiage  with  consent,  but 
without  interest ;  in  case  of  death  under  twenty-one 
or  marriage  without  consent  to  sink  into  the  residue. 
The  residue  he  directed  to  be  accumulated  and  paid  to 
his  grandson  Augustus  at  twenty-one,  in  case  of  his 
death  under  twenty-one  to  his  grandsons  Richard  and 
George  equally  at  their  respective  ages  of  twenty- 
one,  if  either  should  die  under  that  age  in  trust  for 
the  survivor;  if  all  three  grandsons  should  die,  to 
his  granddaughters  at  twenty-one  or  mamage  with 
consent  In  case  of  the  death  of  all  his  grandohildi'en 
without  becoming  entitled,  he  gave  the  residue  and 


{a)  Sayre  v.  Huglies^  5  Eq.  376 ;  and  see  Fotckes  v.  Pascoe,  10  Ch. 
843  ;  Batstone  t.  Salter,  10  Ch.  431 ;  Bennet  y.  Bennet,  10  C.  D.  474  ; 
Evans  v.  Afaxtcell,  60  L.  T.  51,  cited  ante,  p.  194. 

(b)  Beechcr  v.  Afajor,  2  Dr.  &  S.  431. 

(e)  6  Yes.  195,  n. 
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accumulations  to  his  daughter  Sarah.  She  aud  lier 
husband  were  desirous  that  maintenance  should  bo 
allowed  to  the  grandchildren  out  of  the  vnterest  of  their 
legacies,  and  with  her  consent  maintenance  was  allowed. 
It  is  not  stated  from  what  fund  maintenance  was  given  ; 
but  Lord  Eldon(c{)  explains  it  that  the  children  had 
among  themselves  an  equal  chance  of  taking  the  capital 
with  accumulations,  and  the  mother,  who  was  entitled 
under  the  limitation  over,  consented.  Lord  Eldon's 
observation  must  be  confined  to  the  legacies,  as  tho 
chance  of  taking  the  residue  was  clearly  not  equal. 

In  FendaU  v.  Nash  (e)  there  was  a  residuary  bequest 
to  trustees,  to  accumulate  during  the  lives  of  J.  and  his 
wife,  and  at  the  death  of  the  survivor  to  pay  the  fund 
among  their  children,  who  should  then  be  living,  equally ; 
the  shares  to  be  payable  at  twenty-one,  or  marriage  iii 
the  case  of  daughters ;  if  any  child  should  die  without 
i^ue  before  his  share  should  become  payable,  it  should 
go  to  the  survivors ;  but  if  he  should  have  issue,  among 
such  issue ;  and  in  case  none  of  the  grandchildren  or 
their  issue  should  live  till  the  period  of  distribution, 
then  to  W.  and  X.  equally.  There  were  four  children 
of  J.  and  his  wife,  one  of  whom  had  attained  twenty- 
one.  Maintenance  was  allowed  on  the  prayer  of  the 
children,  W.  and  X.  consenting.  This  case  was  a  gifc 
by  a  stranger,  a  grandfather,  and  as  unborn  issue  might 
take,  the  decree  is  not  supportable  (/). 

In  GreenweU  v.  Greenwell  {g)  there  was  a  gift  to  a 
gi'andchild  at  twenty-one  with  accumulations,  and  if  he 
died  under  twenty-one,  to  his  sisteiu  Maintenance  was 
asked  for  the  infant,  and,  as  his  sisters  by  their  counsel 
pressed  for  it,  it  was  given. 


{d)  Errat  v.  Barlow,  14  Ves.  203. 
(c)  6  Ves.  197,  n. 

(/)  See  Lord  Eldou's  remarks  in  Exp,  KebbU,   11  Ves.  604,  and 
Erral  v.  Barlow,  14  Ves.  203. 
ig)  5  Ves.  194. 
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In  Haughion  v.  Hai^rUmi  (k)  there  was  a  legacy  to 
grandchildren  equally  arriving  at  twenty-one,  and  no 
gift  over.  Lord  Hardwicke,  without  deciding  whether 
the  legacy  was  vested  or  not,  refused  to  allow  interest  to 
the  grandchildren  without  the  consent  of  the  residuary 
legatee,  saying  that  the  case  of  parent  and  child  was  the 
only  exception. 

In  Collis  V.  Blackburii  (i)  a  grandfather  gave  his 
residuaiy  estate  to  trustees,  on  trust  to  pay  certain 
annuities,  and  accumulate  the  surplus  income  to  form  a 
fund  for  legacies,  and  to  be  divided  among  the  persons 
who  might  by  survivorship  become  eventually  entitled 
to  the  same.  He  then  gave  legacies  of  2001.  each  to 
certain  grandchildren  who  should  be  then  living  to  bo 
paid  at  twenty-one,  or  marriage  in  the  case  of  daughters ; 
and  the  residue,  after  the  death  of  the  several  annuitants, 
and  payment  of  all  the  arrears  of  their  annuities,  and 
the  legacies  before  given,  was  to  be  paid  to  the  before- 
mentioned  grandchildren  who  should  be  then  living, 
simre  and  share  alike.  The  Master  of  the  Rolls  on  the 
autliority  of  OreenweU  v.  Oreenwell  and  the  cases  there 
cited,  gave  maintenance.  In  this  case  the  donor  was  a 
stranger,  and  as  it  was  possible  that  none  of  the  grand- 
cliildren  might  take,  it  is  submitted  that  the  consent  of 
the  next  of  kin  was  necessary;  as  to  the  authorities 
relied  on,  in  GreenweU  v.  Oi^eenweU  and  Cavendish  v. 
Meixer  the  consent  of  the  donee  over  was  obtained,  and 
FefiidaU  v.  Nash  has  been  overruled. 

In  Fairman  v.  Oreen  (Jfc)  there  was  a  gift  by  a  grand- 
father of  real  estate  to  his  son  Joseph,  the  rents  to  be 
accumulated  during  minority,  and  paid  with  the  accumu- 
lations to  Joseph  at  twenty-one ;  on  his  death  under 
twenty-one,  leaving  issue,  to  the  issue ;  on  his  death 
under  twenty-one  without  issue,  to  the  testator's  other 
grandchildren,  John,  Samuel,  and  Elizabeth,  at  twenty- 

(h)  2  Aik.  329. 
(i)  9  Ves.  470. 
(it)  10  Ves.  45. 
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one,  the  interest  to  be  applied  for  their  uses  in  the 
meantime.  He  then  gave  a  legacy  of  500Z.  to  each  of 
his  four  grandchildren  to  be  paid  at  twenty-one,  and 
the  residue  to  Joseph,  to  be  paid  at  twenty-one.  The 
dividends  were  to  be  accumulated  in  the  meantime,  and 
in  case  of  the  death  of  either  of  the  infants  under 
twenty-one  without  leaving  issue,  the  legacy  and  accu- 
mulations to  go  to  the  survivors ;  if  any  of  the  grand- 
children died  leaving  issue,  such  issue  to  take  their 
parents'  share.  On  the  application  of  the  four  grand- 
children, maintenance  was  allowed,  though  the  grounds 
on  which  it  was  stated  to  be  done  are  not  very  intelli- 
gible. The  case  seems  open  to  the  same  objection  as 
Fendidl  v.  Nash,txs  there  were  unborn  issue  who  might 
take. 

In  Lviiiax  V.  Lomax  (1)  there  was  a  gift  by  a  grand- 
father to  such  of  the  children  of  his  daughter  as  should 
attain  twenty-one.  Lord  Eldon  held  that  it  was  a  con- 
tingent gift  to  the  children  who  should  attain  twenty- 
one,  and  as  all  the  children  then  living  might  die,  and 
an  unborn  child  take  the  fund,  he  refused  maintenance. 

In  Exp,  Kebble  (vi)  there  was  a  gift  of  residue  to  five 
grandchildren  of  the  testator,  with  survivorship  if  auy 
died  under  twenty-one,  and  if  all  died  under  twenty- 
one,  to  their  sister.  Lord  Eldon  refused  to  allow  main- 
teiiance  without  the  sister's  consent,  and  he  disapproved 
of  the  earlier  cases  {n). 

In  Errington  v.  Chapman  (o)  there  were  gifts  to 
two  grandchildren  at  twenty-one,  with  interest ;  if 
cither  died  under  twenty-one  without  leaving  issue 
the  principal  and  interest  to  go  to  the  survivor ;  if 
leaving  issue,  to  such  issue  ;  if  both  died  under  twenty- 


(0  11  Ves.  48. 
(m)  11  Vc8.  604. 

(n)  The  fact  that  the  testator  was  grandfather  to  the  legatees  does 
not  api)ear  in  the  Beport,  but  from  Beg.  Lib.  A.,  1804,  foL  501. 
(o)  12  Ves.  20. 
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oDe,  over.  As  the  two  grandchildren  had  not  the  legacy 
absolutely  and  in  all  events,  maintenance  was  refused. 

In  AynawoHh  v.  Pratchett  (p)  the  testator  gave  all 
Lis  property  to  trustees,  on  trust  to  pay  his  wife  100/» 
a  year  during  her  life,  and  an  annual  sum  of  *SOL  for 
the  maintenance  of  each  of  his  children;  he  gave  a 
legacy  of  lOOOZ.  to  each  of  his  daughters,  when  and  as 
they  should  respectively  attain  twenty -one,  and  the 
residue  to  his  sons  equally  with  survivorship.  There 
were  two  sons  and  one  daughter,  all  infants,  and  an 
application  was  made  for  an  increase  of  maintenance^ 
which  upon  the  authorities  was  granted.  It  will  be 
observed  that  the  express  allowance  of  a  sum  for  main- 
tenance rebutted  the  ordinary  presumption  arising  in  a 
gift  by  a  father.  The  increase  was  rightly  allowed  to 
the  sons,  as  they  had  a  vested  interest  in  the  residue ; 
but  it  is  submitted  that  consistently  with  principle  the 
consent  of  the  sons  was  necessary,  before  interest  on  a 
contingent  legacy  could  be  allowed  to  the  daughter,  and 
this,  being  infants,  they  could  not  give.  The  decision 
may,  however,  be  justified  on  the  principle  applied  in 
many  cases  (q),  that  it  was  for  the  sons'  benefit  that 
part  of  their  income  should  be  applied  in  maintaining 
their  sisters  properly. 

In  Errat  v.  Barlow  (r)  the  testator  gave  5000Z. 
upon  trust  for  the  younger  children  of  his  daughter 
Elizabeth,  to  accumulate  during  their  minority,  and 
payable  equally  amongst  them  at  their  ages  of  twenty- 
one.  The  father  was  not  of  ability,  and  a  petition  was 
presented  for  an  allowance  for  maintenance.  Lord 
Eldon  said  that  future  children  coming  into  existence 
might  take  shai'es,  and  it  did  not  appear  to  whom  the 
property  was  to  go,  if  all  the  children  died  under 
twenty-one ;  and  he  ordered  the  petition  to  stand  over^ 
until  he  could  see  the  will 

(p)  13  Ves.  821. 
(q)  Post,  p.  803. 
(r)  14  Yes.  202. 
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The  case  came  on  again  before  the  Master  of  the 
Rolls,  apparently  on  petition  to  confirm  the  Master's 
Report  (a).  The  Report  set  out  the  will,  by  which  the 
testator  gave  all  his  estates  to  his  son  Qeorge,  charged 
with  5000Z.  This  sum  he  directed  his  son  to  invest, 
and  accumulate  the  interest  during  the  several  minori-  ' 
ties  of  the  respective  children  of  his  daughter  Elizabeth, 
except  her  eldest  son,  and  he  gave  the  5000Z.  and  the 
accumulations  equally  between  her  children,  except  her 
eldest  son,  as  they  should  severally  attain  twenty-one. 
The  Report  then  stated  that  there  were  seven  children  of 
Elizabeth,  the  eldest  of  whom,  a  daughter,  was  aged 
seventeen,  that  the  father  was  not  of  ability  to  main- 
tain them,  and  that  certain  sums  would  be  proper  to 
allow  for  maintenance,  and  the  Master  submitted  to  the 
Court  whether,  according  to  the  true  construction  of  the 
testator's  will,  the  infants  then  in  esse  were  alone 
entitled  to  the  principal  sum  of  50002.,  in  exclusion  of 
children  of  Elizabeth  who  might  afterwards  be  born,  or 
such  of  them  as  might  be  bom  before  the  eldest  attained 
twenty-one.  The  Master  of  the  Rolls  confirmed  the 
Report,  and  allowed  the  sums  therein  mentioned  for 
maintenance.  It  seems  by  no  means  unlikely,  though 
it  is  not  so  stated,  that  George,  the  donee  over,  a 
defendant  to  the  bill,  consented  to  the  allowance. 

In  Haley  v.  Bannister  (t)  the  testator  directed  that 
two  sums  of  60002.  consols  should  be  purchased  by  his 
executors  and  the  dividends  accumulated  until  one  of 
the  children  of  Mrs.  H.  should  attain  twenty-one,  the 
fund  to  be  then  divided  among  the  children  then  living. 
The  residue  of  his  estate  he  gave  to  his  executors  in 
trust  for  the  children  of  Mrs.  H.,  and  directed  his 
executors  to  add  to  it  the  said  sums  of  consols.  Sir 
J.  Leach  said  he  took  the  principle  to  be  that  whenever 
children  had  a  common  interest  in  a  fund,  the  income 

(#)  Beg.  Lib.  A.,  1807,  fol.  645. 
(0  4  Mad.  275. 
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of  the  fund  might  be  applied  to  their  maiatenance.  In 
that  case  children  born  or  to  be  born  had  a  common 
interest,  and  maintenance  might  be  given. 

In  Kime  v.  Well/it  (u)  maintenance  was  refused,  as 
some  issue  might  come  into  existence  who  would  take 
part  of  the  fund.  This  case  was  disapproved  of,  as  we 
have  seen  (x),  on  the  ground  that  the  donor  was  a 
father,  which  the  Vice-Chancellor  seems  to  have  over- 
looked. Had  it  been  a  gift  by  a  stranger,  the  decision 
would,  it  is  submitted,  have  been  in  accordance  with 
authority. 

In  Turner  v.  Tutmer  (y)  the  trustees  were  to  accu- 
mulate the  rents  and  dividends  of  the  real  and  personal 
estate  until  the  testator's  grandchildren  should  attain 
twenty-five;  when  the  grandchildren  had  attained 
twenty-five  respectively,  the  income  was  to  be  divided 
among  them  in  certain  shares  for  their  lives,  with 
benefit  of  survivorship  in  case  of  the  death  of  any 
grandchild  under  twenty-one,  and  without  having  any 
child  that  should  live  to  attain  twenty-one  ;  and  on  the 
death  of  any  of  them  leaving  such  a  child,  the  latter 
was  to  take  the  parents'  share.  One  of  the  grand- 
children applied  for  maintenance,  but  as  unborn  issue 
might  take,  the  petition  was  dismissed. 

In  Cannings  v.  Flower  (z)  a  legacy  was  given  by  a 
stranger  to  children  equally,  and  the  testator  declared 
that  the  shares  of  sons  should  be  vested  in  them  on  their 
attaining  twenty-four,  or  dying  under  that  age  leaving 
issue,  and  the  shares  of  daughters  on  their  attaining 
twenty-four  or  day  of  marriage,  and  that  the  shares  of 
such  children  as  should  not  become  vested  in  them  as 
aforesaid  should  accrue  to  the  others  of  them ;  but  there 
was  no  gift  over,  if  none  of  the  children  acquired  a 

(m)  Ante^  p.  268. 
{x)  AnU,  p.  269. 
{y)  4  Sim.  430. 
(«)  7  Sim.  623. 
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vested  interest.     The  Court  refused  to  allow  maiu- 
tenance  without  the  cousent  of  the  next-of-kin. 

In  Exp.  Whitehead  (a)  there  was  a  gift  of  lands  to 
J.  Whitehead  for  life,  with  remainder  to  all  his  children 
equally  in  tail,  with  cross  remainders  between  them  in 
tail,  with  remainder  over.  The  lands  were  taken  by  a 
public  body  under  compulsory  powers,  and  24001.,  the 
estimated  value  of  the  remainder  in  tail,  paid  into  the 
bank.  J.  Whitehead  was  a  bankrupt,  and  the  children 
petitioned  for  maintenance.  Alexander,  C.  B.,  refused 
it,  as  future  children  might  be  born,  and  the  donee  over 
had  not  consented. 

Lastly,  in  the  recent  case  of  Re  Tibbs  (6)  the  testator 
had  duriog  his  life  entered  into  a  partnership  for  four- 
teen years,  and  the  partnership  deed  provided  that  on 
Lis  death  a  proportion  of  the  profits  should  be  payable 
to  his  widow  or  family.  The  testator  by  his  will  gave 
all  his  property  to  trustees  on  trust  to  apply  part  of  the 
income  in  keeping  up  a  policy  on  the  life  of  his  wife,  and 
pay  the  remainder  to  her  for  her  own  use,  and  towards 
the  maintenance  of  the  children.  After  the  wife's 
death,  he  directed  the  residue  to  be  divided  among  the 
children,  who  had  attained  or  should. attain  twenty-one, 
4ind  the  issue  of  any  child  dying  under  twenty-one 
leaving  issue,  the  issue  to  take  their  parents'  share.  The 
trustees  were  authorised  to  apply  all  or  any  part  of  the 
income  of  the  expectant  share  of  any  child  or  descendant 
in  his  maintenance,  or  to  advance  500{.  out  of  th<j 
expectant  share  of  any  child  towards  his  advancement 
in  life.  There  were  four  adult  daughters,  one  of  whom 
was  in  America,  and  three  living  at  home  with  no  inde- 
pendent means  of  subsistence.  There  were  three 
infants,  one  of  whom  was  apprenticed  to  a  dentist,  so 
that  what  was  expended  for  him  might  be  considered 
an  advancement.    Lord  Bomilly  decided  that  the  profits 


(a)  2  Y.  &  J.  243. 
(6;  17  W.  1{.  304. 


282 


MAINTENANCE. 


Result  of 
aathorities. 


coming  from  the  partnership  were  capital,  and  this  being 
so,  the  income  was  insufEciont  to  maintain  the  children. 
On  the  petition  of  the  trustee  asking  for  advice,  he 
allowed  300^.  a  year  out  of  the  partnerahip  profits  to  bo 
paid  to  the  widow,  till  the  youngest  child  should  be 
twenty-one  (c).   . 

The  result  of  the  authorities  seems  to  be  this :  where 
there  are  equal  legacies  to  a  class  of  children,  even  with 
a  direction  for  accumulation,  the  principal  with  the 
accumulations  to  be  paid  at  twenty-one,  with  benefit  of 
survivorship  in  case  of  the  death  of  any  under  that  age 
to  the  others,  the  contingencies  being  equal,  the  Court, 
with  the  consent  of  the  adult  children,  if  any,  takes  the 
fund  which  belongs  to  all,  and  must  go  to  some  of  them, 
and  maintains  them  all  out  of  the  interest  (d).  But 
this  can  only  be  done  by  the  Court  (e),  or  under  the 
statutory  powers  given  to  trustees  (/). 

Whether  this  rule  applies  when  future  members  of 

the™iaK  must  ^'*^  ^^^^  ^^y  come  into  existence,  can  scarcely  be 
lH<i  in  esMe,  considered  as  settled ;  on  the  one  hand  is  the  authority 
of  Lord  Eldon,  that  maintenance  could  not  be 
allowed  {g) ;  on  the  other  hand  is  the  authority  of  Sir 
W.  Grant  (A),  and  this  would  probably  be  the  course 
now  followed  (i). 


Whether  nil 
members  of 


{c)  No  cases  were  cited.  The  Master  of  the  Roils  perhaps  thought 
the  contingency  of  either  of  the  two  infants  dying  under  twenty-one 
leaving  issue  might  be  disregarded ;  if  this  contingency  had  been 
insured  against,  the  case  would  be  covered  by  authority;  see  pogt^ 
p.  809. 

(rf)  Exp,  KehbU,  11  Ves.  606  ;  Errat  v.  BarUno,  14  Ves.  202 ; 
Marahall  t.  Holhtoay,  2  Sw.  482,  486  ;  Be  Arhuckle^  14  W.  R.  585 ; 
Re  Breedf  Will,  1  C.  D.  226. 

(0  Bt  Brt«d£  Will. 

(/)  Beepodt  p.  291. 

(^)  Lmnux  v.  Lomax,  11  Ves.  48 ;  Marshall  v,  ffolloway,  2  Sw. 
486;  followed  in  Estp,  JVhiUhead,  2  Y.  &  J.  243,  whatever  may  be 
thought  of  the  application  of  the  principle  to  the  particular  case. 

(/e)  Errat  v.  Barlvw,  Reg.  Lib.  A.,  1807,  fol.  645,  followed  by  Sir 
J.  Leach,  HaUy  v.  Bannister,  4  Mad.  275. 

(t)  See  McDsrmoU  y.  Kedly,  3  Russ.  264,  n.  *  Brandon  v.  Aaton,  2 
Y.  &  C.  C.  C.  80. 
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If,  however,  the  principal  and  accumulations  will  not  Consent  of 
belong  to  the  primary  donees  upon  attaining  twenty-  take  in 
one,  the  consent  of  those  who  take  in  default  must  be  ^«'*^J* 

' .  .  .        must  be 

obtained,  whether  they  are  named  to  take  in  substitu-  obtained. 
lion  (k),  or  are  residuary  legatees  (/),  or  next  of  kin  (m)« 
If  this  consent  cannot  be  obtained,  as  where  there  is 
a  limitation  to   unborn   issue,    maintenance   will  be 
refused  (n). 

(.1*)  Greenwell  v.  Gremwell,  5  Ves.  194  ;  Emm  v.  Masaei/,  1  Y.  ft  J. 
196. 

(0  Haughimt  r.  Harrison^  2  Atk.  329. 

(m)  Cannings  v.  Flower,  7  Sim.  523. 

(n)  Exp.  KMle,  11  Ves.  604 ;  ErHngton  v.  CJunmia^i,  12  Ves.  20 ; 
Turner  v.  Turner,  4  Sim.  430  ;  and  see  lie  George,  5  C.  D.  837  ;  and 
ma  V.  Grant,  29  C.  D.  831.  Fendall  v.  Nasli,  5  Ves.  197,  n.,  Collis 
V.  Blackbam,  9  Vea.  470,  Fair^nan  v.  Green,  10  Yes.  45,  and  the  dicta 
in  B€  Cotton^  1  C.  D.  232,  may  be  regarded  as  overruled. 
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RIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THE 

PERSON  (continued). 

Section  3. — Maintenance  {continued). 

Tl.  Main-  H*  -^  ^^  second  general  rule,  it  may  be  laid  down 

tenance  given  ^jj^t  maintenance  will,  if  necessary,  be  allowed,  if  given 

DV  instrument  ,  ,  ,  ,  _ 

of  donation,  by  the  instrument  of  donation  ;  or  if  authorized  by  the 
statutory  powers  given  to  the  Court  or  the  trustees. 

Maintenance  will  in  this  case  be  given,  whether  the 
gift  is  vested,  payment  being  postponed  (a),  or  contin- 
gent (6) ;  and  it  is  no  objection,  that  either  by  the 
instrument  itself  or  from  other  sources,  there  are  other 
funds  for  maintenance  (c) ;  but  if  the  gift  of  the  fund  is 
void  for  remoteness,  a  direction  to  provide  maintenanca 
out  of  it  will  be  void  also  {cl),  A  gift  of  maintenance 
need  not  of  course  be  express,  it  may  be  implied  from 
the  terms  of  the  will  (e). 

A  person  who  takes  benefits  under  a  will  is  bound  by 
a  direction  to  him  to  maintain  children  (/).  In  general 
the  motive  or  purpose  of  the  gift  is  expressed  to  be  for 
the  maintenance  or  benefit  of  children,  and  in  this  case 
there  are  three  constructions  open ;  either  the  primary 
donee  is  a  trustee  of  the  whole  or  an  aliquot  share  for 
the  children,  or  the  amount  of  benefit  to  be  bestowed  is 


Direction  to 
maintain. 

Three  con- 

stractions 

open. 


(a)  JIull  V.  Carter,  2  Atk.  354 ;  Lyddon  y.  Lyddon,  14  Yes.  558. 

(b)  Ellis  V.  Maxwell,  8  Beav.  587  ;  Praler  v.  PraUr,  6  L.  J.  Ch.  90. 

(c)  Pouhlt  V.  PouleU,  6  Mad.  167 ;  Bond's  case,  2  Cas.  Ch.  166 ; 
Ravenhill  v.  Dansey,  2  P.  W.  179. 

(rf)  Pick/oi-d  V.  Broion,  2  K.  &  J.  426. 

(c)  Sec  Sandars  v.  Miller,  2.*>  Beav.  154. 

(/)  FuUy  V,  Parry,  2  M.  &  K.  138  ;  BaU  v.  Anns,  11  L.  J.  Ch.  52  ; 
and  SCO  Jnisoii  v.  Bell,  4.  Ch.  581  ;  Afaekay  v.  Maekay,  5  Ha.  70. 
Such  a  gift  was  sufficient,  under  the  old  law  of  wills,  to  enlarge  on 
indefinite  devise  into  a  fee ;  Llcyd  v.  Jackson,  L.  B.  2  Q.  B.  269. 


DISCRETIONARY  MAINTENANCE.  2S5 

left  to  bis  discretioB,  which  must  of  course  be  honestly 
exercised ;  or  the  words  of  seeming  bounty  merely 
express  the  motive  of  the  gift,  and  the  primary  donee 
is  absolutely  entitled  {g).  It  is  a  question  of  construe^ 
tion  in  each  case,  depending  often  on  minute  differences 
of  expi*ession  or  circumstance,  for  which  the  reports 
must  be  consulted  ;  it  will  be  sufficient  to  refer  to  some 
of  the  more  important  examples  of  each  construction. 

(1.)  Where  the  primary  donee  is  a  trustee  of  the  (i)  where 
whole  or  an  aliquot  share  for  the  children.  donee? 

The  current  of  decisions  has  in  late  years  set  against  trubtce. 
the  doctrine  of  converting  the  devisee  or  legatee  into  a 
trustee,  and  the  older  cases  will  certainly  not  be  ex- 
tended, even  if  they  are  now  good  law  (A).  A  gift  of 
income  to  a  father  to  enable  him  to  maintain  his 
children  (i),  or  for  the  maintenance  of  a  child  ijc),  or 
to  dispose  of  land  and  manage  for  the  benefit  of  the 
children  (Q,  was  formerly  held  to  make  the  primary 
donee  a  mere  trustee. 

(2.)  Where  the  primary  donee  has  a  discretion.  (2)  where 

An  early  instance  of  this  is  found  in  HavHev  v.  prima^donea 
Gilbert  (m) ;  there  a  residue  was  given  to  Mrs.  H.,  to  tion, 
be  laid  out  and  expended  by  her  at  her  discretion,  for 
or  towards  the  education  of  her  son,  and  she  was  not  to 
be  liable  to  account.  The  C!ourt  held  that  she  was 
absolutely  entitled,  subject  to  the  application  of  so 
much  as  the  Court  might  think  fit  to  the  education 
of  the  son  (n).  The  result  of  the  earlier  cases  is  thus 
stated  by  Lord  Cran worth : — 

((/)  See  Jarm.  WUls,  4th  ed.  i.  296. 

(A)  See  Lewin,  8th  ed.  \Z7  \  Re  Adams  <C-  The  KermngUm  Vestry^ 
21  C.  D.  p.  209  ;  27  ib,  p.  409  ;  Gregory  v.  Edmondson,  39  ib,  253. 

(t)  WeihereU  v.  WUaon,  1  Ke.  80. 

{k)  Camac^a  Trusts,  12  Jar.  470 ;  PUchei-  v.  ItandaXl;  9  W.  R.  261. 

(Z)  Barnes  y,  Grani,  2  Jur.  N.  S.  1127  ;  BlaJeeney  r.  Bi(L{'cney,  6 
Sim.  52  ;  and  see  jhm^,  p.  317. 

(m)  Jae.  354. 

(»)  ffadaw  V.  ffadow,  9  Sim.  488  ;  Gilbert  r.  Bennet,  10  Sim.  371, 
Comlly  V.  Farrell,  8  Bear.  847,  are  similar  cases. 
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His  liability 
to  account. 


Primary 
donee  be- 
coming 
unable  to 
provide 
maintenance. 


(3)  Where 
primary 
donee  abso- 
liitelv  en- 
titled. 


**  Where  the  interest  of  the  children's  legacies  is 
given  to  a  parent,  to  be  applied  for  or  towards  their 
maintenance  and  education,  there  in  the  absence  of 
anything  indicating  a  contrary  intention,  the  parent 
takes  the  interest  subject  to  no  account,  provided  only 
that  he  discharges  the  duty  imposed  on  him  of  main- 
taining and  educating  the  children,"  and  '*  it  makes  no 
difference  that  as  soon  as  the  trustees  in  the  exercise  of 
their  discretion  should  cease  to  trust  the  mother,  and 
should  themselves  provide  for  the  children's  mainten- 
ance, they  would  certainly  be  mere  trustees  and  liable 
to  account "  (o). 

In  several  cases  the  Coui't  has  decided  that  the 
primary  donee  is  entitled  to  receive  the  fund  or  the 
income  of  it,  without  deciding  the  exact  nature  of  his 
interest  {p). 

If  the  primary  donee  puts  it  out  of  his  power  to  give 
a  proper  maintenance  to  the  children,  he  will  only 
be  allowed  what  is  a  fair  maintenance  for  himself  ($)• 
If  he  become  bankrupt  his  creditors  can  only  take  such 
part  as  is  not  required  for  the  maintenance  and  support 
of  the  children,  and  this  must  be  ascertained  by  a 
reference  (r),  and  if  the  whole  income  is  necessary  for 
such  maintenance,  the  creditors  can  take  nothing  {s). 

(3.)  Where  words  which  might  import  a  trust  are 
held  to  express  a  motive  merely,  and  the  primary 
donee  takes  an  absolute  interest 


(o)  Browiu  V.  Paull,  1  Sim.  N.  S.  103,  105.  Similar  cases  are 
Jodrell  V.  Jodrclly  14  Beav.  403  ;  Costabadte  v.  CosUibadie,  6  Ha.  410; 
Conolly  V.  Farrell,  8  Ben.  847  ;  HaH  v.  Tribe,  19  Boav.  149  ;  Berrif 
V.  BriatU,  2  Dr.  &  S.  1  ;  Long^nore  v,  Elmm,  2  Y.  k  C.  C.  C.  363 ; 
Hora  V.  Hora,  83  Bcav.  88  ;  Scott  v.  Key,  35  Beav.  291. 

{p)  Robinson  v.  Tickell,  8  Vcs.  142  ;  Kennedy  v.  Kennedy,  2  W.  R. 
298  ;  }rood8  v.  Woods,  1  My.  k  Cr.  401  ;  Wood  v.  Eichardson,  4  Beav. 
175  ;  Bailees  v.  JFard,  4  Ha.  445  ;  Crockett  v.  CrockeU,  2  Ph.  653. 

(gr)  Caath  v.  Cmtle,  1  De  0.  k  J.  352. 

(r)  Kcarshf  v.  Woodcock,  3  Ha.  185  ;  Carr  v.  Living^  28  Bear.  644. 

{s)  DcUUm's  SeUUnient,  1  De  G.  M.  &  G.  265 ;  JFelherell  v.  Wilson, 
i  Ee.  80  ;  ami  se3  Re  Sanderson,  3  K.  &  J.  497. 
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A  leadiog  case  on  this  construction  is  to  be  found 
in  Tlioiy  V.  Owen  (Q.    There  the  testator  directed  that 
eveiything  during  the  life  of  his  wife  should  remain  as 
it  was  for  her  use  aad  benefit,  and  after  her  death  he 
gave  the  real  estate  to  his  male  heir,  and  his  personal 
estate  to  his  children,  and  added,  ''I  give  the  above 
devise  to  my  wife  that  she  may  support  herself  and 
her  children  according  to  her  discretion  and  for  that 
purpose."    After  reviewing  most  of  the  previous  cases 
Wigram,  V.-C,  decided  that  the  widow  took  an  absolute 
life  interest.     He  said  (it)  :  "  The  cases  should  be  con- 
sidered under  two  heads,  first,  those  in  which  the  Court 
has  read  the  will  as  giving  an  absolute  interest  to  the 
legatees,  and  as  expressing  also  the  testator's  motive  for 
the  gift ;  and  secondly,  those  cases  in  which  the  Court 
has  read  the  will  as  declaring  a  trust  upon  the  fund,  or 
part  of  the  fund,  in  the  hands  of  the  legatee.     A  legacy 
to  A.,  the  better  to  enable  him  to  pay  his  debts,  expresses 
the  motive  of  the  testator's  bounty,  but  certainly  creates 
no  trust  which  the  creditors  of  A.  could  enforce  in  this 
Court ;  and  again  a  legacy  to  A.  the  better  to  enable 
him  to  maintain  or  educate  and  provide  for  his  family 
must  in  the  abstract  be  subject  to  a  like  construction  ; 
it  is  a  legacy  to  the  individual  with  the  motive  only 
pointed  out.     This  is  very  clearly  and  in  my  opinion 
very  correctly  laid  down  in  the  late  case  of  Benson  v. 
WliittaTn  (x) ;  and  the  cases  of  Andrews  v.  Parting^ 
ton  (2/),  Broivn  v.  Casamaj&i'  {z),  and  Hammond  v. 
Ntame  (a),  illustrate  the  same  principle.     At  the  same 
time  a  legacy  to  a  parent  upon  trust  to  be  by  him 
applied,  or  in  trust  for  the  maintenance  and  education 
of  his  children,  will  certainly  give  the  children  a  right 

(0  2  Ha.  607. 
(u)  p.  611. 
{x)  6  Sim.  22. 
ly)  2  0-oj.  223. 
(z)  4  Ves.  498. 
(a)  1  Sw.  85. 


<^i^t^mr^gr^--  L>  ■  an  lip.  ^^m^n^^p^P^^ 
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in  a  Court  of  Equity  to  enforce  their  natural  claims 
against  the  parent  in  respect  of  the  fund  on  which  the 
trust  is  declared."     And  again  (6)  :  "  I  cannot  doubt 
the  principle  laid  down  by  the  Vice  -  Chancellor  in 
Benson  v.  Whittavi ;  it  is  plain  to  common  sense  that 
the  law  must  be  as  it  is  there  explained.     If  you  give 
property  to  persons  to  accomplish  an  object,  increasing 
their  funds,  so  that  they  might  be  the  better  able  to  do 
it,  that  is  in  point  of  fact  a  gift  to  them,  and  there  is 
no  trust  which  others  can  enforce  "  (c).     A  gift  to  a 
testator's  widow  "  to  be  at  her  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  herself  and  family  "  (d), 
and  a  gift  by  a  testator  of  all  his  real  and  personal 
estate  ''  unto  and  to  the  absolute  use  of  his  wife,  in  full 
confidence  that  she  will  do  what  is  right  as  to  the 
disposal   thereof  between   his  children,  either  in  her 
lifetime  or  by  will  after  her  decease  "(e),  were   held 
absolute  gifts,  unfettered  by  any  trust  for  the  children. 
The  principles  regulating  the  construction  of  gifts  of 
this  kind  are  clear,  but  the  difficulty  of  applying  them 
in  particular  cases  is  often  great, 
statutorj  By  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  s.  32,  it  is  enacted 

IJOWCl'S. 

11  Geo.  IV.  k  that  it  shall  be  lawful  for  the  Court  of  Chancery  by  an 
1  \\\\\.  n ,  order  to  be  made  on  the  petition  of  the  guardian  of  any 
infant  in  whose  name  any  stock  shall  be  standing,  or  any 
sum  of  money  by  virtue  of  any  Act  for  paying  oflF  any 
stock,  and  who  shall  be  beneficially  entitled  thereto ;  or 
if  there  shall  be  no  guardian,  by  an  order  to  be  made 
in  any  cause  depending  in  the  said  Court,  to  direct  all 
or  any  part  of  the  dividends  due,  or  to  become  due  in 

(/>)  p.  614. 

(c)  Besides  the  cases  quoted  in  the  last  case,  see  Leigh  r.  Leigh^  12 
Jur.  907 ;  Biddies  v.  Biddies,  16  Sim.  1 ;  Wehh  v.  WooU,  2  Sim.  N.  S. 
267  ;  Reeves  v.  Baker,  18  Bear.  372 ;  Qreen  v.  Marsden,  I  Drew. 
646. 

{d)  Lamb  y.  Sames,  6  Ch.  597. 

{€)  Re  Adams  «fr  The  Kensington  Festry,  27  C.  D.  894  ;  and  sea 
MackcH  Y.  Mackett,  14  £q.  49. 


J     ■■!     I    '       K' 


BY  STATUTE,  289 

respect  of  such  stocks,  or  any  such  sum  of  money,  to  be 
paid  to  the  guardian  of  such  infant,  or  to  any  other 
person  according  to  the  discretion  of  such  Court,  for  the 
maintenance  and  education,  or  otherwise  for  the  benefit 
of  such  infant ;  such  guardian  or  other  person  to  whom 
such  payment  shall  be  directed  to  be  made  being  named 
in  the  order  directing  such  payment ;  and  the  receipt 
of  such  guardian  or  other  person  for  such  dividends  or 
sum  of  money,  or  any  part  thereof,  shall  be  as  effectual 
as  if  such  infant  had  attained  the  age  of  twenty-one 
years,  and  had  signed  and  given  the  same.  By  s.  38 
the  same  power  with  regard  to  stock  in  Ireland  was  given 
to  the  Court  of  Chancery  in  Ireland. 

On  the  petition  of  the  father,  maintenance  may  be  Cases  on  Act. 
ordered  to  be  paid  to  him,  as  the  natural  guardian  of 
the  infant  (/).  The  Act  requires  the  order  to  be  made 
on  the  petition  of  the  guardian ;  if  there  be  no  guardian 
one  must  be  appointed,  and  then  a  second  petition  pre- 
sented by  him  ;  the  appointment  of  guardian  and  order 
for  maintenance  cannot  be  made  on  one  petition  (g).  If 
stock  be  standing  in  the  name  of  an  infant  to  which  he 
is  absolutely  entitled,  he  cannot  be  declared  a  trustee  of 
it  under  the  Trustee  Acts,  but  an  order  may  be  made 
under  the  above  Statute  for  payment  of  the  dividends 
for  his  maintenance  (h). 

Under  s.  42  of  the  Conveyancing  and  Law  of  Pro-  Conveyan- 
perty  Act,  1881  (44  &  45  Vict.  c.  41),  which  (hyfss\X\2, 
sub-8.  8)  unlike  s.  43  (t),  applies  only  to  instruments 
coming  into  operation  after  the  commencement  of  the 
Act  (31st  Dec.,  1881),  the  trustees  of  infants'  land  have 
large  powers  of  management,  for  which  the  reader  is 
referred  to  ch.  xxi.,  ss.  10,  11^  and  ch.  xxii.,  s.  1.     By 

(/)  Sanum  v,  Bamon,  27  W.  R.  260 ;  even  where  there  is  no  cause 
pending ;  Se  Naish,  9  L.  J.  N.  S.  Ch.  262  ;  lU  Murphy,  2  Ir.  £q.  R. 
24. 

{g)  Be  Pongerard,  1  De  O.  ft  S.  426. 

(h)  Be  Weslwood,  6  N.  B.  816. 

<t)  SeejXMe,  p.  291. 

8.L.I.  U 
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Bab-&  4,  tbey  are  empowered  to  apply  at  discretion  any 
income  received  by  them  under  these  powers  which,  in 
the  exercise  of  such  discretion,  they  deem  proper, 
according  to  the  infant's  age,  for  his  or  her  mainten- 
ance, education,  or  benefit,  or  to  pay  thereout  any 
money  to  the  infant's  parent  or  guardian,  to  be  applied 
for  the  same  purposes.  Under  sub-s.  5  they  are  to  lay 
out  the  residue  of  the  income  in  investment  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law, 
authorised  to  invest  trust  money,  with  power  to  vary 
investments ;  and  to  accumulate  the  income  of  the 
investments  so  made  in  the  way  of  compound  interest, 
by  from  time  to  time  similarly  investing  such  income 
and  the  resulting  income  of  investments ;  and  they  are 
to  stand  possessed  of  the  accumulated  fund  arising  from 
income  of  the  land  and  from  investments  of  income  on 
the  trusts  following  (namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years, 

then  in  trust  for  the  infant, 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an 
infant,  then  in  trust  for  her  separate  use,  inde- 
pendently of  her  husband,  and  so  that  her  receipt 
after  she  marries,  and  though  still  an  infant,  shall 
be  a  good  dischaige  ;  but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a 
woman  without  having  been  married,  then,  where 
the  infant  was  under  a  settlement,  tenant  for  life, 
or  by  purchase  tenant  in  tail  or  tail  male  or  tail 
female,  on  the  trusts,  if  any,  declared  of  the 
accumulated  fund  by  that  settlement ;  but  where 
no  such  trusts  are  declared,  or  the  infant  has 
taken  the  land  from  which  the  accumulated 
fund  is  derived  by  descent,  and  not  by  purchase, 
or  the  infant  is  tenant  for  an  estate  in  fee 
simple,  absolute  or  determinable,  then  in  trust 
for  the  infant's  peraonal  representatives,  as  part 
of  the  infant's  personal  estate  ; 
but  the  accumulations,  or  any  part  thereof,  may  at  any 
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time  be  applied  as  if  the  same  were  income  arising  in 
the  then  cuiTent  year. 

By  s.  43  of  this  Act  it  is  enacted  that,  unless  a  con-  Oonvejancing 

Ant    Iftftl 

trary  intention  is  expressed  in  the  instrument  (k),  and  g.  43,  * 
subject  to  the  terms  and  provisions  of  the  instrument, 
under  which  the  interest  of  the  infant  arises,  where  any 
property  is  held  by  trustees  (I)  in  trust  for  an  infant, 
either  for  life  or  for  any  greater  interest,  and  whether 
absolutely  or  contingently  on  his  attaining  the  age  of 
twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  thxit  age,  the  trustees  may  at  their 
sole  discretion  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's 
maintenance,  education,  or  benefit,  the  income  of  that 
property  or  any  part  thereof,  whether  there  is  any  other 
fund  applicable  to  the  same  purpose,  or  any  person 
bound  by  law  to  provide  for  the  infant's  maintenance 
or  education  or  not;  and  the  trustees  are  to  accumulate 
all  the  residue  of  that  income  in  the  way  of  compound 
interest,  by  investiog  the  same  and  the  resulting  income 
thereof  from  time  to  time  on  securities  on  which  they 
are  by  the  settlement,  if  any,  or  by  law,  authorised  to 
invest  trust  money,  and  are  to  hold  the  accumulations 
for  the  benefit  of  the  person,  who  ultimately  becomes 
entitled  to  the  property  from  which  the  same  arise  ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think 
fit,  apply  the  accumulations  or  any  part  thereof,  as  if 
the  same  were  income  arising  in  the  then  current  year. 
The  section  applies  to  all  instruments,  whenever  exe- 
cuted, and  the  corresponding  section  in  Lord  Cran  worth's 
Act  (23  &  24?  Vict.  c.  145,  s.  26)  is  repealed  {m). 

Though  the  section  is  so  worded  as  to  remove  any  Constractioa 

of  Act. 

(Je)  A  mere  direction  to  accamnlate  the  interest  of  children's  pre- 
snmptive  shares,  and  pay  the  same  to  them  as  and  when  their  shares 
should  become  payable  (viz.,  at  21,  or  in  the  case  of  daughtprs,  on 
marriage)  is  not  a  contrary  intention;  Bs  Thatcher'^  Trusts,  26  C.  D.  426. 

{l)  Or  executors,  quasi-trustees  of  a  clear  residue,  Henderscm-Roe  v. 

HUchins,  42  C.  D.  802. 

(m)  44  &  45  Yict  c.  41,  s.  71. 
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doubt  as  to  the  correctness  of  the  actual  decision  in  Re 

Cotton  {n),  it  has  not  incidentally  altered  the  law  so  as 

to  allow  maintenance  to  be  given  out  of  the  income  of 

legacies  bequeathed  by  persons  not  in  loco  parentis,  or 

of  legacies  which  before  the  Act  would  not  have  carried 

interest ;  so  that  unless,  apart  from  the  Act,  the  infant 

would,  on  attaining  twenty-one,  be  entitled   to  the 

interest,  maintenance  cannot  be  allowed  (o),  and  there 

is  no  power  to  allow  maintenance  after  twenty-one  (p)« 

But  the  Act  applies,  where  the  legacy  is  directed  to  be 

set  apart  {q). 

III.  Main-  III.  As  the  third  general  rule,  it  may  be  laid  down 

given  u  father  *^^*  maintenance  will  not  be  given,  if  the  father  is 

living.  living. 

A  father  is  bound  to  maintain  his  children,  and  no 
allowance  will  be  made  to  him  by  the  Court  for  this 
purpose,  for  that  would  in  fact  be  to  take  the  interest 
belonging  to  the  child,  and  give  it  to  the  father  to 
enable  him  to  perform  a  duty  (r),  even  if  maintenance 
is  directed  to  be  given  by  the  will,  or  allowed  by 
statute  («). 
Rule  does  not  The  Coui't  does  not  recognise  any  obligation  on  the 
mother  mother  to  maintain  her  children,  while  the  father  is 

living ;  and,  accordingly,  maintenance  will  be  allowed, 
even  if  she  have  a  large  separate  estate  (^),  and  is  a 
widow  (u). 

(«)  1  C.  D.  282. 

(o)  Rt  George,  5  C.  D.  887  ;  Be  Judkin*$  TrtuU,  26  C.  D.  748 ;  Bill 
V.  Ghrant,  29  C.  D.  881. 

{p)  Re  Breeds*  Will,  1  C.  D.  226. 

\q)  Bttffle  y.  Medlock,  65  L.  J.  Ch.  788. 

(r)  Pawkfier  v.  Watte,  1  Atk.  408  ;  Jackeon  v.  Jackson,  1  Atk.  616  ; 
Buller  y.  Butler,  8  Atk.  60  ;  Barley  y.  Darley,  8  Atk.  899  ;  Exp,  rt 
Pugh,  17  Jur.  979  ;  WelleeUy  y.  BeavfoH,  2  Russ.  p.  28 ;  Ctdberieon 
T.  Wood,  I.  B.  7  Kq.  23. 

($)  Andrews  y.  Partington,  8  B.  C.  G.  60 ;  Lueknow  y.  Brovm,  12 
Jw.  1017. 

(0  Haley  y.  Bannister,  4  Mad.  276  ;  Eodgens  r.  Hodgms,  4  Gl.  k 
Fin.  828  ;  Greenioell  v.  Oreenwell,  6  Ves.  196 ;  Lanoy  y.  Athol,  2  Ak. 
446 ;  Billingsley  v.  Orickett,  1  B.  C.  G.  268. 

(tf)  Douglas  y.  Andrews,  12  Beay.  810 ;  Dan.  Ch.  Fr.  1126. 
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There  are  several  exceptions  to  the  third  rule^  which  Exceptions  to 
vre  shall  proceed  to  consider. 

The  ^rs^  is  that  where  the  fund  is  given  by  marriage  0)-  Where 

settlement,  so  that  it  is  a  matter  of  contract,  then  the  contracted 

trusts  contained  in  the  contract  must  be  carried  into  *®  ^*^™**'*' 

tenanoe 

execution,  and  if  there  is  a  trust  for  maintCDance,  the  allowed, 
father  is  entitled  to  have  the  interest  so  applied  during 
his  life  (x).  The  Lord  Chancellor,  however,  in  the  case 
cited,  directed  an  inquiry  what  would  be  a  proper  main- 
tenance in  regard  to  the  "great  additional  fortune" 
derived  by  the  husband  from  his  wife.  It  does  not  appear 
from  the  report  what  the  '*  additional  fortune  "  was,  and 
this  inquiry  may  seem  inconsistent  with  the  foregoing 
part  of  the  decision,  that  the  father  was  entitled  to  have 
maintenance  allowed  as  a  matter  of  contract  (y).  It 
will,  however,  be  observed  that  the  terms  of  the  trust 
were  that  "  the  trustees  were  authorised  and  required 
to  pay  for  maintenance  such  yearly  sum  and  sums  of 
money  as  they  the  said  trustees  should  think  proper." 
The  bill  was  filed  by  the  surviving  tmstee  asking  for 
the  appointment  of  a  new  trustee,  and  that  a  proper 
allowance  for  maintenance  might  be  made.  The  trustee 
by  refusing  to  exercise  his  discretion  as  to  a  "  proper 
maintenance  "  threw  it  upon  the  Court,  and  the  Court 
having  decided  that  the  father  was  entitled  by  the 
words  of  the  trust  to  have  a  *'  proper  maintenance  " 
allowed,  was  yet  bound  to  inquire  what  a  "proper 
maintenance  "  was  (z). 

In  Thompson  v.  Oriffin  (a)  Lord  Cottenham  recog- 
nised the  rule  laid  down  in  the  cases  above  cited,  but 
said  the  distinction  had  been  carried  quite  far  enough. 


{x)  Mundy  v.  JBarl  Howe,  4  B.  C.  C.  224. 

{y)  See  the  remarks  of  Kindersley,  V.-C,  in  Banaome  y.  Burgts8^  8 
Eq.  p.  779. 

{%)  Mwndy  r.  Earl  Hotoe  was  followed  in  Jfeacher  y.  Votmg,  2  M. 
A  K.  490 ;  Sioekm  y.  Stoekm,  4  Sim.  152 ;  4  My.  fc  Cr.  96 ;  Birch  t. 
JSumner,  8  Jur.  N.  S.  712. 

(a)  Cr.  k  P.  817. 
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In  that  case  there  was  merely  a  power  to  give  mainten- 
ance to  younger  children,  and  as  there  was  only  one 
child,  the  power  in  fact  never  came  into  operation,  and 
the  father  being  of  ability,  maintenance  was  refused. 
So  in  White  v.  Grane  (6),  where  there  was  a  power  for 
the  trustees  to  give  maintenance,  and  the  trustees 
declined  to  allow  any,  a  reference  was  made  to  inquire 
the  father's  income  from  other  sources.  In  Kekevnch 
V.  Lomgston  (c)  the  Court  refused  to  allow  maintenance 
during  the  father's  life,  because  on  the  construction  of 
the  settlement  it  appeared  that  maintenance  was  not 
This  excep-  intended  to  be  allowed  till  after  his  death.  In  Ran- 
tion  remar  ed  ^^^^  ^   Burgess  (d),  Kindersley,  V.-C,  said   that  he 

followed  the  rule  with  reluctance  (e),  but  that  he  could 
not  recognise  the  reasonableness  of  the  distinction 
between  a  bounty  given  by  will,  and  the  same  trusts 
occurring  in  a  marriage  settlement  of  the  parents ;  that 
the  children  of  the  marriage  were  as  much  within  the 
marriage  consideration  as  the  husband,  and  the  settle- 
ment was  a  contract  made  quite  as  much  for  their 
benefit  as  for  his,  and  inasmuch  as  the  question  whether 
the  child  should  be  maintained  by  the  father  or  out  of 
,  the  income  of  the  trust  fund  raised  a  conflict  of  interest 
between  the  father  and  the  child,  he  could  not  see 
why  language,  which  in  a  will  would  be  construed  in 
favour  of  the  child,  should,  when  contained  in  a  settle- 
ment, receive  a  different  construction  in  favour  of  the 
father,  on  the  ground  that  it  was  a  matter  of  contract. 
The  rule  was  also  disapproved  of  by  Malins,  V.-C,  and 
he  refused  to  apply  it  to  the  case  of  a  voluntary  post- 
nuptial settlement  (/).  In  the  most  recent  case  (g), 
the  distinction   between  a  trust  and  a  discretionary 


(b)  18  Bear.  571. 

(c)  11  Sim.  291. 

{d)  8  £q.  778 ;  disapproTed  in  JFiUon  ▼.  Turwr,  22  a  D.  621. 

(<)  p.  777. 

(/)  Be  Kerriaon'a  Trusts,  12  £q.  422. 

{g)  WUstm  V.  Twnur,  22  C.  D.  621.  9vv  v  A^W  ^.^ 
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power  is  pointed  out,  and  the  rule  is  limited  to  the 
cases  "  where  there  is  a  trust  to  apply  the  whole  or  part 
as  the  trustees  may  think  fit  of  the  income,  for  the 
maintenance  of  the  children,''  and  where,  consequently, 
they  can  be  compelled,  even  by  the  father,  to  apply  an 
adequate  portion  of  the  income  (h).  In  that  case  a 
proviso  in  a  marriage  settlement  "that  the  trustees 
should  apply  the  whole  or  such  part  as  they  should 
think  fit  of  the  annual  income  "  of  any  child's  expectant 
share  "  for  or  towards  the  maintenance  or  education  of 
such  child,  either  directly  or  to  his  or  her  guardians, 
without  seeing  to  the  application  thereof,  or  requiring 
any  account  for  the  same,"  was  held  to  be  a  power  and 
not  a  trust,  and  as  the  trustees  had  paid  the  whole 
income  to  the  father,  without  exemsing  any  discretion 
at  all,  his  estate  was  held  liable  to  repay  the  whole  of 
the  amount. 

The  second  exception  is  in  cases  of  bounty  to  the  ^)-  ^**®8  of 
parent ;  i,e,,  where  a  fund  is  given  expressly  for  the  the  father. 
maintenance  of  children,  the  father  is  entitled  to  have 
the  maintenance  allowed,  though  he  may  be  of  ability 
to  support  them  (i\  or  if  the  trustees  have  a  discre- 
tionary power,  the  Court  will  not  usually  interfere  with 
the  exercise  of  it  (k).  Where  a  wife  gave  property  by 
will  to  her  husband,  in  trust  to  apply  the  same,  or  so 
much  as  he  should  from  time  to  time  think  proper,  for  or 
towards  the  maintenance  and  education  or  otherwise  for 
the  benefit  of  their  son,  and  the  father  maintained  the 
child  in  a  proper  manner,  and  died,  his  estate  was 
allowed  so  much  of  the  income  as  he  had  from  time  to 
time  thought  proper  to  apply,  though  he  was  of  ability 
to  maintain  him  (I). 

{h)  Per  Jesael,  M.  R.,  p.  626^ ^/^-'•^^ 4^  '^^J  ^ 

(i)  Berkeley  y.  Stoinburju,  6  Sim.  ol8 ;  Hawkins  y.  Watts^  7  Sim. 
199 ;  Stephens  y.  Lavrry,  2  T.  &  C.  C.  C.  87  ;  Leaeh  y.  Leaeh^  18  Sim. 
804 ;  Bnnone  y.  PauUy  1  Sim.  N.  S.  92 ;  BaUfnum  y.  Foster,  1  Coll. 
118. 

{%)  See  post,  p.  805. 

(0  Maleolmson  y.  McUcohnson,  17  L,  R.  Ir.  69. 
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(3).  Father        The  third  exception  is  where  the  father  is  not  of 
not  o  a  1  ity.  gyflg^i^j^ij  ability  to  maintain  his  children. 

1  The  general  rule  is  laid  down  in  Buchworth  v.  Buck- 
vxyrth  (?m),  "  where  the  question  turns  upon  the  ability 
of  the  father  to  maintain  the  child,  the  rule  is  not  laid 
down  upon  the  father's  absolute  insolvency  only,  but 
maintenance  is  given  when  the  father  is  not  in  such 
circumstances  as  to  be  able  to  give  the  child  such  an 
education  as  is  suitable  to  the  fortune  which  he 
expects." 
What  is  spffi-  In  general  a  reference  is  made  to  inquire  the  proper 
cient  a  i  ity.  ^^UQ^ance  for  maintenance,  having  regard  to  the  father's 
ability  to  maintain  his  children  suitably  to  their  for- 
tune (n).  The  phrase  "  sufficient  ability  "  is  an  elastic 
one,  as  the  following  cases  show.  In  Cavendish  v. 
Mercer  (o)  the  father  had  an  income  of  1800i.,  but 
maintenance  was  allowed ;  in  Haley  v.  Bannister  (p) 
he  had  180J^.,  and  the  mother  a  large  separate  income, 
but  maintenance  was  given.  In  Exp,  Williams  (q)  the 
father  was  a  magistrate  with  an  income  of  900J^.  a  year, 
and  the  infant  was  entitled  to  various  sums,  amounting 
in  all  to  23,O0OJ^.  consols,  the  larger  part  of  which,  how- 
ever, was  reversionaiy ;  213!.,  the  income  of  the  stock 
in  which  the  infant  had  an  interest  vested  in  possession, 
was  allowed  for  maintenance.  Perhaps  the  strongest 
instance  is  the  case  of  Jervois  v.  Silk  (s).  There  the 
father  had  ajQ  income  of  6000!.  a  year,  and  yet  under 
the  circumstances  12002.  was  allowed  for  maintenance. 
Where  hard-  Maintenance  may  also  be  given  if  from  the  circum- 
chiidrennot'  stances  of  the  family  it  would  be  a  hardship  on  the 
to  give  main-  other  children  not  to  do  so.  Thus  in  Hoste  v.  Pratt  {s) 
there  was  a  gift  to  all  the  children  as  they  severally 

(m)  1  Coz,  80. 

(n)  Andrews  y.  Partifigton,  S  B.  C.  C.  60. 

(o)  5  Yes.  195,  n. 

(p)  4  Mad.  275. 

iq)  2  CJoU.  740. 

(r)  G.  Cooper,  52. 

($)  3  Yes.  780. 
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attained  sixteen.  The  children  born  after  the  eldest 
attained  sixteen  were  held  to  be  excluded.  The  father 
had  an  income  of  nearly  lOOOi.  The  Lord  Chancellor 
said  by  refusing  maintenance  he  should  only  be  ac- 
cumulating for  the  children,  who  took  the  whole  of  the 
property,  and  diminishing  the  funds  the  father  had  for 
maintaining  the  children  the  Court  was  obliged  to  leave 
unprovided  for,  and  the  reference  was  to  consider  what 
would  be  a  proper  maintenance,  having  regard  to  the 
number  of  children.  So  it  appears  from  a  remark  of 
the  Solicitor-General  in  that  case,  that  Lord  Thurlow 
gave  maintenance  in  Andrews  v.  Parti7igton(t),  the 
father  being  present  in  Court,  and  saying  he  would  not, 
unless  compelled,  allow  maintenance  to  a  child  who  had 
5000?.,  to  the  prejudice  of  his  other  children.  And  in 
Eocp,  Penleaze  (u)  where  the  infant  had  a  fortune  of 
730!.  per  annum,  and  860?.  more  if  he  survived  his 
mother,  the  father  refused  to  make  him  any  allowance, 
as  he  had  a  younger  son  unprovided  for,  and  the  Court 
allowed  maintenance  on  this  ground. 

Where  the  property  was  small,  and  the  petition  stated  When  refe- 
that  the  father  was  insolvent,  the  reference  as  to  his  ^^^^  ^th 
ability  was  often  dispensed  with,  and  the  whole  income 
given  for  maintenance  (x).    So  also  past  maintenance 
has   often    been    given  (y),   though    the    father  was 
living  (z). 

The  fourth  exception  is  that  where  the  Court  has  (4).  Where 
taken  from  a  father  the  custody  and  control  of  his^^®^^,*® 
children,  or  where  the  father  by  his  own  act  has  sur-  prived  of 
rendered  such  custody  and  control,  the  Court  will  allow    ^^^    ^  ' 


(0  8  B.  C.  C.  60. 

(u)  1  B.  C.  C.  886,  n.,  ed.  Belt. 

(x)  Exp.  Mount/oH,  16  Yes.  445 ;  fFcOker  y.  Shore,  ibid,,  122 ; 
Pa/yne  y.  Low,  1  R.  &  M.  223 ;  Exp,  Swift,  ibid,,  675 ;  Ex^p,  Orem, 
1  J.  &  W.  258.     As  to  the  present  practice,  see  ante,  p.  248. 

(y)  Mdberly  y.  TurUm,  14  Yes.  499 ;  Sisson  r.  Shaw,  9  Yes.  285 ; 
Collis  y.  Blackburn,  9  Yes.  470. 

(s)  And  Bee  post,  p.  812. 
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maintenance,  irrespective  of  the  father's  ability.  The 
principle  is  clearly  laid  down  by  Lord  Eldon  in  the 
important  case  of  Wellesley  v.  DvJce  of  Beaufort  (a). 
After  deciding  that  Mr.  Wellesley  was  not  entitled  to 
the  custody  of  his  children,  on  account  of  immoral  con- 
duct, Lord  Eldon  continued  (6) :  "  If  Mr.  Wellesley's 
circumstances  be  such  as  have  been  represented  upon 
affidavits  handed  up  to  me  (which  I  am  bound  to  believe), 
there  is  an  end  of  all  objection  upon  the  ground  of 
his  pecuniary  situation,  or  as  to  his  being  of  ability  to 
maintain  the  children  according  to  their  expectations. 
But  I  am  not  aware  of  any  case  in  which  the  Court, 
where  it  has  taken  away  from  the  father  the  care  and 
custody  of  his  children,  has  caUed  in  aid  of  their  own 
means  the  property  of  the  father ; "  and  in  the  decree 
the  Master  was  ordered  to  inquire  and  state  the  nature 
and  amount  of  the  infants'  fortunes,  and  the  plan  upon 
which  the  persons  who  were  to  have  the  care  and 
custody  of  the  children  were  to  conduct  their  education, 
and  what  sums  were  proposed  to  be  or  could  be  allowed 
and  applied  for  their  maintenance  and  education  out  of 
their  fortunes.  This  decree  was  affirmed  on  appeal  to 
the  House  of  Lords  (c).  Similarly  maintenance  was 
allowed  out  of  the  infants'  property  where  the  father 
had  ill-treated  them,  and  was  in  fact  in  prison  for 
cruelty  to  them  (d). 
or  has  but.  Secondly,  where  the  father  has  himself  surrendered 

the  control  and  custody  of  his  children,  the  very  ground 
why  he  is  prevented  from  resuming  it  is  that  he  cannot 
bring  up  his  children  in  a  way  befitting  their  expecta- 
tions, and  maintenance  is  given  out  of  their  own 
fortunes  (e). 

(a)  2  Russ.  1. 

{b)  p.  29. 

(c)  2  BU.  N.  S.  124. 

id)  W%itfiM  v.  HaUs,  12  Yes.  492. 

(«)  Lycns  v.  Blenkm,  Jac  245. 


rendered  it. 


CHAPTER   XV. 

RIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THE 

PERSON  (continued). 

Section  3. — MainteTiance  (continued), 
1.  As  to  the  Amount  allowed. 

The  amount  allowed  must  not  as   a  general  rule  Mamtenanoe 
exceed  the  interest  made  by  the  fund  (a) :  if  the  trustees  ceed  interest 
have  given  more,  except  under  special  circumstances,  ^'  ^^^^ 
they  will  not  be  allowed  the  extra  amount  out  of  the 
principal  (6) ;  but  where  there  is  a  reasonable  expecta- 
tion that  the  fund  would  produce  a  certain  income,  and 
the  fund  then  turns  out  to  be  less  than  was  expected, 
the  trustees  would  probably  be  allowed  their  proper 
expenditure  (c). 

Where  the  income  is  fluctuating,  so  as  to  be  very  Income  flue- 
large  in  one  year  and  very  small  in  another,  the  exe-  ^  ^^^' 
cutor  or  trustee  may  expend  in  one  year  income  derived 
from  another,  provided  that  at  the  cesser  of  maintenance 
he  has  not  spent  more  than  the  total  income  (d). 

Whether,  apart  from  their  statutory  powers  {ante,  Whether  ac 
pp.  290,  291),  trustees  might  resort  to  accumulations  ot^^^'^ 
past  years'  income  depended  to  a  great  extent  on  the  in- 
strument of  donation.     In  Edwards  v.  Orove  (e)  a  sum 
of  5000{.  was  given  to  trustees,  to  apply  so  much  of  the 
income  as  they  in  their  uncontrolled  discretion  should 

(a)  Escp.   Whitfield^  2  Atk.  315 ;  Barlow  ▼.  Grant,  1  Vem.  255 ; 
AnsHs  y.  Qandy,  1  B.  P.  G.  313. 

(b)  Dames  v.  A%uUn,  1  Ves.  jun.  247 ;  PendaU  v.  Nash,  5  Yes.  197,  o. ; 
Fairman  y.  Qrsen,  10  Yes.  45  ;  Raintford  v.  Freeman,  1  Goz,  417. 

(c)  KUbee  y.  Siuyd,  2  Moll  235. 

(d)  Carmiehaa  y.  fFHson,  8  MoU.  79. 

(e)  2  De  O.  F.  k  J.  210. 
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think  proper  in  the  maintenance  of  A.,  till  he  reached 
thirty -two,  and  subject  thereto  to  accumulate  the 
income ;  on  A.  reaching  thirty-two  they  were  to  hold  the 
fund  and  the  accumulations  in  trust  for  A  for  life,  with 
remainder  to  his  children.  The  Court  of  Appeal  (diss. 
Turner,  L.  J.),  held  that  the  terms  of  the  power  justified 
the  trustees  in  resorting  to  the  accumulations,  treating 
Ea^,  McKey{f)  as  overruled.  The  instrument  of  do- 
nation may  of  course  place  accumulations  on  the  same 
footing  as  capital,  and  then  if  the  Court  would  not 
break  in  on  the  capital,  it  would  not  do  so  on  accumu- 
lations, and  this  in  fact  seems  to  be  all  that  is  decided 
in  ExTp.  McKey  {g). 

Amount  pro-       The  amount  allowed  will  be  proportioned  to  the  age, 

roi^'.°&c!  o^f    fortune,  and  expectations  of  the  infant. 

intani.  "The  general  rule  of  the  Court  is  to  allow  a  gross 

annual  sum  proportioned  to  the  age  and  quality  of  the 
infant  and  quantum  of  the  estate,  not  laying  down  any 
strict  rule"  (A).  The  amount  to  be  allowed  will  of 
course  vary  indefinitely.  "  It  is  very  loose  to  consider 
any  particular  income  as  enabling  a  father  to  maintain 
his  children.  To  a  nobleman  60002.  a  year  certainly 
would  not  be  thought  enough  to  exclude  him  from 
requiring  some  maintenance  out  of  his  children's  for- 
tunes. To  a  private  gentleman  it  may  be  otherwise. 
On  the  outside  it  would  here  seem  enough ;  at  the 
same  time  the  expenses  of  his  establishment  and  his 
children's  expectations  are  circumstances  to  be  looked 
to.  It  would  be  a  harsh  thing  for  the  Court  to  oblige  the 
petitioner  to  put  down  his  establishment  in  any  part  to 
educate  his  children,  when  they  have  large  incomes  of 
their  own  **  (i).     In  that  case  the  father  had  6000i.  a 

(/)  1  Ba.  &  B.  406. 

{g)  See  the  cases  on  unapplied  maintenance,  post,  p.  817. 

{h)  Per  Lord  Hardwicke,  Moor  v.  Lacy,  Macph,  Inf.  App.  III. ;  and 
see  the  form  of  reference,  Rawlins  y.  Ooldfrap,  6  Yes.  440 ;  Mdbmrly 
V.  Turton,  14  Yes.  602. 

(i)  Per  Sir  W.  Grant,  Jervain  ▼.  Silk,  O.  Coop.  62. 
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year,  and  the  six  infants,  bis  children,  had  an  income  of 
85002. ;  14002.  was  allowed  the  father  for  mainten- 
ance (X;).  The  following  examples  may  also  be  cited. 
In  Exp,  Penl€CLze{l)  the  infant  had  an  income  of  7302., 
and  8002.  more  if  he  survived  his  mother :  he  was  a 
student  at  Oxford  and  Lincoln's  Inn ;  4002.  a  year  was 
allowed.  In  E(cp.  Petre  (m)  the  infant  was  a  peer  of 
eight  years  old,  tenant  in  tail  of  estates  producing 
72502.  a  year,  subject  however  to  a  jointure  of  15002. 
and  two  portions  of  10,0002.  each :  16002.  was  allowed. 
In  Kay  v.  Johnston  (n)  13002.  was  allowed  out  of  an 
income  of  10,0002.  In  Qrigga  v.  Oibson  (o)  40002.  was 
allowed  to  a  nobleman's  family  for  keeping  up  a  mansion- 
house,  in  addition  to  4002.  directed  by  the  will  to  be 
expended  for  maintenance  (p). 

Where  the  fund  is  small^  the  whole  income  may  be 
allowed  without  a  reference  (q). 

As  one  of  the  data  to  be  considered  in  making  the  Increase  as 
allowance  of  maintenance  is  the  age  of  the  infant,  the  oi^.*"^^^* 
sum  will  be  increased  as  his  altered  needs  require.  Thus, 
in  Moor  v.  Lacy  (r),  when  the  infant  was  one  year  old 
302.  was  allowed,  increasing  gradually  to  1252.,  the  whole 
of  the  income.  So  in  Nunn  v.  Harvey  («),  out  of  an 
income  of  9162.,  2002.  was  allowed  while  the  infant  was 
at  school ;  on  his  attaining  sixteen  the  guardian  wished 
him  to  go  to  a  tutor  for  two  years,  and  after  that  to 
Cambridge,  and  asked  that  an  increased  sum  of  3002.  a 


(k)  See  the  very  similar  case  of  Est^.  fFUliama,  2  ColL  740. 

(Q  1  B.  C.  G.  386,  D.,  ed.  Belt 

(m)  7  Ves.  408. 

(n)  21  Beav.  586. 

(o)  14  W.  R.  688. 

(|>)  For  amounts  allowed  in  other  cases,  see  Foley  v.  Parry,  6  Sim. 
188 ;  2  M.  fc  K.  138  ;  i20  Christie,  9  Sim.  643  ;  SnoU  r.  CoUee,  2  Ph. 
192 ;  Bridge  v.  Broum,  2  Y.  &  C.  C.jC.  181 ;  Stephen  v.  James,  1  M. 
&  K.  627  ;  Marquis  Camden  v.  Murray,  16  C.  D.  p.  166 ;  JRe  Clark, 
21  G.  D.  p.  880  ;  Collins  y.  Collins,  82  G.  D.  229. 

{q)  Payne  y.  Low,  1  B.  &  M.  228  ;  JEsep.  Swift,  ibid,,  675. 

(r)  Macph.  Infants,  App.  IIL 

(«)  2  De  O.  &  S.  801. 
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year  might  be  allowed  for  two  years,  and  after  that  4fOOZ. ; 

and  this  was  done  by  one  order  (t).  A  mere  allegation  of 

increased  expenditure  is  not  sufficient;  it  must  be  shown 

that  the  infant  requires  an  increased  allowance  (u). 

Allowance  The  allowance  for  maintenance  is  considered  to  cover 

ord^py         ordinary  expenses,  such  as  occasional  doctor's  fees,  books, 

expenses.       pocket-money,  &c.  (x).     Special  expenditure  may  be 

allowed  the  guardian  in  addition,  if  it  is  proper  (y) ;  and 

sometimes  a  larger  allowance  of  maintenance  is  given 

for  special  purposes,  e,g,,  to  support  charities  of  the 

parish  where  the  estate  is  situated  (0). 

Liberal  allow-     1*^6  i^ost  common  reason  for  allowing  a  larger  amount 

ance  under     f qj.  maintenance  than  is  actually  required  by  the  infant 

special  cir-       .  ... 

cnmstances.  is  where  the  parents  are  in  distressed  circumstances,  on 
Parents  poor,  ^y^^  ground  that  it  is  for  the  infant's  benefit  that  his 
home  should  be  made  a  comfortable  one  as  far  as  may 
be.  This  is  more  common  in  the  case  of  a  mother 
than  a  father ;  but  it  is  a  well-established  practice  in 
!  both  cases.  Thus,  in  Heyshavi  v.  Heysham  (a)  2502. 
was  allowed  for  maintenance,  130!.  for  the  infant's 
support,  and  the  remainder  for  the  mother,  who  was 
in  insolvent  circumstances.  In  HUl  v.  Chapman  (b)  a 
motion  was  made  to  allow  past  maintenance  to  a  father ; 
this  was  refused,  but  the  Court  said  his  circumstances 
might  be  taken  into  account  in  giving  future  mainte- 
nance ;  if  it  is  for  the  infant's  benefit  the  larger  allow- 
ance will  be  made,  though  the  parents  have  been  guilty 
of  extreme  misconduct  (c).  But  the  Court  cannot,  it 
seems,  give  a  direct  benefit  to  the  father,  irrespective  of 


(0  See  also  Bainsford  v.  Freeman,  1  Coz,  417. 

(tt)  Oarton  v.  Vause,  4  Jur.  4. 

{x)  Moor  y.  Lacy,  Macph.  InfB.  App.  III. 

(y)  See  Moor  v.  Lacy,  and  ante,  pp.  93,  261. 

(z)  Langton  v.  Bratkenbury,  2  ColL  446 ;  and  see  R$  Beddington,  1 
MolL  256  ;  Jackson  ▼.  Jackaon,  2  Hog.  238. 

(a)  1  Cox,  179. 

(6)  2  B.  C.  C.  281. 

(c)  Allen  V.  CoOa,  1  Beav.  208  ;  Roach  ▼.  Qarvan,  1  Vea  sen. 
160. 
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the  infant.  Thus,  in  Be  Stdblea  (d),  the  father  was  a 
clergyman  in  the  country,  whose  income  was  only  20Z. 
The  scheme  for  the  infant*s  education  was  that  he  should 
reside  in  London  with  an  uncle,  and  follow  the  profes- 
sion of  the  law,  and  90{.  was  to  be  allowed  for  this 
purpose ;  and  the  petition  asked  that  20Z.  a  year  might 
be  paid  to  the  father.  This  the  Court  refused,  saying 
it  could  not  give  him  a  direct  benefit. 

A  similar  course  is  pursued  when  there  are  younger  Brothers  and 
brothers  and  sisters  unprovided  for.  "  In  many  gi-eat  [^  ^^ 
families  the  eldest  infant  is  in  possession  of  a  large  pro- 
perty ;  the  younger  infants  have  some  little  property,  . 
and  in  such  a  case  the  Court  does  not  measure  the  duty 
of  maintaining  the  eldest  child  by  looking  at  him  only, 
but  it  considers  that  it  is  for  his  interest  that  his  bro- 
thers and  sisters  should  be  brought  up  in  respectable 
stations ;  and  it  says  we  will  go  the  length  of  giving 
them  maintenance,  or  a  part  of  maintenance,  out  of  his 
provision,  as  a  part  of  the  maintenance  made  for  him, 
though  to  be  applied  to  them,  and  upon  this  ground, 
that  it  is  for  his  benefit,  not  that  this  portion  of  his 
fortune  should  be  saved,  but  that  it  should  be  applied 
in  bringing  up  his  brothers  and  sisters  to  such  situations 
as  reflect  credit  upon  him  (e)"  Again,  in  Tweddell  v. 
TweddeU  (/),  the  same  eminent  judge  said :  "It  might 
be  conducive,  for  instance,  to  the  best  interests  of  the 
parties,  that  the  father  should  be  enabled  to  educate  all 
his  children  in  a  liberal  way,  a  principle  upon  which 
the  Court  acts  in  the  case  of  an  infant  eldest  son,  by 
giving  for  his  maintenance  a  much  greater  sum  than  he 
can  possibly  require,  in  order  that  his  brothers  and 
sisters  may  be  so  brought  up  and  educated,  and  placed 
in  such  situations  as  to  do  him  credit  in  the  world.''  So 
in  Marshall  v.  Hollovxiy  (g\  the  Master,  in  making  an 

{d)  21  L.  J.  Ch.  620. 

(e)  Per  Lord  Eldon,  WeUesUy  ▼.  Beaufort^  2  Rnsa  p.  28. 

C/)  Turn.  &  R.  18. 

{g)  2  Sw.  p.  452. 
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allowance  for  maintenance^  was  to  have  regard  to  the 
situation  and  circumstances  of  the  other  defendants^  the 
younger  brothers  and  sisters  of  the  infant.  The  rule 
also  was  referred  to  as  established  in  the  cases  men- 
tioned below  (A).  However,  in  Burnet  v.  Burnet  (i), 
where  a  motion  was  made  to  increase  the  allowance  to 
the  eldest  son,  and  that  there  might  be  special  direction 
to  the  Master,  in  making  the  allowance,  to  consider  that 
a  posthumous  child  was  bom  since  the  former  Report, 
by  which  the  allowance  was  given,  and  that  such  child 
was  unprovided  for;  the  Lord  Chancellor  refused  to 
insert  any  special  direction,  but  referred  it  generally  to 
the  Master  to  consider  of  a  proper  advance  {k).  In 
Bradsha/w  v.  BracUfhaw  (I),  this  principle  was  extended 
to  an  illegitimate  brother,  born  of  the  same  parents, 
who  had  lived  with  the  father.  It  will  be  observed 
that  the  case  of  a  younger  brother  with  a  fortune  having 
an  elder  brother  unprovided  for  has  never  come  under 
consideration,  but  from  the  case  last  cited  and  Eocp. 
WilUama  (m),  where  the  infant  was  a  daughter,  it  may 
be  presumed  that  the  same  principle  would  apply. 

Large  allowances  have  been  made  in  other  cases,  e.g,, 
to  induce  relatives  or  other  persons  to  undertake  the 
charge  of  the  infant,  where  it  is  clearly  for  his  or  her 
benefit  that  this  should  be  done  (n). 

Where  the  amount  of  maintenance  is  specified,  that  is 
ma?^nMice  ^^  general  the  limit  (a),  and  this  amount  will  be  given, 

is  specified. 

W  Harvey  v.  Harvey,  2  P.  W.  21  ;  Lanoy  v.  Athol,  2  Atk.  447 ; 
P$tTe  V.  Petre,  8  Atk.  611  ;  ite  Weld,  20  C.  D.  p.  457. 

(<)  1  B.  C.  C.  179. 

{k)  See  also  HosU  y.  PtaU,  8  Yes.  730  ;  Exp.  Penhsaze,  1  B.  G.  0. 
886,  n.,  ed.  Belt.  ;  Exp,  Williama,  2  Coll.  740,  where  the  fact  that 
there  were  other  children  anprovided  for  was  one  reason  why  the  Court 
granted  a  liberal  sum  for  maintenance. 

(I)  IJ.  &  W.  647. 

(m)  2  CoU.  740. 

(n)  See  |90r  Jessel,  M.  R.,  Brown  ▼.  SmUh,  10  C.  D.  p.  881. 

(o)  Hearle  y.  Oreenbaek,  8  Atk.  717  ;  Long  y.  Long,  8  Yes.  286,  n.  ; 
Wyneh  y.  Wynch,  1  Cox,  488 ;  Twmer  y.  Turner,  4  Sim.  480 ;  Mil- 
efull  y.  Bower,  8  Yes.  288  ;  ChsanM  y.  KeMudy,  W.  K.,  1869,  51. 


Other 
instances. 


Where  the 
amount  of 
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though  a  child  may  in  consequence  have  double  main« 
tenance  (p).  The  rule  does  not  apply  to  cases  where 
the  Court  would  have  granted  maintenance,  if  none  had 
been  given.  Accordingly  a  larger  amount  than  that 
specified  has  been  given  where  the  child  has  a  present 
vested  interest  in  the  fund  (q),  or  is  entitled  to  the 
income,  though  the  right  is  defeasible  by  condition  sub- 
sequent (r),  or  where  there  is  a  gift  to  a  class  some  of 
whom  must  necessarily  take  («),  or  if  not,  where  the 
consent  of  the  donees  over  can  be  obtained  (t). 

It  is  usually  considered  that  where  maintenance  is  Wheie  main 
given  at  the  discretion  of  third  parties,  if  this  is  honestly  ^i^n^  the 
exercised,  the  Court  will  not  interfere  (u),  but  a  dis-  discretion  of 
tinction  has  been  suggested  between  an  "  absolute,"  or 
"  unconditional,"  or  "  irresponsible  "  discretion,  and  one 
that  is  not  so  described  in  the  instrument  creating  the 
trust  (x) ;  andy  in  soitie  cases,  the  exercise  of  a  mere 
discretion,  though  honest,  has  been  interfered  with  (y). 
But  the  better  opinion  is  that  the  Court  has  no  such 
power  (z)t  and  will  only  control  a  dishonest  exercise  of 

ip)  Cliv€  V.  Walsh,  1  B.  C.  C.  146  ;  PouleU  v.  Paulett,  6  Mad.  167. 

iq)  Stretch  v.  JFcUkins,  1  Mad.  258;  Origg$  v.  Qibson,  14  W.  R. 
!)38. 

(r)  B<mme  r.  Tynte,  cited  1  P.  W.  786  ;  JosaelynY.  Josselyn,  9  Sim. 
63.  This  does  not  appear  from  the  report  of  the  latter  case,  but  from 
Macph.  Inf.  229,  n.,  where  the  statement  is  taken  horn  the  Reg.  Lib. ; 
and  it  appears  that  the  increase  of  maintenance  was  taken  entirely 
from  real  estate,  in  which  the  infant  had  a  vested  interest  defeasible  if 
he  died  nnder  twenty-one. 

(«)  Ajfnswiyrth  v.  Pratehett,  13  Yes.  821. 

(0  Bvana  v,  Massey,  1  Y.  fc  J.  196. 

(tt)  French  t.  DaridwTi,  8  Mad.  896  ;  Livesey  v.  Harding,  Tam.  460  ; 
Collins  V.  Viningy  C.  P.  Cooper,  N.  C.  C.  472 ;  Livesey  v,  Livesey,  3 
Boss.  287 ;  Brophy  v.  Bellamy,  8  Ch.  798 ;  Qisbome  v.  OieXfome,  2 
App.  Cas.  800. 

(sb)  See  and  compare  OU^fome  v.  Gisbome,  Tabor  v.  Brooks,  10  C.  D. 
278,  and  Tempest  t.  Lord  Camoys,  21  C.  D.  571,  with  Davey  v.  Ward, 
7  C.  D.  764,  Be  JRoper*s  Trusts,  11  C.  D.  272,  and  Be  Weaver,  21  C. 
D.  615. 

iy)  Am  in  the  three  cases  last  cited. 

(2)  See  Be  Lofthause,  29  C.  D.  921 ;  Jones  t.  Blake,  ib.  918  ;  Coles 
T.  Courtier,  84  C.  D.  186. 
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the  discretion  (a).  But  the  trustees  must  not  pay 
income  for  maintenance  under  a  discretionary  trust  or 
power,  without  actually  exercising  their  discretion  at 
all  (6).  A  reference  will  he  directed  where  the  trustees 
are  dead  or  decline  to  exercise  their  discretion  (c),  or, 
'where  from  ignorance  or  inadvertence  it  has  not  in  fact 
been  exercised  (d). 


2.  Where  Maintenance  will  be  allowed  out' of  the 

Principal. 

Fii-st,  as  to  real  estate. 
When  charged  Where  maintenance  cannot  be  provided  out  of  the 
h^ritence"  rents,  if  creditors  are  not  prejudiced  (e),  past  main- 
tenance has  been  charged  on  th&  inheritance,  where  the 
infant  was  absolutely  entitled  in  fee  simple  in  posses- 
sion (/),  or  the  person  entitled  in  default  of  the  infant 
taking  consented  (g),  or  the  contingency  of  the  infant 
failing  to  become  entitled  absolutely  could  be  insured 
against  (h),  or  a  direction  to  allow  maintenance  was 
expressed  or  implied  in  the  will  {i).    But  there  is  no 

(a)  Pahtier  v.  JFakeJUld,  3  Beav.  227 ;  Stephens  t.  Lawry,  2  Y.  It 
C.  C.  G.  S7 ;  Lon^ore  v.  Elcwm^  ibid,,  363  ;  Coatabadic  y,  Costabadie, 
6  Ha.  410. 

(6)  fFilson  V.  Turner,  22  C.  D.  521,  cited  anUj  p.  294, 

(c)  Maberley  v.  TurUm,  14  Yes.  499. 
^^^C*^^t9l     (<0  Stopfordv,  Canterbury,  11  Sim.  82. 
l^fitU^VsiU'  ^gj  Butler^9  case,  cited  1  Yes.  sen.  95. 

(/)  Be  Jlowarth,  8  Ch.  416. 

ig)  Be  Allen,  14  Jur.  824.  In  Fentiman  v,  Fentiman,  18  Sim-  171, 
maintenance  was  allowed  to  be  "a  charge  on  the  estate  and  interest  of 
the  infant  in  the  real  and  personal  estate  of  the  testator."  The  infant 
woold  only  become  entitled  provided  he  attained  twentj-onc ;  it  would 
seem,  therefore,  that  the  trustees  took  the  risk  of  his  not  doing  so,  bat 
the  case  is  very  shortly  reported. 

(A)  De  WiUe  r.  Palin,  14  Eq.  251,  and  the  case  of  Ring  v.  Jarman 
there  qnoted. 

(0  Rs  Corkers,  8  J.  &  Lat.  877 ;  and  sec  Williams  v.  Edwards,  2 
Coll.  176,  on  the  constnictiou  of  an  inaKificial  will 
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power  to  charge  an  infant's  real  estate,  whether  in  posses- 
sion or  remainder,  with  the  premiums  on  any  policies  for 
effecting  such  an  insurance,  or  with  moneys  advanced 
for  necessaries  to  another  infant,  entitled  in  remainder, 
or  with  future  maintenance ;  nor  is  there  any  power  to 
charge  even  past  maintenance  upon  an  estate-tail  in 
remainder  (k) ;  ''  the  case  of  Re  H(ytvarth  went  to  the 
very  verge  of  tbe  law,  and  perhaps  beyond  it"  (1),  and 
is  based  solely  upon  the  proposition,  doubted  by  the 
judges  who  decided  Cadman  v.  CadTnan,  that  where  a 
judgm^it  can  be  obtained  against  an  infant  for  neces* 
saries,  the  Court  has  jurisdiction  to  charge  his  i*eal 
estate  in  possession  with  the  amount  which  might  have 
been  recovered  in  that  action  (m).  If  the  donor  be  a 
father,  though  the  rents  are  not  sufficient  to  keep  down  ^ 
interest  on  incumbrances,  maintenance  will  be  aUowed 
the  heir  at  law  as  against  the  remainderman  (n). 

Secondly,  as  to  personal  estate. 

According  to  the  old  rule  of  the  Court,  an  executor  Power  of 
was  never  permitted  to  break  in  upon  the  principal,  and  J^J^to* 
if  he  did  so,  his  expenditure  was  not  allowed  (o) ;  but  capital 
the  true  rule  was  laid  down  in  Lee  v.  Brown  (p), 
viz.,  that  if  the  Court  would  have  authorised  the  break- 
ing in  on  the  principal,  it  would   be  considered  as 
properly  done,  ''for  the  principle  is  now  established, 
that  if  an  executor  does  without  application  what  the 
Court  would' have  approved,  he  shall  not  be  called  into 
account  and  forced  to  undo  that  merely  because  it  was 
done  without  application''  (q)\  but  the  trustee  may  have 
to  bear  the  expense  of  obtaining  this  sanction  if  there  is 
a  deficiency  of  assets  (r). 

{k)  Cadman  v.  Cadman^  S3  C.  D.  897  ;  Rt  JStamiUon,  31  0.  D.  291. 
(0  Per  Lindley,  L.  J.,  33  C.  D.  p.  401. 
(m)  88  C.  D.  p.  400. 
.    (n)  Ante,  p.  262. 
(o)  Walker  v.  Wetheral,  6  Ves.  473. 
(p)  4  Yea.  862. 

(q)  See  Prince  v.  JEKne,  26  Bear.  685. 
(r)  Robiton  v.  Killey^  80  Boav.  520. 
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When  allowed  The  Court  has  in  many  instances  allowed  maintenance 
J  ourt,  ^^^  ^£  ^j^^  capital,  either  when  the  legacy  is  very  small 
or  the  income  is  insufficient  for  the  purpose  («).  Thus 
legacies  of  201,  were  ordered  to  be  paid  to  the  person 
maintaining  the  infants,  he  undertaking  to  apply  the 
money  (t).  Out  of  a  legacy  of  lOOZ.,  5ol.  was  allowed 
to  advance  the  infant,  and  30Z.  for  past  maintenance  (u). 
Other  cases  are  given  below  (x).  The  Court  will  break 
in  on  the  principal  in  the  case  of  larger  legacies  if  the 
infant  has  no  other  source  of  maintenance,  but  only 
reluctantly  (y). 

This  seems,  however,  to  have  been  frequently  done  in 
modem  cases  ;  e.g.,  to  send  the  infant  to  Addiscombe  (z), 
to  enable  him  to  emigrate  (a),  to  maintain  him  in 
accordance  with  his  station,  the  income  not  being 
sufficient  (6). 
Out  of  Reversionary  interests  have  sometimes  been  resorted 

interSte!*'^  to.  Thus  where  an  infant  was  entitled  contingently 
on  attaining  twenty-one  to  the  proceeds  of  a  policy  of 
^'assurance  on  his  grandfather's  life,  part  of  a  bonus  was 
allowed  to  be  surrendered,  and  the  proceeds  applied  in 
maintenance  (c).  In  another  case,  where  a  fund  was 
settled  on  a  father  for  life,  with  remainder  to  his  chil- 
dren, and  he  was  in  poor  circumstances,  and  had  been 
ordered  to  pay  a  sum  of  money,  it  was  referred  to  the 
Master  whether  it  would  be  for  their  benefit  that  the 
sum  in  question  should  be  paid  out  of  the  fund,  the 


(«)  Barlow  v.  Grant,  I  Veru.  255. 

{t)  Farranee  v.  Viley,  21  L.  J.  Ch.  813. 

(tt)  Jte  Welch,  23  L.  J.  Ch.  844. 

{x)  Exp.  Green,  1  J.  &  W.  258 ;  -Eicp.  C?iamber$,  1  R.  &  M.  577  : 
£jy.  Swift,  ihid,,  575 ;  Be  England,  ibid.,  499. 

(y)  Harvey  v.  Harvey,  2  P.  W.  21. 
-   (s)  Ee  Lane,  17  Jur.  219. 

(a)  Ee  Clarke,  17  Jur.  862. 

(/y)  FeTitiman  r.  FaUiman,  18  Sim.  171 ;  Bridge  v.  Broum,  2  Y.  k 
C.  C.  C.  181 ;  Ee  Allen,  14  Jur.  824 ;  Prince  v.  Bine,  26  Beav.  636 ; 
and  see  Umhleby  v.  Kirk,  Coop.  N.  C.  254. 

(c)  Erp,  Hays,  8  De  G.  &  S.  485. 
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father  giving  his  undertaking  to  maintain  the  children 
properly  (c?).    In  recent  cases,  sums  for  maintenance  Insurance 
have   been  raised   out  of  contingent   or  reversionary  contingency 
interests  by  means  of  a  scheme  of  insurance  («).  death*"*  * 


{d)  KUminsUr  y.  No^l,  4  L.  J.  Ch.  N.  S.  52,  and  see  lU  Tibbs,  17 
W.  R.  804. 

(e)  Re  ArhiveJde,  14  W.  R.  535,  Seton,  726  ;  Be  Bobinson,  16  W.  R. 
1106  ;  De  Witte  v.  Palbi,  14  £q.  251  ;  Re  Colgan,  19  C.  D.  805 ;  Ra 
Bnue,  W.  N.,  1882,  129 ;  Bt  Tanner,  53  L.  J.  Ch.  1108. 


CHAPTER    XVI. 

RIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THE 

PERSON  (continued). 

Section  3. — Maintenance  (contimted). 
1.  From  what  Time  the  Allowance  begins. 

Out  of  rents        In  the  case  of  real  estate  the  donee,  if  he  has  ao 
of  real  estate,  jj^^^gg^  j^  possession,  is  entitled  to  the  rents  and  profits 

from  the  testator's  death  (a),  or  from  his  birth,  if  he  be 
a  posthumous  son  (b),  or  a  person  unborn  at  the  testator's 
death  taking  by  executory  devise  (c). 

Legacies,  as  a  general  rule,  only  cariy  interest  at  4» 
per  cent,  per  annum  (d)  from  one  year  after  the  tes- 
tator's death.  In  some  cases,  however,  interest  will  run 
from  the  death ;  e,g,,  where  the  donor  is  a  father 
or  a  person  in  loco  parentis,  and  maintenance  is 
allowed  (e) ;  or  where  the  income  is  directed  to  bo 
applied  for  maintenance,  even  if  the  donor  is  a 
stranger  (/)•  For  other  instances,  see  Theobald  on 
Wills,  3rd  ed.,  ch,  xvii.,  s.  vii. 


Interest  on 
legacies, 
when  from 
tcstator*8 
death. 


(a)  Oreenioell  r.  Oreenwell,  5  Ves.  194. 

(6)  Richards  v.  Richards^  John.  754  ;  Re  Moiolcm,  18  £q.  9. 

(c)  Bullock  Y.  Stones^  2  Yes.  sen.  521. 

(d)  Wilson  Y.  Maddisan,  2  Y.  &  C.  C.  C.  872. 

(«)  FUi  y.  FelUnoes,  1  Sw.  661 ;  Beck/ord  y.  ToWw,  1  Yes.  sen.  308  ; 
Haughton  v.  irarrison,  2  Atk.  829;  ffill  y.  ITiU,  3  Y.  &  B.  183; 
Wilson  y.  Maddison :  bat  a  posthumons  child  is  only  entitlod  from 
his  birth ;  Rawlins  v.  Rawlins,  2  Cox,  425 ;  and  see  BasseU  y.  Bassett, 
8  Atk.  203. 

(/)  Leslie  y.  Stephens,  LI.  &  G.  temp.  Sag.  1 ;  Re  Richards^  8  £q. 
119;  Chigley  v.  Withjf,  41  L.  J.  Ch.  699.    The  cases  of  Neicman  y. 
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2.  Past  Maintenance. 


Past  maintenance  will  be  allowed  with  reference  to  Principle 
the  then  fortunes  of  the  infants,  not  to  any  subse*  ^gulated. 
quent  increase  (g) ;  though  if  the  fortune  had  been 
wrongly  estimated,  and  too  large  an  allowance  for 
maintenance  given,  having  regard  to  what  after* 
wards  turned  out  to  be  the  income,  the  executors,  if 
they  had  acted  borid  fide,  would  probably  be  exone- 
rated {h).  The  principle  by  which  the  allowance  of 
past  maintenance  is  regulated  was  laid  down  by 
Lord  Hardwicke  in  Moor  v.  Lacy  (i).  He  said  the 
general  rule  was  to  allow  a  gross  annual  sum,  pro* 
portioned  to  the  age  and  quality  of  the  infant,  and  that 
the  reason  was  obvious  as  to  future  maintenance,  and 
"  the  reason  is  plain,  too,"  he  proceeded,  "  as  to  past 
maintenance,  arising  from  the  great  expense  it  might  be 
to  the  infant's  estate  to  take  a  particular  account  of  the 
maintenance ;  and  there  is  another  reason  which  may 
have  weight  too,  which  is,  that  it  is  a  rule  in  taking 
accounts  in  this  Court  to  allow  the  party  accounting  all 
sums  claimed  as  laid  out  under  40$.  upon  no  other 
evidence  than  his  own  oath.  To  say  then  that  a  guar- 
dian should  be  permitted  to  pass  an  account  of  his 
maintenance  of  the  infant  would  be,  in  efifect,  to  say  he 
should  be  allowed  what  he  would  please  to  swear  to,  for 
the  particulars  of  such  account  must  in  their  nature  be 
mostly  under  40«."  And  in  Bi^in  v.  Knott  (k)  Lord 
Cottenham  said  the  principle  on  which  prospective 
maintenance  was  given  w&s  not  applicable  in  reference 
to  past  maintenance.  He  said  :  "I  see  no  reason  why  a 
party  who  has  maintained  a  child  without  the  order  of 

Bateaon,  8  Sw.  639,  Btckfvrd  v.  Ti^in,  1  Ves.  sen.  808,  Dawling  r. 
Tyrrell,  2  K.  &  M.  348,  admit  of  astiafactory  explanation  on  this 
ground. 

(g)  Chaplin  v.  Chaplin,  8  P.  W.  868. 

(A)  Kilbee  v.  Sneyd,  2  Moll.  285. 

(t)  Macph.  Infants,  App.  III. 

(*)  1  Ph.  572. 
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the  Court  should  be  allowed  more  than  she  has  actually 
expended.  It  does  not  follow,  however,  that  the  mother 
is  to  be  put  to  the  proof  by  voucher  of  every  item  that 
she  has  expended  on  account  of  her  child,  who  has  lived 
with  her;  that  would  be  most  unreasonabla  The 
inquiry  should  be  what  was  the  scale  of  expenditure  on 
which  the  child  was  maintained,  and  what  would  be 
proper  to  be  allowed  in  respect  of  it,  having  regard  to 
the  amount  of  the  child's  fortune.  If  the  mother  has 
maintained  her  child  on  a  scale  corresponding  with  his 
fortune,  she  will  be  allowed  it ;  if  she  had  not  gone 
so  far,  she  will  be  allowed  only  what  she  has  actually 
expended.  The  principle  is  that  the  mother  is  entitled 
to  a  complete  indemnity  for  the  money  actually  expended 
on  the  child's  maintenance  within  proper  limits,  but 
Expenditare  nothing  more  "  {I).  In  accordance  with  this  principle,  if 
aik)^^*  ^^  *^®  expenditure  has  been  on  too  high  a  scale,  part  of  it 

will  be  disallowed  (m). 
When  allowed  The  old  rule  was  that  if  a  &ther  had  maintained  his 
to  father.  children,  no  allowance  for  that  expenditure  was  ever 
made  to  him  (n) ;  but  in  two  other  cases  (o)  this  was 
said  to  be  altered,  and  a  sum  for  past  maintenance  was 
allowed ;  and  in  fact,  this  seems  to  have  been  done  in 
more  than  one  of  the  older  cases  (p).  The  rule  now 
seems  to  be  that  past  maintenance  will  not  be  allowed 
to  a  father,  except  under  special  circumstances  (q) ; 
e.g,,  if  the  father  is  in  embarrassed  circumstances  (7*), 

(0  See  also  Brown  v.  Smith,  10  C.  D.  377 ;  TFeleh  v.  Channell,  26 
ih.  58. 

(m)  Hatoes  v.  PorUr^  1  W.  R.  178  ;  Bridge  v.  Broion,  2  Y.  &  C.  C. 
C.  181,  where  ex^ieiiaes  for  moving  unnecessarily,  and  for  buying  and 
keeping  a  pony  and  carriage  were  disallowed. 

(n)  Hughes  v.  Hughes^  1  B.  C.  C.  386 ;  Andrews  v.  ParUnglon,  2 
Cox,  223. 

(0)  Reeves  v.  Brytner,  6  Yes.  425  ;  and  Sherwood  y.  Smith,  ibid,  454. 

(j))  Fendall  v.  Nash,  5  Yes.  197,  n. ;  Exp.  Darlingtofi,  1  Ba.  &  B.  240. 

{q)  Exp,  Bond,  2  M.  &  K.  439 ;  Be  Booth,  22  L.  T.  249. 

(r)  Sisson  v.  Sh%w,  9  Yes.  285  ;  Cannichad  v.  Httghes,  20  L.  J.  Ch. 
896  ;  Wright  v.  rdnderplank,  8  De  G.  M.  &  G.  133 ;  Me  Lane,  17  Jur. 
2:9 ;  Vavey  v.  JFard,  7  Ch.  D.  754. 
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or  has  iDCurred  a  debt  for  maintenance  (a),  or  is  not  of 
ability,  having  regard  to  other  children  unprovided  for  (^). 

When  the  father  has  entitled  himself  by  contract  to 
have  maintenance  allowed  (u),  it  will  be  given  from  the 
time  at  which  the  infant's  interest  accrues  (w) ;  so  that 
he  will  be  entitled  to  accumulations  for  past  main- 
tenance (x). 

A  mother  was  formerly  under  no  legal  liability  to  Claims  of 
maintain  her  infant  children  (y),  and  it  has  been  said  pi^t  mainte- 
that,  if  she  does  so,  "  she  may  be  considered  to  do  it  i^ai^ce. 
under  one  of  three  views ;  first,  with  the  intention  of 
afterwards  claiming  the  amount  as  a  debt  due  to  her ; 
secondly,  as  an  act  of  maternal  duty,  or  of  kindness,  or 
as  bounty,  that  is,  as  a  gift ;  or  thirdly,  she  may  do  it  on 
an  intermediate  footing,  that  is  to  say,  in  the  expectation 
or  the  hope  of  being  recouped  out  of  some  fund  in  the 
jurisdiction  of  the  Court,  which  it  would  allow  to  be  so 
kpplied,  although  such  expenditure  had  not  been  pre- 
viously sanctioned  by  the  Court "  (z).    Where  such  a 
claim  has  been  proved,  past  maintenance  has  often  been 
allowed  to  a  mother  (a) ;  to  a  step-father  (&),  a  brother  (c), 
a  brother-in-law  (d),  or  a  stranger  (e).     But  if  a  person  Gift  of  main. 
maintain  infants  intending  to  confer  a  gift,  he  cannot  not^bTtimed 
afterwards,  under  a  changed   state  of  circumstances,  into  a  loaxu 
assert  that  it  was  a  loan  (/). 

(#)  Parsons  v.  Peters,  11  Jup.  N.  S.  150. 

(0  JBxp.  Penlease,  1  B.  C.  C.  887,  n. 

(u)  Ante,  p.  293. 

(tr)  Munday  y.  Houie,  4  B.  C.  C.  223. 

{x)  Birch,  v.  Summer,  8  Jar.  N.  S.  712. 

{y)  See  aiUe,  p- 172.  It  may  be  held  that  a  mother,  haying  separate 
Xiroperty,  should  now  be  dealt  with  in  the  same  way  as  a  lather. 

(2)  Per  Wickens,  V.-C,  Jcyce  y.  CoU/reU,  12  Eq.  5«9. 

(a)  McCofih  y.  0*FerraU,  1  West,  App.  Ca&  593  ;  Aynsvxyrth  y. 
PraUhett,  18  Yes.  821 ;  BeasUy  y.  Uao^lrath,  2  Sch.  k  Lef.  31,  35  ; 
Coster  y.  Cosier,  1  Ee.  199. 

(h)  Moor  y.  Laey,  Macph.  Infants,  App.  III. 

(c)  CoUtm  y.  Cottxm,  1  Atk.  556. 

(d)  Be  Welch,  23  L.  J.  C9l  844. 

(«)  Marlow  y.  PitfeOd,  1  P.  W.  658. 

{f)  Joyce  y.  CoUrell,  12  Eq.  5d6;  Grove  y.  Price,  U  Beay.  105; 
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Where  there  If  trastees  have  a  discretionary  power  to  allow 
ili-ylJ^w!''''*  maintenance,  past  maintenance  may  be  given,  if  they 
have  not  exercised  the  power  (g) ;  or  if  by  mistake  as  to 
the  amount  of  the  income  they  have  allowed  only  a  small 
part  of  it,  an  inquiry  will  be  directed,  what  part  they 
should  have  allowed  (h). 


3.  Cesser  of  Maintenance. 


Period  of  Maintenance  cannot  be  allowed  beyond  the  time 

cesser  named,  appointed  by  the  instrument  of  donation  (i),  whether  it 

be  directed  to  cease  at  twenty-one  (i),  or  at  an  earlier 

period,  unless  a  conti*ary  intention  can  be  inferred  from 

the  fact  that  the  donor  is  a  father  or  a  person  in 

loco  parentis  (1).      If   directed    to    be  given  during 

minority,  it    does  not  cease  on    the   marriage  of  a 

daughter  (m). 

Vested  Where  a  gift  is  vested  in  possession,  defeasible  by 

defcaaible.       condition  subsequent,  maintenance  may  be  given  till  the 

limitation  over  takes  efifect  (n).    It  ceases  of  course  on 

the  death  of  the  infant  (o),  though  his  representatives 

may  be  entitled  to  the  subsequent  income. 

Gift  to  a  When  a  donee  takes  a  fund  subject  to  the  duty  of 

person  for  the        ....         i  mj  j.'l.  x-  a.  •         ^        i 

maintenance,  mamtaining  children,  the  question  often  anses,  how  long 
^P:[?^  this  obligation  is  to  continue.     It  has  been  supposed 

Pelbj  y.  Rawlins  Peake,  A.  C.  226  ;  sec  also  Be  Tanner,  58  L.  J.  Ch. 
1108. 

(gr)  Maba^ly  v.  TurUm,  14  Ves.  499  ;  see  Collins  v.  PittSj  W.  N. 
1884,  225,  242. 

(A)  Stopford  V.  Canterbury,  11  Sim.  99. 

(0  Cusaek  y.  Jellico,  22  W.  R.  844  ;  Kime  v.  H'eHfit,  3  Sim.  588. 

(*)  Sidney  r,  WUmer,  26  Beav.  260. 

(V)  Chambers  y.  Ooldvrin,  11  Yes.  1 ;  Martin  y.  Martin,  1  £q.  869. 

(m)  Colenumy,  Rackham,  8  Jar.  556;  Chambers  y.  Ooldwin,  11  Ves. 
1 ;  Conolly  y.  Farren,  8  BeaY.  847  ;  Re  Camac^s  Trusts,  17  L.  J.  Ch.  417. 

(n)  TaifloT  Y.  Jchnson^  2  P.  W.  504  ;  Nieholls  Y.  Oshiynty  ibid.,  419  ; 
Carver  y.  Burgess,  24  L.  J.  Ch.  401. 

(o)  Cowper  y.  Swtf,  8  P.  W.  119. 
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that  Lord  Camden  laid  it  down  as  a  general  rule  (p), 
that  primd  facie  the  words  maintenance  and  education 
are  confined  to  minority  ;  and  it  has  been  held  that  a 
gift  to  a  person,  to  be  applied  in  the  maintenance  and 
education  of  A.,  only  imposes  the  duty  of  maintaining 
A.  daring  his  minority  (q).  But  in  a  recent  case  (r) 
the  older  decisions  were  reviewed,  and  it  was  laid  down 
that  there  is  no  such  presumption.  There  a  testator 
gave  an  annuity  of  £100  to  M.,  and  directed  that  ''in 
the  event  of  her  death"  the  annuity  should  be  con- 
tinued to  her  children  ''for  their  maintenance  and 
education/'  and  it  was  held  that  the  children  were  joint 
tenants  for  life  of  the  annuity. 

Where  the  words  are  wider  than  "  maintenance  and  Whether 
education,  e.g.,  "  for  the  support "  or  "  for  the  benefit "  Siintenance 
of  a  person,  they  confer  a  life  interest  on  him  (s),  or  an  ceases  at 
interest  pei^  auti*e  vie  {t),  or  a  right  to  maintenance 
for  such  period  as  is  indicated  by  the  instrument  of 
gift  (u).    The  most  common  case  is  where  the  testator's 
widow  is  directed  to  receive  the  income  during  her  life 
for  her  own  benefit  and  for  the  maintenance  and  educa- 
tion of  her  children,  or  a  gift  is  made  to  her  upon 
similar  terma     In  this  case  the  right  of  the  children 
to    maintenance    does    not    necessarily    cease    with 
minority  (aj). 

Whether  the  right  to  maintenance  ceases  with  the  Whether 

ceases  on 
marriaga 

(;/)  Knapp  v.  Noyes,  Amb.  662  ;  and  see  Badham  v.  Mee,  1  R.  &  M. 
631. 

{q)  Hamley  y,  OUbert,  Jac.  354  ;  Gardner  v,  Barber,  18  Jur.  508. 

(r)  Wilkins  v.  Jodrell,  13  C.  D.  56i ;  and  see  Soavies  v.  Martin, 
10  Sim.  287  ;  Frewen  v.  Hamilton,  47  L.  J.  Ch.  391. 

(«)  Alexander  r.  McCulloch,  1  Cox,  391 ;  Yates  v.  Maddan,  3  Mac. 
k  G.  532 ;  Kilvingtony.  Gray,  10  Sim.  293  ;  Broad  y.  Beavan,  I  Rnss. 
511,  n. ;  and  see  JDe  Crespigny  v.  De  Crespigny,  9  £xch.  192. 

{t}  Bayne  v.  Crotcthcr,  20  Beav.  400  ;  AUwood  r.  Alford,  2  Ea. 
479. 

(m)  McDermoU  ▼.  Kealey,  3  Russ.  264,  n. 

{x)  Baieman  t.  Foster,  1  Co]l.  118 ;  Jubber  v.  Jubber,  9  Sim.  503 ; 
Longmore  v.  EUum,  2  Y.  &  C.  C.  C.  368 ;  Carr  v.  Living,  33  Beav. 
474. 
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marriage  or  forisfamUiation  of  a  child  is  a  question  of 
greater  difficulty.  In  a  recent  case  of  this  kind  (y), 
where  there  were  two  sons  in  Australia^  two  married 
daughters,  and  one  infant  daughter  living  with  her 
mother,  the  mother  had  mortgaged  her  interest,  and  the 
question  arose  as  between  the  creditors  and  the  children 
whether  the  adult  and  married  children  took  any  interest 
in  the  fund  during  the  widow's  life.  Lord  Bomilly 
said,  "  the  principle  on  which  I  have  always  acted,  and 
which  is  consistent  with  all  the  authorities  is  this,  that 
although  the  parent  in  these  cases  is  a  trustee  for  the 
children,  it  is  only  in  so  far  as  is  required  for  their 
maintenance  and  support.  Thus  if  the  daughters  had 
married  and  were  supported  by  their  husbands,  they 
could  not  come  and  complain  that  no  allowance  was 
made  to  them."  And  again  {z),  "where  the  children 
are  otherwise  provided  for,  and  do  not  require  support 
or  maintenance,  they  are  not  entitled  to  complain  that 
they  do  not  receive  a  portion  of  the  fund  which  is  not 
required  for  their  maintenance,  education,  and  support." 
This  rule  has  often  been  acted  on  (a).  The  terms, 
however,  of  the  gift  may  be  wide  enough  to  show  that 
the  right  to  maintenance  was  not  intended  to  cease  on 
marriage  (b) ;  and  it  has  been  said  that  if  a  married 
daughter  became  a  widow  without  means  of  support, 
the  trust  for  maintenance  would  again  come  into 
operation  (c). 
Marriage  of  A  son  who  marries  under  twenty-one,  ^d  ceases  to 
reside  with  his  mother,  cannot  claim  maintenance  (ct), 
and  primd  facie  it  seems  that  an  adult  son  cannot  do 

(y)  Carr  v.  Living^  28  Beav.  644. 

(2)  p.  647. 

(a)  Bowdeny,  Laiiig,  14  Sim.  118 ;  Camden  v.  Beruon,  cited  8  Bear. 
850 ;  ScoU  v.  Key,  86  Bear.  291 ;  Masseij  v.  Mamy,  W.  N.,  1878,  76. 

{b)  Conolly  v.  FarreU,  8  Beav.  847 ;  I'ride  y.  Fooks,  2  Bear.  480, 
wliicb,  however,  in  C<moUy  v.  Farrell^  was  said  not  to  be  of  high, 
authority. 

(c)  ScoU  T.  Key. 

((/)  Staniland  v.  Staniland^  84  Beav.  536. 
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80,  as  he  ought  to  be  earning  his  own  living,  but  it  would 
bo  otherwise  if  he  required  maintenance  (e). 

Maintenance  will  always  be  apportioned  from  the  Apportion- 
last  half-yearly  day  of  payment  till  the  day  of  cesser  (/),  ^^^  * 
whether  charged  on  land  or  not  (g).    Where  an  increased 
allowance  is  given  from  a  certain  time,  an  apportioned 
part  will  be  paid  on  the  first  day  of  payment  after  the 
time  in  question  (A). 


4.  To  whom  unapplied  Maintenance  belongs. 

The  income  of  a  fund  given  for  maintenance  is  often 
larger  than  is  necessary  for  that  purpose,  and  the  question 
then  arises  to  whom  the  accumulations  belong.  This 
must  depend  on  the  construction  of  the  instrument  of 
gift ;  the  governing  principle  is  clear,  though  its  appli- 
cation is  not  always  easy. 

Where  the  infant  is  entitled  to  the  whole  income  of  a  Where  infant 
fund  given  for  his  maintenance,  whether  absolutely  or  ^hole^ncome. 
till  the  happening  of  a  certain  event,  such  part  of  the 
income  as  is  not  applied  for  his  maintenance  belongs  to 
him  absolutely  or  to  his  personal  representative,  as  the 
case  may  be.  Thus  in  Webb  v.  Kelly  (i)  the  trustees 
were  to  apply  the  rents  of  the  property  during  the  life 
of  the^testator's  wife  for  the  maintenance  and  education 

(«)  Carr  v.  Living,  83  Beav.  474 ;  Mousey  v.  JUassejft  W.  N.,  1878, 
76. 

(/)  Hay  Y.  Palmer,  2  P.  W.  501 ;  Reynish  v.  Martin,  3  Atk.  330 ; 
Eowdl  V.  BamfoTih,  2  W.  Bl.  1016  ;  Aiiderson  v.  Dyer,  1  Sch.  &  Lef. 
801. 

(g)  Sheppard  y.  Wilson,  4  Ha.  895. 

(A)  Shipperdson  v.  Tourer,  8  Jur.  485 ;  St.  Aubyn  r,  St.  Aubyiiy  1 
Dr.  &  S.  611 ;  Wheeler  v.  Tootel,  8  Bq.  671 ;  Donaldsm  v.  Dimaldson, 
10  Eq.  685,  overrnling  Campbell  v.  Campbell,  7  Beav.  482;  and  see 
Clive  T.  Clive,  7  Ch.  438,  and  the  Apportionment  Act,  83  &  84  Vict. 
c.  85. 

(t)  9  Sim.  469. 
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of  his  two  great  nieces,  and  after  her  death  the  property 
was  to  go  to  the  two  nieces  or  the  survivor  of  them. 
One  of  the  nieces  died  an  infant  in  the  lifetime  of  the 
wife,  and  it  was  held  that  her  personal  representative 
was  entitled  to  half  the  rents  until  the  death  of  the  wife. 
So  in  Beevor  v.  PaHridge  (k)  the  testator  bequeathed 
the  residue  of  his  estate  to  three  trustees  in  trust  to  pay 
and  apply  the  dividends,  &c.,  for  the  maintenance  and 
support  and  benefit  of  his  three  children  and  the  sur- 
vivors and  survivor  of  them,  in  such  shai*es  and  propor- 
tions and  in  such  manner  as  they  should  think  proper ; 
if  all  the  children  should  die  without  leaving  issue,  there 
was  a  gift  over.  The  three  children  died  without  leav- 
ing issue,  and  there  was  a  surplus  of  unapplied  income : 
the  Court  held  that  the  discretionary  power  only 
extended  to  the  distribution  of  the  fund,  and  did  not 
abridge  the  previous  gift,  consequently  the  unapplied 
income  went  to  the  personal  representative  of  the  sur- 
vivor of  the  three  children.  Other  cases  illustrating  the 
same  principle  are  given  below  (l).  The  same  rule 
applies  where  a  fund  is  given  absolutely  to  an  infant, 
but  the  gift  is  liable  to  be  defeated  on  his  not  attaining 
twenty-one,  or  on  the  happening  of  some  future  event ; 
here  the  accumulations  of  unapplied  income  do  not 
belong  to  the  remainderman,  if  the  gift  is  divested,  and 
8.  43  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (m),  does  not  apply  to  such  a  case  (n). 
To  mainte-  On  the  Other  hand,  where  the  legatee  is  entitled  not 
to  the  whole  income,  but  to  maintenance  out  of  it,  the 
surplus,  after  providing  a  proper  maintenance,  follows 
the  fate  of  the  principal  whatever  that  may  be  (o),  and 

{k)  11  Sim.  229. 

(/)  Barber  y.  Barber^  8  M.  &  Cr.  688  ;  Lewis  y.  Lewi$^  16  Sim.  266  ; 
Be  Boum's  estcUe,  9  Ha.  649  ;  Greene  v.  Potter,  2  Y.  &  C.  C.  C.  517  ;  Bt 
Peek,  16  Eq.  221 ;   JFaivford  y.  ffeyl,  20  Eq.  321. 

(m)  Ante,  p.  291. 

(»)  Be  Buckley's  Trusts,  22  C.  D.  688 ;  Wells  r.  Wells,  TV.  N.  1889, 
215.  tk^  Cikh 

(o)  Sanson  y.  Oraham^  6  Yes.  239,  249. 
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does  not  pass  to  the   personal  representative  of  the 
legatee  (jp). 

Where  the  trustees  have  a  discretionary  power  of  Where 
applying  the  whole  income  or  part  of  it,  the  task  of  discretfonary 
deciding  under  which  class  of  cases  the  gift  falls  is  by  power, 
no  means  easy  (j).    Where  trustees  had  an  absolute 
discretion  to  apply  income   in  or  towards  the  main- 
tenance, education,  and  advancement  of  four  children, 
till  the  youngest  should  attain  twenty-one,  and  were 
directed  then  to  divide  the  estate  amongst  the  children 
then  living,  it  was  held  that  an  assignee  of  the  whole  of 
one  child's  interest  under  the  wilL would  be  entitled  to 
all  income  paid  to  the  son,  and  all  property  purchased 
out  of  income  and  given  to  him,  and  therefore  that  the 
trustees  could  not  pay  or  deliver  to  him  any  income  or 
any  such  property  (?•)• 

It  is  a  general  rule  that  arrears  of  income  do  not,  Arrears  of 
under  ordinary  circumstances,  carry  interest  (a),    Ac-  dJTJJJJ^bSr^ 
cordingly  arrears  of  maintenance  do  not  carry  interest  (t),  interest, 
unless  under  special  circumstances,  as  where  the  arrears 
are  making  interest  (u). 


(p)  Ellis  Y.  Maxwell,  8  Beav.  587,  597  ;  Rudge  v.  Winnall,  12  Bear. 
357 ;  Ra  P(m8<mby,  8  Dr.  &  W.  27;  McDonald  y.  RrycCy  2  Ke.  517  ; 
Jte  Sanderson,  8  E.  &  J.  497. 

(q)  Compare  JRe  Sanderson,  with  Fox  y.  Fox,  19  £q.  288,  and 
McDoTuHd  y.  Bryce,  with  Beevor  y.  Partridge,  11  Sim.  229. 

(r)  ffenry  y.  Strong,  89  C.  D.  448. 

(s)  Earl  of  MansJUld  y.  Ogle,  4  Do  G.  &  J.  88 ;  Blogg  y.  Johnson,  2 
Ch.  225. 

(0  MeUish  y.  Mellish,  14  Vea.  516 ;  Dacres  y.  ChuU,  1  Vcm.  160 ; 
Bedford  y.  Coke,  cited  2  Yes.  jan.  166 ;  Booth  y.  Leicester,  1  Ee.  266, 
oyerruling  the  old  cases  Drapers*  Co.  y.  Davt'es,  2  Atk.  211 ;  Litton  y. 
Litton,  1  P.  W.  541 ;  Nevman  v,  Aubrey,  8  Atk.  579. 

{a)  Kilbee  y.  Siveyd,  2  Moll.  285. 
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BIGHTS  AND  DUTIES  OF  GUABDIANS  AS  TO  THE 

PERSON  (CONTINUED), 

Section  3. — MairUencmce  (continued). 
1.  Out  of  what  Fund  given. 

Where  there  are  more  funds  than  one  liable,  main- 
tenance will  be  given  from  that  fund  which  it  is  most 
for  the  infant's  benefit  to  have  recourse  to  (a). 

Thus  rather  than  have  recourse  to  property  to  which 
the  infant  is  absolutely  entitled,  maintenance  will  be 
given  from  a  fund  in  which  he  has  a  vested  interest, 
defeasible  on  death  under  twenty-one  (6),  or  from  a  fund 
provided  specially  for  maintenance,  and  subject  to  that 
given  over  {c) ;  but  in  this  case  the  infant  must  have  an 
independent  right  to  call  for  maintenance  from  the  fund 
in  question ;  if  the  gift  of  maintenance  be  only  supple- 
mentary in  case  other  sources  fail,  those  other  sources 
must  first  be  resorted  to  {d).  Similarly  where  an 
infant  was  entitled  contingently  on  attaining  twenty- 
one  to  a  portion  charged  on  real  estate,  of  which  her 
brother  was  tenant  in  tail,  with  maintenance  in  the 
meantime  out  of  the  rents,  and  also  entitled  at  twenty- 
one  to  a  sum  of  stock,  the  dividends  of  which  were  to 


(a)  Lucas  v.  Kiiig,  11  W.  R.  818 ;  MaHin  y.  MaHin,  1  £q.  369  ; 
WelU  V.  WeUa,  W.  N.  1889,  215. 

(h)  Bruin  t.  KtwU,  1  Ph.  672 ;  Furley  v.  Hyder,  i\  L.  J.  Ch.  688. 

(e)  FoljamJbe  y.  Willoughby,  2  S.  &  St.  165 ;  Sandys  y.  Sandys,  1 
P.  W.  707  ;  Havenhill  y.  Vansey,  2  P.  W.  179  ;  iZc  Ashley,  1  R.  &  M. 
871 ;  Afethold  y.  Tumsr,  ADeQ.k  S.  249 ;  Mudland  y.  Crosier,  2  De 
G.  k  J.  Ii3. 

(d)  Eawlins  y.  Ooldfrap,  6  Tea.  440. 
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be  applied  for  her  maintenance,  and  the  surplus  to  be 
accumulated  and  go  with  the  capital ;  maintenance  was 
ordered  to  be  given  out  of  the  rents,  and  not  out  of  the 
dividends  (e). 


2.  The  Care  taken  by  the  Court  that  sums  allowed 
for  Maintenance  shall  be  properly  applied. 

It  is  the  duty  of  the  guardian,  and  one  which  the  AUowance 
Court  will  enforce,  to  apply  the  sums  allowed  for  the  ^^  ^^^ 
maintenance  and  education  of  the  infant  in  the  way  beneficial 
most  beneficial  to  him  (/).     We  have  seen  (g)  that  a 
larger  allowance  will  sometimes  be  made  for  main- 
tenance, for  the  purpose  of  giving  something  in  charity, 
but  in  general,  expenses  not  connected  with  maintenance, 
e.g,,  the  funeral  expenses  of  the  ward,  will  not  be  paid 
out  of  that  fund,  but  a  reference  will  be  directed  con- 
cerning them  (h). 

Where  a  lump  sum  is  paid  for  past  maintenance,  the 
Court  will  see  that  those  who  have  actually  'expended 
money  are  repaid  (i).  Where  an  allowance  is  made  for 
maintenance,  the  Court  will  of  course  interfere  if  the 
guardian  is  guilty  of  misconduct,  and  do  not  in  fact 
properly  maintain  the  infant  (k),  but  subject  to  this  he 
is  not  called  upon  to  account  for  the  sums  he  receives. 
This  is  clearly  laid  down  in  Jodrell  v.  JodreU  (I),  The  Principle  on 
Master  of  the  Rolls  says :  "  In  the  case  of  money  paid  ^ciTas  to^'^ 

making  gaar- 

(e)  Lygon  v.  Coventry y  14  Sim.  41.  dian  account. 

(/)  In  Osborne's  SettlemerUf  2  W.  R.  85,  they  were  ordered  to  be 
paid  to  the  Bengal  Military  Orphan  Society ;  in  Sharman  v.  Heath, 
3  L.  J.  Ch.  N.  S.  240,  to  the  husband ;  in  Re  Birch,  15  L.  R.  Jr.  380, 
to  the  father. 

[g)  Ante,  p.  302. 

(h)  Exp,  Wood,  2  L.  J.  Ch.  N.  S.  41. 

(t)  Sirdejield  v.  Tha/^ker,  18  Beav.  688. 

(k)  Be  Oldfield,  2  Moll.  294. 

(Q  14  Beay.  p.  411. 

S.L.I,  Y 
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Where  the 
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diction. 


to  a  guardian  for  the  support  and  maintenance  of  an 
infant,  the  Court  of  Equity  have  always  held  that  the 
money  is  paid  to  the  dispensing  hand,  coupled  with  an 
obligation  duly  to  perform  the  condition  on  which  the 
annuity  is  paid  ;  and  that  provided  the  condition  is  duly 
and  properly  performed,  the  Court  requires  no  account 
of  what  (if  any)  surplus  remains  after  the  proper  per- 
formance of  it."     And  again  (m),  he   speaks  of  "  the 
best  interests  of  mankind  and  the  peace  of  families,  and 
the  security  and  advantage  of  those  relations  which  tend 
to  the  support  and  education  of  infants  who  may  be 
deprived  of  parental  care,  being  best  promoted  by  con- 
sidering at  first  what  is  a  fair  and  proper  sum  to  be 
allowed  for  the  maintenance  of  the  infant ;  and,  provided 
that  condition  be  performed,  of  requiring  no  further 
account  of  the  sum  allowed  for  that  purpose.     That  the 
guardian  derives  an  advantage  from  it  is  well  known 
and  recognized  ;  but  that  advantage  is  considered  to  be 
beneficial  on  the  whole  to  the  infant,  and  to  promote  the 
relative  strict  care,  without  which  the  office  of  guardian 
would  hardly  ever  be  accepted  by  any  one,  unless  some 
one  bound  by  very  peculiar  ties  of  pei*sonal  affection  to 
the  object  of  his  care."     The   rule   is  rested  on  the 
impossibility  of  a  guardian  keeping  such  an   account 
accurately,  e,g.,  calculating  the  extent  to  which  house- 
hold expenses  are  increased  by  the  residence  of  the  ward, 
proving  the  reasonableness  of  the  expense  of  amusements 
of  which  the  ward  had  partaken  with  other  members  of 
the  guardian's  family,  &c.  (n). 

We  have  seen  (o)  that  the  Court  regards  with  jealousy 
any  proposition  for  taking  the  infant  out  of  the  juris- 
diction, but  that  under  special  circumstances  it  may  be 
allowed.    Where  the  infant  is  residing  abroad,  or  allowed 


(m)  14  Bear.  p.  413. 

(n)  p.  411,  2 ;  see  also  Leach  y.  Leach^  18  Sim.  804 ;  Carr  y.  Live- 
vng,  28  Bcav.  644  ;  Re  French,  8  Ch.  817  ;  Bi-cvm  y.  SmUh,  10  C.  D. 
877  ;  Weldi,  y.  Channell,  26  C.  D.  58. 

(o)  Ante,  p.  167. 
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to  go  for  a  prolonged  period,  maiutenance  is  paid  to 
some  responsible  person  within  the  jurisdiction,  he  pro- 
ducing yearly  or  half-yearly  properly  verified  accounts 
of  the  application  of  the  money  ( p).  This  person  is 
sometimes  the  solicitor  of  the  guardian  (q) ;  but  if  one 
of  the  guardians  be  resident  here,  the  money  will  be 
paid  to  him  (r),  and  it  is  the  better  course,  if  there  be 
no  guardian  here,  to  appoint  one,  rather  than  pay  the 
money  to  some  one  not  a  guardian  (a). 

Where  an  infant  is  allowed  to  leave  the  jurisdiction 
for  a  temporary  purpose,  e.g.,  to  travel  (t),  to  pass  the 
winter  in  a  warmer  climate  (u),  or  to  see  his  father  who 
is  ill  (x),  the  Court  will  allow  an  increased  sum  to 
defray  the  expenses ;  but  in  such  cases  the  Court  will 
only  order  an  allowance  for  one  year,  requiring  then  a 
fresh  application  (j/),  and  if  the  infant  has  been  impro- 
perly removed  (z),  or  the  guardian  refuses  to  bring  him 
within  the  jurisdiction  (a),  the  Court  may  refuse  main- 
tenance altogether,  though  this  will  not  be  done  if  it 
would  injure  the  infant  (6). 

(p)  LhycPs  Trusts,  I.  R.  2  Eq.  507  ;  Folana  t.  Carr,  2  De  G.  &  S. 
242;  Jackson  y.  Sankey,  cited  as  Anon,^  Jac.  265. 

iq)  Le  Weever  v.  Rochport,  6  Beav.  891  ;  .^iformon,  16  Sim.  42. 

(r)  Logan  t.  Pairlie,  Jac.  198  ;  Stephen  v.  JameSj  1  M.'S'Sr52^.  " 

(•)  Seton,  725. 

{%)  Spencer  v.  Chesterfield,  Amb.  146. 

(u)  Wyndham  t.  Bnnismore,  1  Ee.  467. 

(a?)  Biffffs  V.  Terry,  1  M.  &  Cr.  675. 

(y)  Stephen  y.  James,  1  M.  &  E.  627  ;  Wyndham  t.  Bnnismore, 

(s)  Newport  y.  Moore,  Dick.  166  ;  Peire  y.  Petre,  8  Atk.  511 ;  and 
flee  Exp.  McKey,  1  Ba.  k  B.  405. 

(a)  Lochoood  y.  FemUm,  1  Sm.  &  6.  78  ;  i2e  Clarke,  21  G.  D.  p.  880. 

(d)  Stephen  y.  James,  supra. 
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CHAPTER  XVIII. 

EIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THK 

PERSON  (continued). 

Section  4. — AdvanceTnerU. 

1.  Advancement  defined. 

No  definition  of  the  word  "advancement"  has  ever 
been  given,  but  it  may  be  gathered  from  the  cases  that 
it  is  a  word  applicable  to  an  early  period  of  life  (a),  and 
is  a  sam  paid  out  of  capital  to  secure  a  permanent  benefit 
or  advantage  in  life  for  the  person  advanced.  What  is 
an  advance  under  the  Statute  of  Distributione  has 
already  been  considered  (6).  The  capital  is  sometimes 
broken  in  upon  for  maintenance  (c) ;  but  this  is  different 
from  an  advance,  for  expenditure  which  could  not  be 
allowed  in  one  case  may  be  in  the  other  (d). 

It  will  be  convenient  to  divide  the  cases  into  two 
classes,  according  as  there  is  or  is  not  a  power  of 
advancement  in  the  instrument  of  gift. 


2.  Where  there  is  no  Power  in  the  Instrument  of  Gift. 

When  If  the  Court  would  itself  have  made  the  advance,  it 

aUowed.  ^^j  ^^  upheld,  if  made  by  the  trustee  without  obtaining 

the  sanction  of  the  Court  (e).     Of  course  the  advance 

(a)  Per  Malins,  Y.-C,  Ee  KenJiaw^a  Trusts,  6  £q.  823. 
lb)  AnU,  p.  190. 

(c)  Ante,  p.  306. 

(d)  Walker  v.  Wetherall,  6  Ves.  473  ;  Be  Breeds'  WiU,  1  C.  D.  226. 

(e)  Lee  y.  Brown,  4  Yes.  369,  and  cases  cited,  ante,  p.  307. 
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must  be  required  (/) ;  6.gf.,  the  Court  would  not  raise  a 
portion  for  an  infant  of  five  years  old  (g).  Nor  will  the 
advance  be  allowed,  if  it  does'  not  appear  to  have  been 
made  for  the  infant's  benefit  (h). 

The  following  advances  have  been  allowed :  a  proper 
apprentice  fee  (t),  the  expenses  of  being  articled  to  a 
solicitor  (k),  payment  of  arrears  of  rent  to  save  an 
ejectment  (l),  college  debts  (m),  part  expenses  of  fur- 
nishing a  house  for  the  infant's  mother  and  brothers  {n), 
sum  for  an  outfit  (o)  to  enable  the  infant  to  emigrate  (  p), 
to  enable  him  to  return  to  this  country  from  America  {q), 
to  purchase  a  commission  (r). 

A  father  will  not  be  allowed  out  of  the  infant's  When  aUowed 
.  1  .  1    1  •        1         •      1  •      to  father, 

property  sums  he  may  have  expended  m  advancing  him, 

as  it   is  the  father's  duty  to  do  this   out  of  his  own 

money  (a) ;  but  if  the  father  be  unable  to  advance  a 

child,  it  may  be  done  out  of  the  latter's  property  (t). 

In  an  old  case  (u)  a  mother  was  not  allowed  the  expense 


(/)  HinchifUnrook  v.  Seymour,  1  B.  C.  C.  894. 

ig)  Brum  t.  Bruen,  2  Yem.  489  ;  and  see  Edgetoorth  v.  Edgevforth, 
Beatt.  82S ;  Lewis  y.  Lewis,  1  Coz,  162 ;  Robinson  t.  ClecUon,  15  Yee. 
626. 

(A)  See  Davies  v.  Austen,  1  Yes.  jun.  247,  where  the  trustee  paid 
1002.  to  the  master  of  a  West  India  ship,  for  the  Court  said  it  was 
putting  the  infant  in  the  character  of «  slave,  and  giving  1002.  for 
making  him  so. 

(i)  Anon.,  2  Ycntr.  358  ;  Franklin  v.  Oreen,  2  Yem.  187;  Swin^ 
nock  T.  Crisp,  Freem.  78  ;  Umbleby  v.  Kirk,  Coop.  N.  C.  264. 

Qe)  Be  Welch,  23  L.  J.  Ch.  844. 

(0  Ea^,  McKey,  1  Ba.  &  B.  405. 

(m)  Baines  v.  Baines,  W.  N.,  1880,  120. 

(n)  Perry  v.  Perry,  18  W.  R.  482. 

(o)  Salter's  Trusts,  17  Ir.  Ch.  R.  176. 

0?)  Be  England,  1  R.  &  M.  499  ;  Cflay  v.  Pennington,  8  Sim.  869  ; 
Esep,  Mays,  3  De  G.  &  S.  486;  fFalsh  y.  Walsh,  1  Drew.  64;  Be 
Clarke,  17  Jnr.  862. 

(S)  Stephen  v.  James,  1  M.  &  E.  627,  629. 

(r)  Evans  v.  Massey,  1  Y.  &  J.  196  ;  and  see  next  page,  as  to  ad- 
vances where  there  is  a  power  in  the  instmment. 

(•)  Darley  v.  Darley,  3  Atk.  899. 

(0  See  Exp,  Hays,  3  De  O.  &  S.  486 ;  Be  Lane,  17  Jnr.  219. 

(tt)  Smee  v.  Martin,  Bonb.  186. 
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of  pattiDg  out  the  infant  apprentice,  on  the  ground  that 

it  was  her  duty  to   maintain  him;   but  this  may  be 

regai*ded  as  overruled  (x). 

Infant  mnst        Advancement  cannot  in  general  be  given  out  of  a 

entitled  to      fund,  to  which  the  infant  is  not  absolutely  entitled,  just 

fund.  ^  maintenance  can  only  be  given  when  the  infant  is 

absolutely  entitled  to  the  income ;  but  it  may  be  done 

if  there  is  a  gift  to  a  class,  with  a  gift  over  to  such 

members  of  the  class  as  shall  attain  twenty-one,  so  that 

some  or  all  of  the  class  must  take  (j/),  or  if  the  consent 

of  the  donee  over  can  be  obtained  (0),  or  perhaps,  as 

in  the  case  of  maintenance,  if  the  contingency  of  the 

infant's  not  taking  the  fund  can  be  insured  against  (a). 

Liability  of        If  an  infant,  entitled   to  a  fund  contingently  on 

inj^adv^cej  attaining  twenty-one,  is  advanced  by  the  trustee,  and 

^^eremfant  (jj^  under  twenty-one,  the  trustee  must  replace  the  fund ; 

entitled.         but  the  infant  himself  on  attaining  twenty-one  cannot 

compel  the  trustee  to  do  so  (&). 


3.  Where  there  is  a  Power  in  the  Instrument 

of  Gift. 

Amountspeci-      If  the  infant  be  not  absolutely  entitled  to  the  fund, 
exceed        ^^^  amount  named  in  the  power  cannot  be  exceeded, 

unless  the  persons  entitled  in  remainder  consent  (c). 
What  Whether  or  not  an  advance  will  be  allowed  must 

advanoes 

allowed.         depend   largely  on  the  words  of  the  power,  and  the 

(aj)  See  ante,  p.  818.  ^M^  j^  $1^0 

(y)  Franklin  y.  Gfreen,  2  Yem.  187.  The  Report  does  not  mention 
that  the  gift  oyer  was  for  such  of  the  children  as  should  attain  twenty- 
one  ;  bnt  this  appears  from  the  Reg.  Lib.,  see  Lewin,  8th  ed.,  589. 

(z)  Evan4  y.  Massey,  1  Y.  &  J.  196 ;  Therry  v.  HemUrsan,  15  L.  T. 
452. 

(a)  See  ante,  p.  809. 

(b)  Worthington  y.  McOraery  23  Beay.  81. 

(c)  TTierry  w,  Henderson, 
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reader  is  therefore  recommended  to  refer  to  the  exact 
words  in  each  case(<2).  Advances  for  the  following 
purposes  have  been  allowed :  putting  an  infant  to 
sea  (e),  maintenance,  where  the  words  of  the  power 
included  this  {/),  purchase  of  a  commission  (g),  a  fund 
settled  on  the  marriage  of  a  daughter  (h),  or  in  a  post- 
nuptial settlement  by  a  son  (i),  setting  up  the  husband 
of  a  daughter  in  business  (k),  but  not  for  payment  of  the 
husband's  debts  {I) ;  setting  up  a  married  daughter  in  a 
farming  business  (m),  payment  of  an  adult's  debts  (n), 
an  advance  to  enable  a  family  to  emigrate  (o),  but  in 
that  case  the  Court  refused  to  allow  lOOOJ.  to  be 
advanced  to  buy  a  farm  in  the  colonies  for  the  son, 
there  being  no  evidence  that  it  was  likely  to  be  success- 
ful. The  advance  must  of  course  be  applied  bond  fide 
for  the  infant's  benefit  (p). 

Where  the  power  is  discretionary,  the  Court  will  not  Discretionary 
as  a  rule  control  the  discretion  of  the  trustees  (q) ;  but  ^^^^' 
if  the  trustees  refuse  or  decline  to  exercise  their  dis- 
cretion, an  inquiry  will  be  directed,  what  would  be  a 
proper  exercise  of  the  power  (r).     If  the  power  is  given 


(d)  Where  the  power  is  to  raise  money  for  the  advancement  in  life 
''or  otherwise  for  the  benefit"  of  the  person  to  be  advanced,  a  very 
wide  discretion  is  given ;  LofwOieT  v.  Bvntiwiky  19  £q.  166 ;  i2e  Breeds' 
JFiU,  1  C.  D.  226. 

(e)  Warr  v.  JFarr,  Prec.  Ch.  213. 
(/)  RoHnMm  v.  KiOey,  80  Beav.  520. 
{g)  Oope  y.  WUmot,  1  Coll.  896,  n. 
(A)  Lloyd  V.  Cocker,  27  Beav.  645. 

(i)  Moper-Curzaii  v.  Boper-Cvrzan.,  11  Eq.  452. 

(k)  PhiUipa  V.  Philliffs,  Kay,  40 ;  Be  Kershato's  Trusts^  6  £q.  822. 

(0  Tdlhot  V.  MwnhJUld,  8  Oh.  622. 

(m)  Talbot  v.  Marshfield, 

(n)  L&ujther  v.  Bentinck,  19  £q.  166. 

(o)  Be  Long,  88  L.  J.  Ch.  125. 

(p)  Simpwn  v.  Brwm,  18  W.  R.  812. 

\q)  EdgeuHyrth  v.  Bdgeworth,  Beatt  828 ;  CoaUs  v.  BrUtlehtrnk,  W. 
K.,  1881,  151 ;  and  cases  cited  amte^  p.  805  (u),  («). 

(r)  Leuns  v.  Lewis,  1  Coz,  162;  Robinson  v.  CUaUrr,  15  Yes.  526  ; 
Kilvingkm  v.  Gray,  10  Sim.  298. 
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for  a  particular  pui*pose  which  becomes  impossible,  it 
cannot  be  exercised  at  all  (s). 
Whether  Advancement  is  not  in  general  confined  to  minority, 

minoritj.        Unless  the  terms  of  the  instrument  which  creates  the 

power  so  provide  (t). 
Adyance  Under   an  ordinary  power   of  advancement,   sums 

brought  into  advanced  would  be  brought  into  hotchpot ;  but  where 
hotchpot.  there  was  a  power  to  advance  only  one  child,  and  a  gift 
to  all  the  children  equally,  it  was  held  that  that  child 
need  not  account  for  the  amount  advanced  to  him  (u). 
Power  vested  If  a  tenant  for  life,  who  has  a  power  to  advance  his 
life  who  children  out  of  the  principal,  mortgage  or  alien  his  life 
aliens.  interest,  he  cannot  exercise  the  power  in  derogation  of 

his  own  act  (v) ;  and  after  the  bankruptcy  of  a  tenant 
for  life,  whose  consent  is  necessary  to  enable  the  trustees 
to  advance  a  child,  they  cannot  do  so  without  the  sanc- 
tion of  the  trustee   in  bankruptcy,  acting  under  the 
directions  of  the  Bankruptcy  Court  (cc),  but  if  a  married 
woman,  not  entitled  for  her  separate  use,  be  tenant  for 
life,  and  she  and  her  husband  concur  in  aliening  the  life 
interest,  the  act  as  to  the  wife  is  a  nullity,  and  she  can 
exercise  the  power  of  advancement  (y). 
A  fund  given       If  part  of  the  fund  remains  unapplied,  its  destination, 
ment  un^^^    ^  ^^  *^®  analogous  question  of  unapplied  maintenance, 
applied.  ig  a  question  of  construction.     If  the  amount  of  the  gift 

is  discretionary  and  the  trustees  bond  fide  exercise  that 
discretion,  the  legatee  cannot  claim  more  than  the 
trustees  give  him  (z),  or  if  there  is  no  absolute  gift,  but 
merely  a  discretionary  power  to  apply  money  in  a  par- 

(*)  Ee  fFarcCs  Trusta^  7  Ch.  727 ;  Ve  Crespigny  v.  De  Onspigny, 
W.  N.,  1886,  24. 

(<)  Clarke  v.  JSTogg,  19  W.  R.  617. 

(u)  Upjohn  V.  Upjohn^  7  Beav.  152. 

(v)  Noel  V.  Henley,  McClell.  &  Y.  802. 

(«)  Cooper  V.  Slight,  27  C.  D.  666  ;  Hole  v.  EscoU,  4  My.  k  Cr.  187. 

(y)  Whitmarsh  v.  Robinson,  1  Coll.  570. 

{%)  Pink  V.  De  Thuiaey,  2  Mad.  157 ;  French  v.  Davidson,  8  Mad. 
896 ;  Cowper  v.  Mantdl,  22  Beav.  281,  disapproved  of  in  Farley  v. 
Eyder,  41  L.  J.  Ch.  588. 
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ticalar  way,  which  it  becomes  impossible  to  do,  the 
donee  cannot  claim  (a) ;  but  if  the  gift  be  for  the 
benefit  of  the  legatee  and  the  discretion  only  apply  to 
the  application  of  the  gift,  then  the  trustees  cannot  by 
any  exercise  of  their  discretion  deprive  the  legatee  of 
what  the  testator  intended  for  him  (b),  and  if  the 
trustees  refuse  or  neglect  to  exercise  their  discretionary 
power,  the  Court  will  if  necessary  declare  that  the  whole 
fund  belongs  to  the  legatee  (c).  So  if  there  be  a  gift 
for  a  specific  object,  and  the  whole  sum  is  not  required 
for  such  object,  the  residue  will  belong  to  the  legatee  (d) ; 
or  if  the  particular  object  become  unattainable,  the 
legatee  will  not  lose  the  gift  (e).  The  principle  in  such 
cases  is  clear,  but  it  is  often  difficult  to  decide  to  which 
class  a  particular  case  belongs. 

A  somewhat  diflFerent  question  arises,  where  the  Advance 
advance  is  actually  made,  and  then  from  some  reason  recalled], 
the  purpose  for  which  it  was  made  fails,  e.g.,  where  a 
commission  is  bought,  and  the  infant  sells  out  directly 
afterwards.  In  such  a  case  it  has  been  held  that  if 
there  is  no  iraud,  the  advance  having  once  become  the 
property  of  the  infant  continues  his  (/). 

The  costs  of  the  advance  must  be  paid  out  of  the  Oosts. 
share  out  of  which  it  is  made  (g). 


(a)  Be  WarcPs  Trusts,  7  Ch.  727  (under  a  deed) ;  De  Crespigny  v. 
D9  Crespigny,  W.  N.,  1886,  24  (under  a  will). 

(b)  Barton  v.  Cooke,  5  Ves.  463 ;  Oreen  v.  Spieer,  1  B.  &  M.  896  ; 
Furley  v.  ffyder,  41  L.  J.  Ch.  583. 

{e)  Chide  v.  WorthingUm,  3  De  6.  &  S.  389  ;  Noel  v.  Jones,  16  Sim. 
809  ;  Be  Coe's  Trusts,  4  K.  &  J.  199 ;  and  see  Bullock  v.  Bullock,  11 
Jnr.  N.  S.  29. 

(d)  Leche  v.  Kilmorey,  T.  k  R.  207 ;  Cope  v.  WUvwt,  1  Coll.  896,  n. ; 
Palmer  v.  FUnoer,  13  Eq.  250. 

(e)  Gfough  v.  Bolt,  16  Sim.  45. 

(/)  Latorie  y.  Banks,  2  K.  &  J.  142 ;  and  see  Andrew  y.  Andrevr, 
22  W.  R.  684. 
(^)  Be  Kershavfs  Trusts,  6  £q.  322. 
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APPLICATIONS  FOR  MAINTENANCE 


4.  How  Applications  for  Maintenance  and  Advance- 
ment made. 


Applications 
for  main- 
tenance. 

Without 
action. 


An  application  for  maintenance  may  be  made  either 
in  an  action,  if  there  be  one  affecting  the  property  of 
the  infant,  or  without  action. 

The  practice  of  allowing  maintenance  without  action 
is  comparatively  modem;  and  this  was  at  first  only 
done  in  cases  of  personal  property  of  small  amount. 
This  distinction  has  now  been  abolished,  and  mainten- 
ance will  be  given  whether  the  income  be  derived  from 
real  or  personal  estate  (h),  and  irrespective  of  the  amount 
or  value  of  the  property  (i) ;  and  it  has  even  been 
charged  on  the  inheritance  of  real  estate  without  an 
action  (X;).  If,  however,  the  right  to  maintenance  is 
doubtful,  an  action  should  be  brought  (I),  or  an  originat- 
ing summons  for  the  administration  of  the  trust,  or  the 
determination  of  the  question,  should  be  issued  (m). 

Where  the  right  to  maintenance  is  clear,  the  applica- 
tion may  be  made  by  petition  or  summons  in  the  form 
of  an  originating  summons,  served  on  the  trustees  or 
other  persons  interested  in  the  fund,  and  supported  by 
evidence  showing  that  the  income  or  corpus  of  the  fund 
is  applicable  to  the  purpose.  A  scheme  showing  the 
heads  of  the  intended  expenditure  should  also  be  put 
in  evidence  (n).  If  an  increase  of  the  allowance  is 
afterwai'ds  required,  the  application  for  it  is  made  by 
an  ordinary  summons,  supported  by  an  affidavit  showing 


(A)  Exp,  StarkUy  8  Sim.  889 ;  B/6  Angell,  18  Sim.  258. 

(0  Be  Christie,  9  Sim.  643. 

{k)  Be  ffotoarthf  8  Ch.  415  ;  but  see  ante,  p.  807. 

(l)  Fairman  v.  Oreen,  10  Yes.  45 ;  see,  however,  Br  Colgan,  19  C. 
D.  805. 

(m)  Under  R.  S.  C,  Ord.  LY.  rr.  3,  4.  This  is  the  proper  conrae, 
where  an  order  for  payment  is  asked  for ;  see  Be  LofthouMf  29  C.  D. 
921. 

(n)  Dan.  Ch.  Pr.  1126. 
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the  necessity  for  an  increase  (o).  On  a  summons  of  this 
kind,  the  Court  has  no  jurisdiction  to  make  any  order 
upon  the  trustees  or  other  persons  for  the  payment  of 
maintenance  (p). 

In  an  action  or  proceedings  for  administration,  appli-  In  an  action, 
cations  for  maintenance  should  be  made  by  summons  for  adminis- 
in  chambers :  directions  as  to  maintenance  are  not  now  tration. 
given  in  the  judgment  (q). 

Where  the  fund  out  of  which  the  advancement  is  to  be  Applications 
made  is  in  Court,  or  the  infant  is  a  ward  of  Court,  or  the  Qient. 
administration  of  his  estate  or  his  maintenance  is  under 
the  direction  of  the  Court,  an  allowance  for  his  advance- 
ment should  be  applied  for  by  summons  (r),  supported 
by  affidavits  or  other  evidence  showing  the  amount  Evidence. 
required  to  be  advanced,  the  wishes  of  the  infant  and 
his  fitness  for  the  profession,  trade,  or  business  selected. 
Where  it  is  proposed  to  article  or  apprentice  the  infant, 
the  respectability  of  the  intended  master,  and  the  pro- 
priety of  the  premium  are  also  usually  required  to  be 
shown  by  affidavit.  The  articles  or  indentures  of  ap- 
prenticeship are  usually  settled  at  chambers.  Provision 
is  sometimes  made  for  the  return  by  the  master  of  a 
portion  of  the  premium  (s),  in  the  event  of  either  the 
master  or  the  infant  dying  during  the  term  (t). 

(o)  Dan.  Cai.  Pr.  1126. 

ip)  Be  Lo/lhouse,  29  C.  D.  921. 

(q)  Seton,  728  ;  R.  S.  C,  Ord.  LV.  r.  2  (12). 

(r)  R.  S.  C,  Ord.  LV.  r.  2  (12).  Bat  it  has  been  held  that  an  appli- 
cation for  adrancement  ont  of  moneys  exceeding  £1000  in  Court  under 
the  Legacy  Dnty  Act  should  be  by  petition ;  Be  Coore,  W.  N.,  1888, 
167  ;  and  see  Ord.  LV.  r.  2  (4). 

{$)  See  anUf  p.  98. 

(0  Dan.  Ch.  Pr.  1127. 


CHAPTER   XIX. 


Guardian 
should  pre- 
Tent  unfitting 
marriage. 


Marriage  Act 
of  Geo.  IV. 
Consent  of 
guardians 
required. 


RIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THE 

PERSON  (continued). 

Section  5. — Ma/rriage, 

It  is  the  duty  of  a  guardian  to  prevent  disparage- 
ment of  his  ward's  person  by  an  unfitting  marriage; 
and  in  one  case  it  was  said  that  guardians  would  be 
justified  in  stopping  the  elopement  of  a  female  ward 
by  detaining  her  clothes  (a). 

By  s.  16  of  the  Marriage  Act,  4  Geo.  IV.  c.  76  (6), 
consent  to  the  marriage  of  an  infant  must  be  given  by 
the  father  if  living,  or  if  he  be  dead,  by  the  lawfully- 
appointed  guardians,  or  one  of  them ;  and  if  there  be 
no  such  guardians,  then  by  the  mother,  if  unmarried, 
and  if  not  by  the  guardians  of  the  person  appointed  by 
the  Court,  or  one  of  them. 

A  guardian  for  this  pui*pose  may  be  appointed  on 
petition  (c). 

By  s.  17,  if  the  guardians  or  mother  are  non  compos^ 
or  beyond  seas,  or  unreasonably  refuse  to  consent  to 
the  marriage,  either  of  the  parties  may  apply  by  peti- 
tion to  the  Court,  and  the  Court  may  proceed  upon 
such  petition  in  a  summary  way,  and  if  the  proposed 
marriage  appears  to  be  proper,  may  judicially  declare 
it  to  be  so,  and  such  judicial  declaration  is  to  be  as 
effectual  as  a  consent  by  the  proper  persons. 

(a)  Barker  v.  Taylor,  1  0.  &  P.  101.  As  to  marriage  generally,  see 
Seton,  755-770. 

(b)  See  amUf  p.  128. 

(e)  Re  JFoolacombe,  1  Mad.  218 ;  see  also  JTa^.  Becker,  1  B.  C.  C.  555. 


MABRIAGB.  333 

Though  consent  is  required,  a  marriage  without  it  is 
still  valid  (d).  The  consent  of  the  guaurdians  must  of 
course  be  honestly  given,  and  not  made  the  subject  of 
a  bargain  with  the  ward  (e). 

To  constitute  a  fitting  marriage,  there  must  be  con-  Requisites  of 
gruity  of  age,  fair  equality  of  rank  and  fortune,  and  a  ^Jriaro, 
proper  settlement  of  the  ward's  property. 

What  these  requisite  qualifications  are,  we  shall  see 
more  plainly  in  considering  the  cases  where  the  parties 
have  been  punished  for  neglect  of  them. 

First,  where  the  infant  is  a  ward  of  Court,  and  herein  I.  Where 
as  to  qualifications  required  in  respect  of —  \i  cSurt.^* 

(1.)  Congruity  of  age. 

(2.)  Equality  of  rank  and  fortune. 

(3.)  Settlements  made  by  the  Court  on  the  marriage 
of  an  infant  ward. 

(1.)  It  has  been  held  an  aggravation  of  the  con- (i.)  Congruity 
tempt,  in  marrying  without  leave,  that  the  infant  was  ^  ^^ 
younger  than  the  wife,  he  being  an  undergraduate  at 
Oxford  (/).  So  where  the  infant  was  a  boy  of  seven- 
teen {g\  or  the  infant  eighteen,  and  the  intended  wife 
a  widow  of  thirty-five  (A),  or  the  infant  a  boy  of  seven- 
teen (t),  or  the  infant  nineteen  and  the  lady  twenty- 
eight  (k),  or  the  infant  fourteen  {I), 

As  to  female  infants,  the  Court  has  held  the  ages  to 
be  incongruous  or  unfitting,  where  the  girl  was  sixteen 
and  the  husband  sixty  (m) ;  where  the  girl  was  thir- 
teen {n) ;  where  the  girl  was  nine  and  a  half  (o) ;  where 


(d)  See  wrUe,  p.  123. 

(«)  See  ajUe^  p.  124. 

(/)  Herbert* a  Casey  8  P.  W.  116. 

(g)  Lord  Raymond^ 8  Case,  Cas.  t.  Talb.  58. 

(h)  Pearce  v.  Crutchfield,  14  Ves.  206. 

(i)   WarUr  v.  Ycrrke,  19  Ves.  451. 

(*)  Dawsm  v.  TTiampsan,  12  L.  T.  N.  S.  178. 

(Q  Eip-e  V.  Shaftesbury,  2  P.  W.  103. 

(m)  Hughes  v.  Science,  2  Eq.  Caa.  Ab.  756. 

(n)  ffodgens  v.  Hodgens,  4  CI.  &  Fin.  823. 

(o)  QooddU  V.  Harris,  2  P.  W.  661  j  Arum,,  Ktzg.  106. 
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she  was  fourteen  (2>) ;  where  she  was  twelve  and  a 
half  {q)  ;  where  she  was  eleven  (r). 
(2.)  Equality  (2.)  It  is  a  great  aggravation  of  the  contempt,  if  the 
fort^e.*^  rank  or  fortune  of  the  intended  husband  or  wife  be 
much  below  that  of  the  infant  («).  In  Herbert* 8  case 
the  ward,  an  undergraduate  at  Oxford,  with  a  fortune 
of  1200J.  a  year,  was  drawn  in  to  marry  a  maid-servant ; 
in  Hughes  v.  Science  (f)  the  husband  was  a  watch- 
maker ;  in  Ooodcdl  v.  Harris  (u)  an  apprentice  to  a 
wig-maker ;  in  Shipbrook  v.  Hinchiribrook  (x)  a  Jew 
singer ;  in  Chassaing  v.  Parsonage  (y)  an  usher ;  in 
Priestly  v.  Lanib  {z)  a  writing-master  in  the  school 
where  the  ward  was;  in  Bathurst  v.  Murray  (a)  an 
apprentice  to  a  silversmith ;  in  JEdes  v.  Brereton  (6) 
the  son  of  a  nobleman's  steward ;  and  Lord  Eldon  (c) 
refers  to  a  case  where  he  prevented  the  son  of  a  baronet 
from  marrying  the  daughter  of  a  bricklayer.  In  Bv/Uer 
V.  Freeman  {d)  the  wife  was  the  sister  of  a  shopkeeper 
without  fortune;  in  Hill  v.  Turner (e)  a  woman  in 
mean  circumstances  and  of  bad  character.  In  nearly 
all  these  cases  inequality  of  fortune  was  an  element  in 
the  case  as  well  as  difference  of  rank.  But  inequality 
of  fortune  may  be  a  sufficient  objection,  though  the  rank 
of  the  intended  husband  be  much  higher  than  that  of 
the  ward.    Thus  in  Smith  v.  Smith  (/),  on  the  petition 

{p)  Millet  Y.  JUnose,  7  Yea.  419. 

{q)  Harford  v.  Morris,  2  Hagg.  ConA.  R.  48S. 

(r)  jRoach  v.  Garvan,  1  Yea.  sen.  167. 

{$)  fferbert's  Case,  8  P.  W.  116. 

(0  2  Eq.  Cas.  Ab.  756. 

(u)  2  P.  W.  561. 

(x)  Dick.  547. 

(y)  5  Ves.  15. 

(z)  6  Yes.  421. 

(a)  8  Ves.  74. 

(b)  West,  348. 
{e)  2  Russ.  29. 

(d)  Amb.  802. 

(e)  1  Atk.  515. 
(/)  8  Atk.  804. 


MARRIAGE  WITH  WARD.  335 

of  the  ward's  mother,  she  was  restrained  from  marrying 
Mr.  Barry,  fourth  son  of  Lord  Ban-imore.  Mr.  Barry 
had,  however,  been  guilty  of  misconduct,  and  the  father 
of  the  lady  during  his  life  strongly  disapproved  of  the 
match.  In  another  case,  though  the  guardians  and  all 
parties  approved.  Lord  Gordon,  who  had  only  an  allow- 
ance from  his  father,  and  was  unable  to  settle  any  pro- 
perty of  his  own,  was  restrained  from  marrying  a  ward 
of  Court  with  a  large  fortune,  although  he  was  willing 
to  allow  the  bulk  of  her  fortune  to  be  settled  on  her  for 
her  separate  use  (g).  A  marriage  with  a  foreigner  may 
be  allowed  {h). 

As  the  Coui-t  has  power  to  punish  guardians  and  all  Improper 
parties  who  have  brought  about  an  improper  marriage  j^^^ifi^. 
with  a  ward  of  Court,  so  the  Court  will  restrain  all 
pei-sons  from  bringing  about  such  a  marriage,  and  pre- 
vent the  other  party  holding  communications  with  the 
ward  (i).  If  the  Court  consider  the  marriage  improper, 
it  can  make  no  difference  that  the  guardians  consent  (k). 

Where  a  contempt  of  Court  has  been  committed  by  Marriage  with 
marrying  a  ward  without  leave,  the  Court  has  juris-  J^*^  without 
diction  to  punish  all  who  have  contnved  it,  in  the  case  punished. 
of  a  peer  or  peeress  by  issuing  sequestration  (Z),  or  in 
the  case  of  others  by  committing  them  to  prison  (m)  ; 
and  if  a  person   in  contempt    be  carrying    on   any 


to)  Ghrdan  t.  IrvnUy  4  B.  P.  C.  856. 

(A)  Fleming  v.  FUmiiig^  Chamb.  lufants,  211. 

(i)  SfMJlh  V.  Smilh,  8  Atk.  804 ;  OoodM  v.  Harris,  2  P.  W.  660 ; 
Lord  JRaynumd's  Ckue,  Cas.  t.  Talb.  68 ;  JFarUr  t.  Varke,  19  Yes. 
451 ;  the  case  cited  by  Lord  Eldon,  2  Ruse.  29 ;  Dawson  v.  Thompaon, 
12L.  T.  N.  S.  178. 

(h)  Gordon  y.  IrmUy  4  B.  P.  C.  855  ;  or  the  father,  per  Lord  Eldon, 
in  WeXUaUy  ▼.  Beavforif  2  Rues.  p.  29. 

(V)  Bifre  Y.  Shaflekmry,  2  P.  W.  103. 

(m)  StaepooU  y.  BeaumorU,  8  Vea.  89 ;  Wijich  y.  James,  4  Yes.  886  ; 
Bathursl  y.  Murray,  8  Ye&  74 ;  Baseley  y.  Baseley,  4  01.  k  Fin.  878, 
n.  ;  Kent  y.  Burgess,  11  Sim.  861  ;  Butler  y.  Freeman,  Amb.  801. 
Before  a  motion  to  commit  is  made,  the  matter  should  be  brought 
before  the  judge  in  chambers,  that  he  may  consider  whether  it  will^be 
for  the  infant's  benefit ;  Brown  y.  Barrow,  48  L.  T.  867. 
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proceedings  in  Court,  they  wUl  be  stayed  till  he 
appear  (n) ;  and  if  the  case  be  very  flagrant  the  Court 
may  order  all  parties  to  be  indicted  for  a  conspiracy  (o). 
Where  a  ward  was  induced  to  marry  a  prostitute,  and 
the  Court  ordered  him  to  be  delivered  to  his  guardian, 
to  be  sent  abroad,  and  restrained  the  wife  from  having 
any  intercourse  or  communication  with  him,  it  was  held 
that  he  did  not  "  conduce  "  to  her  subsequent  adultery, 
within  s.  31  of  the  Matrimonial  Causes  Act,  1857  (p). 

"  It  is  evident  that  the  moral  nature  of  these  mar- 
riages, with  wards  of  the  Court  or  not,  differ  as  much 
as  light  and  darkness.  Some  are  very  flagitious ; 
others  venial "  (q) ;  and  "  though  the  Court  does  not 
punish  immorality  as  such,  if  it  discover  gross  im- 
morality in  circumstances  forming  a  contempt,  the 
Court  has  always  been  in  the  habit  of  attending  to 
such  circumstances"  (r).  Ignorance  that  the  infant 
was  a  ward  of  Court  is  not  a  defence  (a). 

Where  the  marriage  is  of  doubtful  validity,  the  Court 
will  direct  an  inquiry  whether  it  is  a  valid  marriage  or 
not,  and  will  in  the  meantime  restrain  the  parties  from 
all  intercourse,  and  if  the  marriage  be  not  a  legal  one, 
and  the  parties  have  cohabited,  will  order  them  to  be 
married  again  (t).  But  where  the  girl  was  only  nine-and- 
a-half,  the  husband  was  restrained  from  all  intercourse, 
so  that  she  might  disagree  to  the  marriage  at  the  age  of 
twelve,  if  she  wished  {u) ;  and  iu  one  case  the  husband 
was  committed  to  prison,  and  an   Act  of  Parliament 

(n)  Brummell  y.  MePherson,  7  Yea.  287. 

(o)  Ball  y.  CouUs,!  Y.  &  B.  292 ;  Wade  y.  Broughton,  8  V.  &  B. 
172  ;  Millet  y.  Bowse,  7  Ves.  419. 

{p)  Beavan  v.  BeavaUf  8  Jur.  "NT.  S.  1110. 

(q)  Per  Lord  Eldon,  Ball  v.  Coutts,  1  V.  &  B.  299. 

(r)  IbicL  ;  and  see  Chaasaing  y.  Parwnajge,  5  Yes.  14. 

{8)  Herbert's  Case,  8  P.  W.  116  ;  Nicholson  y.  Squire,  16  Yes.  269  ; 
Edes  y.  Brereton,  West,  848  ;  Salles  y.  Savignon,  6  Yes.  572.  But  see 
post,  p.  837  (a). 

(t)  Butler  y.  Freeman,  Amb.  801  ;  Bathurst  y.  Murray,  8  Yes.  74 ; 
Be  Walker,  LI.  &  G.  t  Sug.  299  ;  4  CI.  &  Fin.  328 ;  Kent  y.  Burgess, 
11  Sim.  361  ;  Brennan  y.  Brennan,  16  L.  T.  456. 

{u)  Goodall  y.  Marris,  2  P.  W.  660. 
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obtained  for  dissolving  the  marriage  (v) ;  in  another  {w), 
where  the  girl  was  twelve-and-a-half,  the  marriage  was 
declared  void. 

If  the  infant  be  a  male,  it  is  said  the  same  order  would  In  case  of 
be  made  on  the  ground  of  morality  (oj),  though  it  is  ™*  ®  "^ ' 
difficult  to  see  what  jurisdiction  the  Court  has  to  make 
an  infant  marry  against  his  will ;  and  in  fact  in  another 
case  (y),  as  the  marriage  appeared  to  be  void,  a  suit  for 
nullity  of  marriage  was  ordered  to  be  instituted  at  the 
expense  of  the  infant's  estate,  though  the  pretended  wife 
was  pregnant. 

It  is  an  aggravation  of  the  contempt  where  there  is  Offence 
criminality  or  fraud  in  the  case,  as  where  advantage  has  ^^J^^d. 
been  taken  of  confidential  relationships  (z). 

It  is  an  alleviation  of  the  contempt,  if  the  person  Ignorance 
who  marries  the  ward  is  ignorant  of  the  fact  that  she  is  jg  ^ard  a^ 
a  ward  of  Court  (a),  and  the  marriage  is  in  other  respects  mitigation. 
proper  and  approved  by  the  ward's  friends  (6). 

Where  the  parties  have  been  actually  committed,  the  Contempt 
Court  will  not  keep  them  in  prison  an  indefinite  time  (c) ;  °^  ^^^ 
but  they  will  obtain  their  discharge  on  petition,  in  which 
they  must  express  contrition,  and  submit  to  such  order 
as  the  Court  may  deem  fit ;  it  has  been  held  that  the 
husband  will  not  be  discharged  till  be  has  executed  a 
proper  settlement  on  the  ward,  and  a  new  marriage  has 


{v)  Referred  to  in  Eyre  y.  Shaftesbury ^  2  P.  W.  p.  112 ;  but  it  is 
very  difficult  to  obtain  such  an  Act ;  see  Field's  Marriage  AnntUling 
SiU,  2  H.  L.  C.  48,  and  cases  there  cited. 

(w)  Harford  ▼.  Morris,  2  Hagg.  Ck)n8.  R.  428. 

(x)  Chamb.  Infants,  228.     See  Be  Murray,  8  Dm.  k  War.  88,  86. 

(y)  WarCer  y.  Vorke,  19  Yes.  451.  As  to  suits  for  nullity,  see  antef 
p.  125. 

(z)  Priestly  v.  Lamb,  6  Yes.  421 ;  Hodgem  ▼.  Hodgens,  4  CI.  &  Fin. 
828  ;  Chassaing  v.  Parsonage,  5  Yes.  14 ;  Millet  y.  Rowse,  7  Yes.  419. 

(a)  Barrington  y.  Orogan,  Beatt.  199. 

(b)  Richardson  v.  Merrifield,  4  De  O.  &  S.  161 ;  Stevens  y.  Savage, 
1  Yes.  jun.  154  ;  SaXUs  y.  Savignon,  6  Yes.  572 ;  Lespinasse  y.  Long- 
den,  3  Yea  98,  a. ;  i20  Tweedale,  John.  109  ;  Be  Cooke,  15  Jur.  765. 

(e)  BtUler  y.  Freeman,  Amb.  801. 

8.IJ.I.  Z 
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been  celebrated,  if  the  old  one  is  invalid  or  question- 
able (cQ,  but  it  is  doubtful  whether  a  settlement  would 
now  be  thus  enforced  (e). 

If  it  is  not  an  aggravated  case  of  contempt,  or  the 
committal  of  the  husband  would  work  great  injury,  an 
undertaking  to  execute  a  settlement  will  be  sufficient ; 
as  if  he  be  an  officer  in  the  army  (/),  or  a  foreigner 
ignorant  of  the  law  (g) ;  and  the  Court  will  of  course  see 
that  the  husband  does  not  evade  the  undertaking  {h). 

The  Court  has,  however,  no  jurisdiction  to  compel  its 
wards  to  settle  their  own  property,  because  they  have 
been  guilty  of  contempt  in  marrying  without  leave ;  and 
an  order  that  a  ward  do  so  is  void  (i). 

(3.)  We  have  now  to  consider  the  third  requisite  to  a 
fitting  marriage,  viz.,  that  a  proper  settlement  of  the 
infant's  property  be  made. 

Before  the  Infants  Settlement  Act  (j)  an  infant,  as 
we  have  seen  (/c),  had  no  power  to  execute  a  binding 
settlement,  except  that  in  the  case  of  a  female  infant  a 
settlement  of  her  chattels  real,  or  personal  estate,  was 
looked  upon  as  the  deed  of  the  husband,  and  held  binding 
on  him.  And  in  spite  of  some  dicta  to  the  contrary,  the 
Court  had  no  power  to  make  a  binding  settlement  for  an 
infant  {I),  or  to  compel  a  woman  to  acknowledge  a  deed 
for  the  purpose  of  carrying  out  a  settlement  ordered  by 
the  Court  (m). 

The  power  of  infants  to  make  binding  settlements  of 

{d)  Cox  ▼.  Bennet,  22  W.  R,  819 ;  FUld  ▼.  Brovni,  17  Beav.  146. 

(e)  Be  Sampson  and  WaXl^  25  C.  D.  482,  whero  Kay,  J.,  so  held, 
bat  the  Court  of  Appeal  did  not  decide  the  point. 

(/)  Qrun  ▼.  Pritzler,  Amb.  602 :  Staqpoole  y.  Beaumont^  8  Yes.  89  ; 
Lespinasse  ▼.  Longden,  8  Yes.  98,  a. 

(g)  SdUes  v.  SaviffnoTi,  6  Yes.  572. 

(h)   Winch  y.  James,  4  Yes.  886. 

(t)  Leigh  v.  Leigh,  40  C.  D.  290. 

{j)  18  k  19  Yict  c.  48. 

(k)  Ante,  pp.  29,  81. 

(0  Field  y.  Moore,  7  De  G.  M.  k  G.  691 ;  Blood  y.  Br€U^,  then 
cited. 

(m)  Jordan  y.  Jones,  2  Ph.  170,  and  Foxon  y.  Foxon,  there  cited. 
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their  property  on  marriage  being  thus  imperfect,  an  Act 
was  passed  (n),  by  which^  after  reciting  that  great  incon- 
veniences and  disadvantages  arise  in  consequence  of 
persons  who  marry  during  minority  being  incapable  of 
making  binding  settlements  of  their  property,  it  is 
enacted  that  ''  from  and  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  every  infant  upon  or  in  contempla- 
tion of  his  or  her  marriage,  with  the  sanction  of  the 
Court  of  Chancery,  to  make  a  valid  and  binding  settle- 
ment, or  contract  for  a  settlement,  of  ail  or  any  part  of 
his  or  her  property,  or  property  over  which  he  or  she 
has  any  power  of  appointment,  whether  real  or  personal, 
and  whether  in  possession,  reversion,  remainder,  or 
y^^  ^,H^  expectancy ;  and  every  conveyance  (o),  appointment,  and 


J^^|J;;^^;^*a8signment  of  such  real  or  personal  estate,  or  contract 


^rsAu^.  to  make  a  conveyance,  appointment,  or  assignment  7^  ^^  e^.^^;a^ -*- ^^-A^ 
thereof,  executed  by  such  infant,  with  the  approbation  ^JS^/^^JJUS^^T///^ 
of  the  said  Court,  for  the  purpose  of  giving  effect  to  iJtt^^  ^t^^A.  ^^ 
such  settlement,  shall  be  as  valid  and  effectual  as  ^^  ^<^^*'J//^^^^^'^ 
the  person  executing  the  same  were  of  the  full  age  of  >y^  ^A**^ J^*^^, 
twenty-one    years  (p).      Provided    always    that    this  fi^0^»*t^  ^t  toL  Uf^ 
enactment  shall  not  extend  to  powers  of  which  it  is 
expressly  declared  that  they  shall  not  be  exercised  by 
an  infant "  (9). 

It  having  been  decided  in  one  case  that  this  Act  did  Practice 
not  extend  to  Ireland  (r),  an  Act  was  passed  («)  enacting  ^t 
that  the  "Court  of  Chancery  "  should  include  the  Court 
of  Chancery  in  Ireland. 

Upon  applications  under  this  Act  evidence  must  be 
produced  (t)  to  show, — 

1.  The  age  of  the  infant. 

(n)  18  h  19  Viet.  c.  48. 

(0)  See  B/i  Laeey^  6  Q.  B.  D.  154,  for  the  form  of  the  certificate  of 
acknowledgment  in  such  a  case. 

ip)  Bat  the  disability  of  infancy  only  is  removed ;  the  disability  of 
A  feme  eoverte  remains  ;  see/ws^,  p.  845  (/). 

(5)  S.  1. 

(r)  Re  MeOlifUoek,  10  Ir.  Ch.  469. 

(«)  28  &  24  Yict  c.  88. 

[t)  R.  S.  C,  Ord.  LV.  r.  26. 
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2.  Whether  the  infant  has  any  parents  or  guardians. 

3.  With  whom,  or  under  whose  care,  the  infant  is 
living ;  and  if  the  infant  has  no  parents  or  guardians, 
what  near  relations  the  infant  has. 

4.  The  rank  and  position  in  life  of  the  infant  and 
parents. 

5.  What  the  infant's  property  and  fortune  consist  of. 

6.  The  age,  rank,  and  position  in  life  of  the  person  to 
whom  the  infant  is  about  to  be  married. 

7.  What  property,  fortune,  and  income  such  person 
has. 

8.  The  fitness  of  the  proposed  trustees,  and  their 
consent  to  act. 

The  proposals  for  the  settlement  of  the  property  of 
the  infant,  and  of  the  person  to  whom  such  infant  is 
proposed  to  be  married,  are  to  be  submitted  to  the 
Judge. 
Whether  It  seems  that  a  petition  under  this  Act  does  not 

^es  infant  ^^^^^  ^^^  infant  a  ward  of  Court  (u),  consequently  the 
a  ward  of  Oourt  is  not  bound  to  consider  the  propriety  of  the 
marriage,  but  only  the  fitness  of  the  settlement,  though 
''what  in  each  particular  case  should  be  deemed  a 
proper  settlement  must  sometimes  lead  to  an  inquiry 
into  all  the  circumstances  of  the  proposed  marriage"  (v). 
In  Be  Strong  an  affidavit  was  made  that  the  guardian 
was  a  fit  person  and  the  marriage  a  proper  one,  and  the 
practice  now  seems  to  be  to  approve  of  the  marriage  as 
well  as  of  the  settlement.  The  former  may  be  done 
without  a  reference  (w).  The  fact  of  the  Court  approving 
of  a  settlement  of  a  fund  does  not  preclude  the  infant 
from  complaining  of  a  prior  breach  of  trust  in  reference 
to  that  fund  (x). 

Section  2  provides  that  "in  case  any  appointment 
under  a  power  of  appointment,   or  any  disentailing 

(u)  B4  DaUcn,  6  De  G.  M.  k  G.  201 ;  Be  Strong,  26  L.  J.  Ch.  64. 

(v)  Per  Lord  Cmnworth,  L.-C.,  JRe  DaUon. 

\w)  JExp.  Smiih,  22  W.  R.  294. 

(«)  Zafnbaeo  t.  Cat$av$tH,  11  Kb.  489. 
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assurance,  shall  have  been   executed    by  any  infant  Disentailing 

2^<^itT7t  ^^^^^^^°"^^  under  the  provisions  of  this  Act,  and  such  infant  die  * 
^jji^^.  infant  shall  afterwards  die  under  age,  such  appointment,  imder  age. 
•^-'j/^V^or    disentailing    assurance,    shall    thereupon    become 
/:^  TV  •*  absolutely  void." 

fj^,u/^»y  J I  Section  3  enacts  that  "  the  sanction  of  the  Court  to  Sanction  of 
ic^ffr  ^ny  gy^jj  settlement  or  contract  for  a  settlement  may  obtained. 
be  given,  upon  petition  presented  by  the  infant  or  his 
or  her  guardian,  in  a  summary  way,  without  the  insti- 
tution of  a  suit ;  and  if  there  be  no  guardian,  the  Court 
may  require  a  guardian  to  be  appointed  or  not  as  it 
shall  think  fit,  and  the  Court  also  may,  if  it  shall  think 
fit,  require  that  any  persons  intercKted  or  appearing 
to  be  interested  in  the  property  should  be  served  with 
notice  of  such  petition  "  {y).  But  the  application  must 
now  be  made  by  summons  {z). 

Section  4  enacts  **  that  nothing  in   this   Act   shall  Act  only 
apply  to  any  male  infant  under  the  age  of  twenty  years,  ^j^  ^^^^^ 
or  to  any  female  infant  under  the  age  of  seventeen  years.*'  twenty,  or 
It  has  been  decided  by  the  Court  of  Appeal  that  the  seventeen. 
Act  extends  to  post-nuptial  settlements,  if  the  infant  is  post-nnptial 
a  ward  of  Court  (a)  ;  and  by  the  Chancery  Division  (6),  settlements. 
that  there  is  jurisdiction  to  direct  a  settlement  under 
it,  after  a  married  female  infant  has  attained  the  age  of 
seventeen,  before  which  age  the  Act  does  not  apply; 
but  the  House  of  Lords  has  expressly  refused  to  decide 
the  point,  and  it  must  be  considered  doubtful  (c).     In  a  whether  a 
recent  case  in  Ireland  {d)  the  question  was  much  dis-  ^tuwnen?^ 
cussed  whether  a  power  conferred  by  the  settlement  can  be  exer- 
could  be  exercised  during  infancy.    An  infant  ward  of  infant/ 
the  English  Court  of   Chancery  married,  and   by  a 


(y)  For  the  practice  under  the  Act,  see  Morg.  Ghanc  Orden,  6th 
ed.,  96 ;  Dan.  Chan.  Pr.  1187 :  Seton,  765. 
(«)  B.  S.  C,  Ord.  LV.  r.  2  (10). 
(a)  Be  Sampwn  arid  Wall,  25  Ch.  D.  482. 

{h)  Be  Fhaiipa,  84  C.  D.  467  ;  bat  see  Leigh  y.  Leigh,  40  C.  D.  290. 
{c)  See  SecUon  y.  iieaUm,  18  App.  Cas.  61. 
(rf)  Be  ArmU'B  Trueta,  I.  B.  5  Eq.  852. 
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settlement  under  the  Act,  duly  prepared  in  chambers, 
part  of  her  property  was  settled  on  herself  and  husband, 
and  another  part  as  she  should,  whether  before  or  after 
attaining  twenty-one,  by  deed  or  will  appoint.  The 
day  after  the  marriage  she  appointed  the  whole  fund  to 
a  Mr.  F17.  It  was  held  by  the  Vice-Ohancellor  that 
the  Act  was  intended  to  enable  infants  to  make 
binding  settlements,  not  to  defeat  a  settlement  by 
appointing  away  part  of  the  settled  property.  The 
capacity  of  an  infant  to  execute  powers  has  been 
already  discussed  (e). 

The  provisions  of  a  settlement  will  vary,  according  as 
the  marriage  has  taken  place  with  or  without  the 
consent  of  the  Court. 

First,  where  the  consent  of  the  Court  has  been  pre- 
viously obtained. 
Marriage  set-  No  very  definite  rules  can  be  laid  down  as  to  the 
thD^wMit^of  ^^'•^ure  of  the  settlement  in  this  case,  as  the  Court  has 
*ht  ^^^  ^  *  "^de  discretion,  and  will  "  give  its  sanction  to  any 
preYionsiv.  arrangement  such  as  a  prudent  father  would  approve 
of"  (/)•  "The  initiative  comes  from  the  parties,  and 
the  active  interference  of  the  Court  is  usually  confined 
to  keeping  them  within  the  limits  of  what  it  considers 
expedient  and  suitable  to  the  circumstances,  and  of 
deciding  in  case  of  difierence  of  opinion "  (g).  The 
usual  outline  of  a  settlement  would  probably  be  that  the 
husband  would  take  the  first  life  interest  in  his  own 
property,  and  the  wife  the  first  life  interest  in  hers,  to 
her  separate  use  without  power  of  anticipation.  Then 
the  issue  of  the  maiTiage  would  be  provided  for  in  the 
usual  way,  and  in  default  of  issue  the  property  of  the 
husband  is  generally  limited  to  him  absolutely,  and  the 
property  of  the  wife,  if  she  survive  her  husband,  to  her 
absolutely ;  if  she  die  in  his  lifetime,  according  as  she 
shall  appoint  by  will,  and  in  default  of  appointment,  to 

(e)  See  ante,  p.  41. 

(/)  Per  Tamer,  L.  J.,  Martin  y.  Fogter,  7  De  O.  H.  &  G.  102. 

{g)  8  Day.  Gonr.,  Srd  e<L,  195,  n. 
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her  statutory  next  of  kin  (A).  The  more  recent  prac- 
tice, it  seems,  is  to  give  a  power  of  appointment  to  the 
wife,  whether  she  survive  her  husband  or  not  (i).  If 
she  be  illegitimate,  and  so  have  no  next  of  kin,  the 
ultimate  limitation  will  be  to  her  absolutely  {k).  Mr. 
Davidson  (l)  refers  to  a  case  where  the  ward  had  large 
real  estate,  and  the  intended  husband  was  of  compara- 
tively small  means.  Part  of  the  lady's  property, 
including  the  mansion  house,  and  the  whole  of  his  own 
property,  was  settled  on  the  husband,  so  as  to  make  his 
income  about  equal  to  that  of  his  wife,  the  rest  of  the 
wife's  property  being  settled  on  her.  In  Re  Healey  (m) 
the  ward  had  4002.  and  a  small  freehold.  The  4002. 
was  paid  to  the  husband,  and  the  freehold  settled  on 
the  wife  for  her  separate  use,  without  power  of  antici- 
pation. In  Re  McClintock  (n)  the  ward  was  entitled 
to  an  estate  tail  in  possession  producing  30002^.  a  year. 
The  proposed  settlement  was,  that  the  property  should 
be  limited  to  the  infant  and  his  heirs  until  marriage, 
then  to  uses  in  strict  settlement,  and  after  giving  him 
a  general  power  of  appointment  the  ultimate  limitation 
was  to  a  collateral ;  and  300/.  a  year  was  proposed  to  be 
given  to  the  infant's  mother,  who  was  his  guardian. 
The  Lord  Chancellor  of  Ireland  said  that  the  first 
limitation  must  be  to  the  old  uses  until  the  marriage, 
the  gift  to  the  mother  must  be  struck  out,  and  the 
ultimate  limitation  must  be  to  the  infant  Provision 
should  be  made  for  the  children  of  a  second  marriage  (o). 
In  some  of  the  older  cases  this  was  done  by  declaiing  a 
trust  for  them  (p),  but  in  spite  of  the  objection  of  Lord 

(A)  lb.,  p.  68. 

(i)  Exp.  SmUh,  22  W.   R.  294  ;  and  see  Smith  v.  Iliffe,  20  Eq. 

{h)  Kent  ▼.  Burgeaa,  II  Sim.  861. 

(Q  8  Day.  Cony.,  8rd  ed.,  70  (a). 

(m)  I  Con.  k  L.  898. 

(n)  10  Ir.  Ch.  R.  469. 

\o)  Rudffe  y.  WinnaU,  II  Beay.  98 ;  Long  y.  Long,  2  8.  k  St.  119. 

( p)  Wells  y.  Price,  6  Ves.  398  ;  XUlet  y.  Hawse,  7  Vm.  419. 
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Eldon,  that  if  the  husband  were  to  die  leaving  the  wife 
an  infant  she  could  not  exercise  the  power  (q),  the 
practice  now  is  to  provide  for  issue  of  a  future  marriage 
by  giving  the  wife  power  to  appoint  to  each  of  them  a 
share  not  greater  than  the  share  of  each  child  of  the  first 
marriage  (r).  In  Be  Hoare  (a),  Stuart,  V.-C,  refused  to 
rectify  a  settlement  by  inserting  a  provision  for  children 
of  a  second  marriage,  saying  that  the  husband  married 
on  the  faith  of  the  settlement  as  it  stood.  A  covenant 
—  7r/l5i?'!i^7i^**i*^  settle  after-acquired  property  coming  to  the  wife  is 
^>iir^Su^-f/i^/ofteii  inserted  (t).    In  Re  WiUiams  (u)  the  name  and 

arms  clause  was  inserted,  but  not  special  clauses  to 
prevent  the  husband  being  a  Roman  Catholic. 

Where  the  fund  is  small,  expense  may  be  saved  by 
embodying  the  terms  of  settlement  in  the  order  (x). 
In  Lee  v.  Hutton  (y)  the  husband  was  allowed  his  costs 
of  a  reference  for  a  settlement 
Where  the  Secondly,  where  the  marriage  with  a  ward  of  Court 

contempt  of    ^as  taken  place  without  the  consent  of  the  Court  being 
Court.  gj^^  obtained,  the  marriage  is  a  contempt ;  and  where 

the  ward  was  a  female,  the  Court  would  not  allow  the 
offending  husband  to  purge  the  contempt,  without 
making  a  proper  settlement  of  her  property  (2^),  and 
until  he  had  done  so,  no  order  would  be  made  as  to  the 
dividends  of  the  ward's  property  in  Court  (a).  The 
power  of  the  Court  seems,  however,  to  be  now  con- 
siderably hampered,  first  by  the  provisions  of  the 
Married  Women's  Property  Act,  1882  (6),  for,  as  we 

(q)  HaUey  v.  HaUey,  9  Vea.  471. 

(r)  BaJlhwr^  v.  Murray,  8  Vcs.  74 ;  Winch  v.  Jamts,  4  Ves.  886 ; 
BirJcdt  y.  HiJbhea,  3  M.  &  E.  227. 

(«)  4  Gift  254. 

\t)  Marquis  o/BtOe  v.  ffarman,  9  Beay.  820  ;  Be  Hoart,  4  Giff.  254. 

(li)  6  Jur.  N.  S.  1064. 

(ar)  Wright  y.  King,  18  Beay.  461 ;  and  see  Thorpe  y.  Owm,  2  W.  R. 
208  ;  WHkinaan  y.  Joughin,  41  L.  J.  Ch.  284. 

(y)  14  Jur.  688. 

(«)  Ball  y.  Coutts,  1  V.  &  B.  292 ;  Field  y.  Brown,  17  Beay.  146. 

(a)  Cator  y.  Mason,  2  W.  R.  667. 

(6)  AnU,  pp.  24  (6),  84  (y). 
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have  seen,  the  adult  husband  can  no  longer  effect  a 
valid  settlement  of  the  infant's  wife's  property  (c) ; 
secondly,  by  the  doubt  expressed  by  the  House  of  Lords 
whether  there  is  any  jurisdiction  to  direct  a  post-nuptial 
settlement  (d) ;  and  thirdly,  by  the  recent  decision  that 
there  is  no  jurisdiction  to  compel  a  ward  to  make  a 
settlement  {e).  The  House  of  Lords  lately  laid  it  down 
that  the  Act  removed  the  disability  of  infancy  only, 
leaving  unaffected  the  disability  of  coverture  (/),  but 
the  decision  can  have  but  little  pi*actical  effect,  owing 
to  the  effect  upon  the  latter  disability  of  the  Married 
Women's  Property  Act,  1882.  Ignorance  that  the 
infant  is  a  ward  of  Court,  though  not  a  justification, 
will  be  taken  into  account  in  considering  what  the 
settlement  shall  be.  Where  there  has  been  a  gross 
and  aggravated  contempt,  the  Court  will  take  care 
that  the  husband  does  not  take  any  interest  in  the 
fortune  he  is  aiming  at,  and  will  exclude  him  by  the 
settlement  from  any  direct  interest  {g) ;  but  it  will  not 
prevent  the  wife  from  exercising  in  his  favour  her 
power  of  appointment  by  will,  in  default  of  issue,  as 
was  formerly  done  (h).  In  the  case  of  real  estate  the 
Court  will  lay  hold  of  an  equitable  interest  in  the  wife, 
and  direct  a  settlement  of  that  as  far  as  it  can  (^). 
The  interest  given  to  the  wife  will  generally  be  without 
anticipation  (j),  though,  as  the  benefit  of  the  ward  is 
the  chief  object,  the  Court  will  not  sanction  anything 
to  her  detriment  merely  to  exclude  the  husband  {k). 


{c)  AnU,  p.  88. 

id)  Ante,  p.  841  (c). 

{e)  See  Leigh  ▼.  Leigh,  40  C.  D.  p.  296. 

{/)  Beaton  ▼.  Seatan,  18  App.  Gas.  61. 

(g)  Ball  y.  Coutts,  1  Y.  &  B.  292 ;  Kent  ▼.  BtMrgese,  11  Sim.  861  ; 
Wade  ▼.  ffopkinson,  19  Beav.  618. 

(A)  JU  Sampson  and  Wall,  25  G.  D.  482,  where  Field  y,  Moore,  19 
BeaY.  176,  wa8  diaapproyed. 

($')  Woriham  (or  Neicenham)  y.  PemberUm,  1  De  G.  &  S.  644. 

0')  Blaekie  y.  Clarke,  15  Beay.  595. 

{k)  BirkeU  y.  Hibbert,  8  M.  &  K.  227. 
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Thus,  though  in  very  flagrant  cases  the  husband  has 
been  entirely  excluded  (0,  in  others,  if  it  be  for  the 
wife's  interest,  he  has  taken  some  benefit :  e,g,,  in 
Pearse  v.  Crutchfield  (m)  the  husband  received  2000Z. 
out  of  the  wife's  money ;  in  Bathv/rst  v.  Murray  (n)  he 
took  an  annuity  of  1501.,  and  power  was  given  to  the 
wife  to  increase  it  by  will  to  3001.  In  Like  v.  Berea- 
ford  (o)  a  life  interest  in  a  moiety  was  given  him  after 
the  wife's  death,  and  if  there  were  no  issue,  a  life 
interest  in  the  whole. 
Woman  Though  a  husband  may  be  excluded  from  his  wife's 

party^?  ex-  Property  if  he  marry  in  contempt  of  Court,  in  the  con- 
cluded from  verse  case  of  a  woman  being  the  offending  party  the 
properly.^  Court  has  no  jurisdiction  to  approve  of  a  settlement 
excluding  her  from  all  interest  in  her  husband's  pro- 
perty, as  he  is  bound  to  provide  for  her  {p). 
Where  con-  If  the  contempt  is  not  an  aggravated  one,  though  the 
aggravated""  Court  has  refused  to  pay  out  the  fond,  even  after  the 
one.  lady  has  attained  twenty-one,  without  seeing  that  a 

proper  settlement  has  been  made  (q),  a  much  wider  dis- 
cretion is  exercised  in  allowing  the  husband  to  take 
benefits  under  the  settlement ;  the  Court  will  in  fact 
sanction  any  arrangement  such  as  a  prudent  father 
would  approve  of  (r).  In  the  case  last  referred  to,  part 
of  the  fund  in  Court  was  paid  to  the  husband^  who  was 
to  insure  his  life,  the  premiums  being  secured  on  his 
own  property,  and  to  covenant  to  settle  the  wife's  foture 
property ;  and  the  rest  of  the  fond  and  the  policy  was 
settled    on    the    wife    and    children.     In  Stevens  v. 


(I)  ffodgeru  r.  Hodgens^  4  GL  &  Fin.  828 ;  Chasaaing  r.  Par9onag€f 
3  Ves.  15  ;  MiUU  y.  Rcw$e,  7  Yes.  419. 

(m)  16  Yes.  48. 

(»)  8  Ves.  74. 

(o)  3  Yes.  506. 

Ip)  JRe  Murray,  8  Dra.  k  War.  88. 

Iq)  Martin  y.  Foster,  7  De  G.  M.  &  O.  98  ;  Oynn  y.  GObard,  1  Dr. 
&  S.  356  ;  Be  Ttoeedale,  John.  109,  oyerroling  Bennet  y.  BiddUa,  10 
Jur.  584,  and  Leeds  r.  Bamarditton,  4  8im.  588. 

(r)  Martin  v.  Foster. 
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Savage  («),  where  the  friends  of  the  lady  approved  of  the 
marriage,  the  husband  was  allowed  the  first  life  interest 
in  the  wife's  property,  though  half  of  it  was  to  vest  im- 
mediately in  the  children,  if  she  predeceased  him.  In 
RichaTd8onvMerrifield{t),i\ie  marriage  being  approved 
of  by  all  parties,  and  the  contempt  having  occurred 
through  ignorance,  500i.  out  of  the  fund  was  paid  to  the 
husband,  and  he  was  allowed  a  life  interest  in  a  moiety 
after  the  wife's  death.  And  if  the  fund  be  small,  it  Fund  small. 
may  even  be  paid  out  without  a  settlement,  e,g,y 
2271.  {u),  or  6001,  (x)  In  Wilkinson  v.  Joughin  (y), 
where  both  parties  were  in  ignorance  that  the  female 
infant  was  a  ward  of  Court,  the  fund  was  settled  on  the 
wife  for  life  to  her  separate  use,  with  a  power  to  give 
the  husband  a  life  interest  after  her  death.  In  Re 
BaJcer  (z)  the  marriage  was  without  the  consent  of  the 
Court,  but  it  was  a  fitting  match  and  the  relations 
approved  of  it.  The  funds  in  Court  consisted  of  573Z. 
consols,  and  a  small  sum  of  cash.  The  whole  was  lent 
to  the  husband  to  be  employed  by  him  in  trade,  and  he 
in  return  gave  a  bond  to  secure  600!.,  and  insured  his 
life  for  lOOOZ.,  the  bond  and  policy  being  assigned  to 
trustees  for  the  separate  use  of  the  wife,  and  for  the 
benefit  of  the  children  of  the  marriage.  The  parties 
being  poor,  no  reference  was  made  to  approve  of  a 
settlement. 

The  Court  has  reformed  settlements  executed  under  whether 
its  authority,  after  a  lapse  of  several  years  (a),  but  not  J^*^®]J^®°^ 
where  the  alteration  would  prejudice  third  parties  (6),  reformed. 

(«)  1  Ves.  jun.  164. 

(0  4  De  G.  &  S.  161. 

(u)  Be  Cooke,  15  Jur.  765. 

Ix)  Be  Tweedale,  John.  109  :  and  see  Biddies  v.  Jackson,  8  De  G.  & 
J.  544;  White  ▼.  Herrick,  4  Ch.  345;  Exp.  Smith,  22  W.  R.  294, 
where  it  was  applied  in  baying  an  outfit  for  China. 

(y)  41  L.  J.  Ch.  234. 

(z)  8  Jr.  Eq.  R.  108. 

(a)  Btdl  y.  CouUs,  1  V.  &  B.  292 ;  Ccwe  v.  Ca/oe,  15  Beav.  227  ; 
Money  ▼.  Money,  8  Drew.  256 ;  Smith  y.  Iliffe,  20  Eq.  666. 

(h)  Blackie  y.  Clark,  15  Beay.  595. 
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or  be  inequitable  to  the  husband  (c)  ;  and  the  jurisdic- 
tion to  do  so  has  been  recently  doubted  (ci).  Where  a 
marriage  and  settlement  were  sanctioned  by  the  Court, 
upon  the  faith  of  a  representation  made  on  behalf  of  a 
female  ward  that  she  was  entitled  in  tail  to  certain  real 
estate,  part  of  which  had  in  fact  been  sold  and  was 
represented  by  money  in  Court,  she  was,  on  coming  of 
age,  held  bound  in  equity  to  make  good  the  represen- 
tation, notwithstanding  her  infancy  at  the  time  it  was 
made  ;  and  though  the  fund  was  not  disentailed  by  the 
settlement,  yet,  she  having  subsequently  disentailed  it, 
it  was  ordered  to  be  paid  to  the  trustees  (e). 
Costs.  The  costs  of  the  settlement  of  a  ward's  property,  made 

on  her  marriage  with  the  sanction  of  the  Court,  may  be 
paid  out  of  capital  (/). 
Quasi-con-  If  a  man,  prior  to  his  maiiiage  with  a  ward  of  Court, 

settlement.      ©liter  into  negociations  which  constitute  a  contract  or 
treaty  for  marriage,   he  cannot  escape   fulfilling   his 
obligations  thereunder  by  waiting  until  the  lady  has 
attained  twenty-one  (g). 
Practice  Formerly  the  Court  would  not  pay  out  a  fund  without 

refuse  to         A  settlement,  during  the  joint  lives  of  the  husband  and 
execute  a       Yfite.  if  the  latter  was  an  infant  ward  at  the  date  of  the 

settlement.  ' 

marriage  (h) ;  and,  if  the  mamage  took  place  imme- 
diately after  the  ward  attained  twenty-one,  slight  cir- 
cumstances were  enough  to  induce  the  Court  to  consider 
that  the  husband  had  evaded  its  jurisdiction,  and  to 
order  a  settlement  (t).     In  one  case  (J),  the    Lords 


(c)  Re  Hoare,  4  Giff.  254. 

(d)  Tucker  v.  BetmeU,  88  C.  D.  1. 
{e)  Mills  Y.  Fox,  37  C.  D.  158. 

(/)  De  Stou^pooU  V.  De  StaepooU,  87  C.  D.  189. 

{g)  Re  Ikmne,  2  Moll.  490  ;  ffobwm  v.  Ferraby,  2  ColL  412 ;  Biddies 
V.  Jackson,  26  Beay.  282 ;  and  see  Cook  ▼.  Fryer,  1  Ha.  498. 

{h)  Martin  v.  Foster,  7  De  G.  M.  &  G.  98. 

(i)  See,  however,  Sams  ▼.  Oronin,  22  W.  R.  204,  where  the  Conrt 
was  perhaps  influenced  by  the  fact  that  the  fund  belonged  to  the  lady 
for  her  separate  use. 

U)  Biddies  y.  Jackson,  8  De  G.  &  J.  544. 
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Justices  differed  as  to  the  propriety  of  transferring  to 
the  husband  a' fund  which  had  belonged  to  the  wife 
prior  to  the  marriage,  and  an  order  was  made  for  pay- 
ment of  the  dividends  only  to  the  husband  during  the 
joint  lives  or  until  further  order.  But,  as  we  have 
already  seen  {ante,  pp.  344,  345),  the  Court  has  now  no 
jurisdiction  to  compel  a  ward  to  make  a  settlement ; 
and  it  is  difficult  to  see  what  power  the  Court  has,  in 
the  absence  of  any  contract  for  a  settlement  or  act 
binding  the  ward  {j),  to  refuse  to  pay  to  the  ward 
moneys  belonging  to  him  or  her,  on  attaining  twenty- 
one  (k).  If  a  female  ward  marry  after  attaining  twenty- 
one,  the  Court  keeps  control  over  the  funds  in  its  hands, 
until  she  appears  personally  in  Court  and  consents  to 
its  disposition  (I). 

Secondly,  where  the  infant  is  not  a  ward  of  Court.       IL  if  the 
The  requisites  of  a  fitting  marriage  are  the  same  in  J^  ^^^  of°^ 
this  case ;  but  the  Court  cannot  enforce  them  or  punish  Ctourt. 
the  neglect  of  them,  unless  jurisdiction  be  given  by  an 
application  to  the  Court  before  the  marriage.  y/)U^  ^/Stft^c^tyo 

The  Court  has  "no  jurisdiction  over  the  property  of  Settlement 
any  persons,  male  or  female,  not  being  wards  of  Court,  enforced. 
who  marry  after  they  shall  have  attained  the  age  at 
which  they  are  capable  of  contracting  marriage  "  (m). 
In  Worrtham,  (or  Newmhcma)  v.  Pemherton  (n)  the  bill 
was  not  filed  till  two  months  after  the  marriage,  and  a 
settlement  was  enforced,  but  Malins,  V.-C.  (o)  refers  to 
it  as  being  a  stretch  of  power  on  the  part  of  the  Couii;. 
In  Like  v.  Bereaford  (p)  the  parties  were  married  in 
Scotland  on  the  3rd  November,  and  the  bill  was  not 


(J)  See  Mills  y.  Fox,  cited  arUe,  p.  84S. 

(k)  8eepo8t,  p.  429. 

(Z)  AusUn  Y.  ffalsey,  2  S.  &  St.  123,  n.  ;  Lang  y.  Long,  2  S.  &  St. 
119  ;  Longbottom  v.  Fearee,  8  De  G.  &  J.  545,  n. ;  fFhite  y.  ffmick, 
4  Ch.  845. 

(m)  Per  Malins,  V.-C,  JU  FaUer,  7  Eq.  484.5-*./?^/-^  i^/W/a  ^f-i^-^yc 

(»)  1  De  6.  &  S.  644. 

(o)  lU  FoUer.  (p)  8  Yes.  506. 
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filed  till  tbe  next  day^  but  the  marriage  was  probably 

of  doubtful  validity,  as  they  were  remarried  in  London 

on  the  11th  December,  and  this  latter  is  mentioned  as 

Fund  not        the  date  of  the  marriage  in  the  decree.    Though  the 

during°wife'8  Court  cannot   compel  a  settlement,  money  in  Court 

infancy.         belonging  to  the  wife  will  not  be  paid  out  to  the 

husband  during  her  infancy  (q),  and  after  she  attains 

twenty-one  she  must  appear  in  Court,  and  consent  to 

its  being  paid  out  (r). 

Settlements        By  4  Geo.  IV.  c.  76,  s.  23,  if  a  marriage  is  solem- 

made  ander        'j-ii  *  ^l*  T.j.i_i?i. 

the  Marriage  i^i^ed  between  two  parties,  one  or  both  of  whom  is  or 
Act  of  Geo.  IV.  are  under  age,  by  a  false  oath  or  fraud,  the  parent  or 
guardian  whose  consent  has  not  been  given  may 
proceed  by  information  in  the  name  of  the  Attorney 
General  to  obtain  a  forfeiture  of  all  the  property  which 
the  offending  party  takes  by  the  marriage,  and  the 
Court  has  power  to  declare  such  a  forfeiture,  and  to 
direct  that  all  interest  in  any  property  which  has  then 
accrued  or  shall  hereafter  accrue  to  the  offending  party 
by  force  of  such  marriage  shall  be  secured  under  the 
direction  of  the  Court  for  the  benefit  of  the  innocent 
party,  or  the  issue  of  the  marriage,  as  the  Court  shall 
think  fit,  for  the  purpose  of  preventing  the  offending 
party  from  deriving  any  interest  in  real  or  personal 
estate  or  pecuniary  benefit  from  such  marriage ;  and  if 
both  the  parties  shall  in  the  judgment  of  the  Court  be 
guilty  of  the  offence  in  question,  then  the  Court  may 
settle  such  property,  or  any  part  of  it,  immediately  for 
the  benefit  of  the  issue  of  the  mai-riage,  subject  to  such 
provisions  for  the  offending  parties  by  way  of  mainten- 
ance or  otherwise  as  the  Court  shall  think  reasonable, 
regard  being  had  to  the  benefit  of  the  issue  t>f  the 
marriage  during  the  lives  of  their  parents^  and  of  the 
issue  of  the  pai*ties  respectively  by  any  future  marriage, 


{q)  Stubbs  y.  Sargon,  2  Beay.  496 ;  Abraham  y.  NetoeomSf  12  Sim. 
666  ;  and  »ee  Shipway  y.  Ball,  16  C.  D.  876. 
(r)  Day  y.  Day,  11  Beay.  85. 
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or  of  the  parties  themselves  in  case  either  of  them  shall 
survive  the  other.  And  by  s.  24  any  agreement  or 
settlement  by  the  parties  themselves  whether  before  or 
after  marriage,  if  inconsistent  with  the  settlement  to  be 
made  by  the  Court,  is  to  be  absolutely  void.  S.  25  pro- 
vides that  the  information  must  be  filed  within  one 
year  after  the  marriage.  By  6  &  7  Will  IV.  c.  85,  s. 
43,  on  a  fraudident  marriage  under  that  Act,  a  for- 
feiture is  incurred  in  precisely  a  similar  way ;  and  24  & 
25  Vict.  c.  100  (a),  which  constitutes  the  abduction  of 
infant  heiresses  a  felony  punishable  with  penal  servi- 
tude, contains  similar  provisions. 

To  sustain  an  information  under  the  23rd  section  a 
false  affidavit  that  a  party  is  of  full  age  is  equivalent 
to  a  false  affidavit  that  the  proper  consent  has  been 
obtained ;  and  it  is  not  necessary  to  show  that  the 
minor  with  whom  the  marriage  is  procured  was  entitled 
at  the  time  of  the  marriage  to  any  property,  either  in 
possession,  or  reversion,  or  expectancy  {t).  The  written 
authority  of  the  relator  should  be  filed  with  the 
information  (u). 

The  Court  has  no  discretion  to  mitigate  the  penalty, 
but  is  bound  to  declare  a  forfeiture  in  the  words  of  the 
Act  (x).  If  the  husband  alone  incurs  a  forfeiture,  the 
Court  cannot  order  a  settlement  of  the  wife's  property 
on  the  issue  by  a  subsequent  marriage  (y). 

In  Attomey-Qeneral  v.  Lucas  («),  where  the  husband  Form  of 
had  incurred  a  forfeiture,  the  proper  settlement  was^^^™^" 
declared  to  be  as  follows :  if  there  should  be  no  children  ^<^* 
the  wife  was  to  have  a  power  of  appointing  the  whole 


(«)  Fosi,  ch.  xxtL  &  8. 
(0  AU.'Oen.  ▼.  Seveme,  1  Ck)lL  818. 

(u)  15  &  16  Vict  c.  86,  8.  11 ;  AU,'Gen,  v.  fFUUkire,  W.  N.  1875, 
182. 
(«)  AtL'Oeti,  ▼.  MiUlay,  4  Rusa.  829. 
(y)  Att'Gm,  y.  MuOay,  7  Beav.  851. 
(s)  2  Ph.  758. 
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during  the  coverture  by  will,  and  if  she  survived  the 
husband,  either  by  deed  or  will;  if  there  should  be 
children,  and  the  wife  died  first,  the  whole  was  to  go  to 
the  children,  if  sons  at  twenty-one,  and  if  daughter  at 
twenty-one  or  marriage ;  but  if  the  wife  survived  her 
husband^  then  two-thirds  to  the  children  of  the  marriage, 
and  one-third  to  be  subject  to  her  appointment  by  deed 
or  will  (a).  The  husband  will  not  be  allowed  his  costs 
out  of  the  fund  (6).  The  execution  of  the  settlement 
may  be  enforced  by  attachment,  the  settlement  being 
first  tendered  personally  for  execution  (c). 

(a)  This  case  was  foUowod,  AU,-Oen,  v.  Clements,  12  Eq.  82 ;  AU,- 
Gen,  y.  Bead,  12  Eq.  88. 
(6)  AtL'Oen.  v.  Akers,  W.  N.,  1872,  45. 
(c)  AU.-Gen,  v.  JFareing,  28  W.  R.  628. 


CHAPTER   XX. 

BIGHTS  AND   DUTIES   OF  GUARDIANS  AS  TO  THE 
PROPERTY   OF    THEIR  WARDS. 

"  The  relation  of  guardian  and  ward  is  strictly  that  Guardian  is  a 
of  trustee  and  cestui  que  trvst.  I  look  on  it  as  a  pecu- 
liar relation  of  trusteeship.  A  guardian  is  not  only  a 
trustee  of  the  property,  as  in  an  ordinary  case  of  trustee* 
but  he  is  also  the  guardian  of  the  person  of  the  infant, 
with  many  duties  to  perform,  such  as  to  see  to  his  main- 
tenance and  education "  (a).  The  remark  applies  to 
guardians  in  socage  (b),  testamentary  guardians  (c),  and 
to  any  person  who  under  the  title  of  guardianship  gets 
an  infant's  property  into  his  hands,  though  he  is  not 
formally  guardian  {d). 

From  the  doctrine  that  a  guardian  is  a  trustee  it  Must  act  for 
follows  at  once  that  he  can  make  no  profit  out  of  the  ^lefit! 
office,  but  is  bound  to  act  in  all  things  for  the  infant's 
benefit.  It  is  not  intended  here  to  enter  into  an  account 
of  the  general  duties  of  trustees,  which  are  fully  dis- 
cussed in  special  treatises;  it  being,  however,  borne 
in  mind  that  infant  cestuis  que  truatent  cannot 
authorize  a  breach  of  trust  (e),  or  bind  themselves  by 
adopting  it  (/). 

(a)  Per  Lord  RomiUy,  M.R.,  MoiUiews  y.  Brise,  14  Bear.  845. 
(5)  R,  y.  Oakley,  10  East,  491. 

(c)  Beaufort  y.  Berty,  1  P.  W.  704 ;  Frederick  r.  Frederick,  ibid. 
721 ;  Mathews  y.  Briee,  14  Beay.  341. 

(d)  Sleeman  y.  WiUcm,  13  £q.  36. 

(«)  Adye  y.  Feuilleteau,  8  Sw.  84,  n. ;  Wilkinean  y.  Parry,  4  Kuss. 
272. 
(/)  Zambaeo  r.  Coiea/veUi,  11  Eq.  489. 

8.L.L  A  A 
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Cannot  con-        It  is  a  rule  of  the  Court  not  to  allow  conversion  of  an 

infant's  infant's  property,  either  of  real  into  personal,  or  of  per- 

property.        sonal  into  real  (g) ;  the  estates  of  infants  ought  to  be 

preserved,  even  where  the  Court  has  power  to  direct  a 

sale,  in  the  condition  in  which  the  ancestor  has  left 

them,  unless  there  is  some  overwhelming  necessity  for 

conversion  {h). 

Real  estate  We  have  seen  (i)  that  an  infant  cannot  alien  his  real 

into  personal.  iii  i*.i.         mi^  ^ 

estate,  and  what  he  cannot  do  of  himself  the  Court  has 


J".  /^  c^  cs^^.<j-^J^>-  iiojnherent  jurisdiction  to  do  for  him,  merely  because  it 

woulsLbeJbenefidal  (k)  ;  it  can 
iauwionfym  an  Act  of  Parliamc 


^^^2^^  ^/S'^tL'i^  wouLLbeJbenefidal  (i)  ;  it  can  only  be  done  under  the 
t^!kYZ:i  ^^''^•^au^^nr/o/a^ct  of  Parliament  [l).  Similarly,  if  an 
£:'^^I^  ^^  '^'^f^  infant  was  entitled  to  a  charge  on  real  estate,  the  Court 
/pA<:.u^i4.siM^  could  not  before  the  passing  of  the  Conveyancing  and 

^— /^  3rSj4,2j      Law  of  Property  Act,  1881  {m\  sell  the  estate  freed 

from  the  charge  {n).    It  seems  that  a  decree  against 
an  infant  tenant-in-tail  is  not  binding  on  the  remainder- 
man (o),  unless  the  Court  can  act  under  the  Trustee 
Acts  (jp). 
Or  personal         The  reasons  of  the  rule  as  to  the  personal  estate  are 

into  real.  .  ,  ^ 

somewhat  different ;  it  arises  not  from  lack  of  jurisdic- 
tion, but  from  the  nature  of  the  status  of  infancy. 
Before  the  Wills  Act,  an  infant  of  seventeen  could 
make  a  will  of  personalty,  and  if  this  were  converted 

{fj)  Book  Y.  WorUi,  1  Ves.  sen.  460. 

{h)  Per  Malins,  Y.-C,  MarqicU  Camden  v.  Murray ^  16  C.  D.  p.  171 ; 
and  see  Wallace  v.  Oreentcood,  ib.  362  ;  Staines  v.  Staines,  33  C.  D. 
172  f-^'^-^M*  i^yi^^'-i  ^^ff^eo  »*/'-  c.^^^A  «»m  sjU^^  m^A*^  •^  Jf<^»^^ 

(,0  ^«^^  ch.  ii.  s.  2.       ^"^  «^---'--'^^-.-.«..Vn^.^.U. 

(k)  Taylor  v.  Phillips,  2  Vcs.  sen.  23  ;  Brookfield  v.  Bradley,  Jac 
634  ;  FUld  v.  Moore,  7  De  G.  M.  &  G.  706  ;  CalveH  v.  Godfrey,  6 
Beav.  97. 

(/)  Daly  V.  Daly,  2  J.  &  L.  752,  7r>8  ;  IhisscU  v.  Rtmell,  1  Moll. 
525. 

{ni)  Sec  s.  5,  which  enables  land  to  be  sold,  cither  by  the  Court,  or 
ont  of  Court,  free  from  incumbrances,  upon  payment  into  Court  of  a 
sum  of  money  to  answer  the  incumbrance,  the  amount  of  whicli 
regulated  in  the  manner  provided  by  this  section. 

(n)  WHr  T.  Chamlcy,  1  Ir.  Cli.  295. 

(o)  Fordyce  y.  Bridges,  10  Beav.  101. 

(i/)  Post,  eh.  xxxii. 
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into  realty,  he  was  deprived  of  a  power  of  disposition, 
which  the  law  gave  him,  being  in  this  respect  on  a 
different  footing  from  a  lunatic,  who  might  recover, 
and  then  would  have  equal  powers  over  both  kinds  of 
property  (q). 

The  Wills  Act  (r)  abolished  that  reason  for  the  rule, 
by  taking  away  from  an  infant  the  power  of  making  a 
will  of  personalty ;  but  the  rule  itself  is  probably  too 
firmly  established  to  be  altered,  merely  because  one  of 
the  reasons  for  it  no  longer  exists  (s).  It  is  tnie  that  Conversion 
the  Court  will  allow  personal  estate  to  be  converted,  if  ^i^^^^^  *** 
it  is  for  the  benefit  of  the  infant  (t),  but  the  conversion 
is  only  mib  modo ;  if  the  infant  die  under  twenty-one 
the  converted  personalty  would  pass  in  equity  to  his 
administrator,  not  to  his  heir  (u). 

There  are  two  old  cases  which  apparently  militate 
against  this  rule  {x).  In  the  former  of  these  the  guar- 
dian had  invested  the  infant's  money  in  land  for  himself, 
and  the  question  was,  whether  as  against  the  heir  of  the 
guardian  the  ti*ust  money  could  be  followed  into  land  ; 
this  was  decided  in  the  negative,  but  the  case  has  long 
since  been  overruled  {y).  In  Terry  v.  Terry  the  con- 
version by  the  purchase  of  land  was  upheld ;  but  the 
infant  was  a  married  woman,  and,  there  being  no  settle- 
ment, the  money  became  the  husband's,  who  recognized 
the  purchase  by  repeated  acts  of  ownership.  Perhaps 
the  rule  laid  down  in  Re  Badcoch  {z)  with  regaixl  to  a 

{q)  Lewio,  8th  ed.  967. 

(r)  1  Vict  c.  26,  8.  7. 

{a)  Amesbury  v.  Broum^  1  Ves.  sen.  480 ;  GiUon  v.  Scvdammr^ 
Dick.  45 ;  Tullit  v.  TullU,  Amb.  870 ;  Inwood  v.  Twyne,  Amb.  417 ; 
Winchelsea  v.  Norcliffe,  1  Vcm.  435  ;  Sergeson  y.  Sealey,  cited  2  Atk. 
413  ;  Witter  v.  Witter,  8  P.  W.  99. 

(0  -Rpp.  Orimstojie,  Amb.  706  ;  Iwwood  v.  Ticyiu,  Amb.  417, 

(tt)  AahJtnirton  v.  Ashburton,  6  Ves.  6  ;  TFare  v.  Polhill,  11  Ves. 
257 ;  Exp,  PhilKpn,  19  Ves.  122 ;  WM  v.  Shafiesbury,  6  Mad.  100  ; 
and  see  Seton,  740. 

(ar)  Kirk  v.  JFebb,  Free.  229,  and  Terry  v.  Terry,  Gilb.  10. 

iy)  See,  among  other  cases,  Leneh  v.  Lmcht  10  Yes.  511. 

(2)  4  M.  &  Cr.  440. 
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luuatic's  estate  will,  at  any  rate  since  the  Wills  Act,  be 
applicable  to  an  infant's,  viz.,  that  personalty  may  be 
laid  out  in  ordinary  repairs  and  expenses,  but  if  a  large 
outlay  is  required,  the  money  expended  will  retain  in 
equity  its  character  of  personalty.  In  Hood  v.  Brid^ 
port  (a)  a  complete  conversion  seems  to  have  been 
allowed,  but  the  amount  expended  is  not  stated. 

(a)  16  Jur.  660. 


CHAPTER  XXL 

RIGHTS  AND  DUTIES  OF  GUARDIANS  AS  TO  THE  REAL 

ESTATE  OF  AN  INFANT. 

Section  1. — Nature  of  the  Ouardian'e  Interest 

The  two  rules  laid  down  in  the  last  chapter,  that  a 
guardian  or  tnistee  may  make  no  profit  out  of  or  convert 
the  infant's  property,  are  applicable  both  to  real  and 
personal  estate,  but  it  will  be  more  convenient  to  con- 
sider separately  the  rights  and  duties  of  guardians  and 
tnistees,  according  as  they  apply  to  real  or  personal 
estate,  and  in  this  chapter  we  shall  consider  them  in 
reference  to  the  real  estate  of  an  infant. 

A  guardian  appointed  by  the  Court  is  only  in  the  Guardian 
nature  of  a  receiver,  he  is  little  more  than  a  bailiff  or  couxiTliuie^ 
servant  (a) ;   and  where   there  is  a  suit  affecting  the  more  than 
property  of  an  infant,  whether  the  guardian  or  trustee  '^®^^®''' 
lias  been  appointed  by  the  Court  or  not,  he  becomes  Must  act 
little  more  than  the  servant  of  the  Court,  and  his  powers  ^^^i*  t^^e 

*  control  of  the 

of  management  can  only  be  exercised  subject  to  the  Court, 
control  of  the  Court  (6).  He  should  apply  to  the  Court, 
€.gr.,  for  directions  as  to  repairs,  drainage,  investments 
in  the  purchase  or  on  mortgage  of  land,  renewal  of 
leases,  admissions  to  copyholds,  leases,  cutting  and 
selling  timber,  &c.  (c). 

(a)  Per  Patteson,  J.,  Rex  v.  SuUon,  3  A.  &  E.  608. 

lb)  Webb  y.  Sha/Usbury,  7  Ves.  480 ;  Cafe  v.  BerU,  8  Ha.  245  ; 
MetheU  v.  Abraham,  17  £q.  24. 

(c)  All  applications  connected  with  the  management  of  propei*ty 
should  be  made  in  Chambers ;  R.  S.  C,  Ord.  LV.,  r.  2  (13).  See 
Seton,  436—448 ;  738—742  ;  Dan.  Ch.  Pr.  1128-1131. 
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infant's  real  estate. 


Renewal  of 
lease  ennres 
to  benefit  of 
infant. 


Cannot  pur- 
chase the 
infant's 
estate. 


Must  manage 
estate  for  the 
best. 


As  being  a  trustee,  if  he  renew  a  lease,  it  will  enure 
for  the  benefit  of  the  infant  (cf),  though  he  may  have 
purchased  the  old  lease  from  the  infant,  and  considered 
himself  owner  for  several  years  (e) ;  though  he  may  be 
jointly  interested  with  the  infant  (/) ;  and  though  the 
landlord  may  have  refused  to  renew  for  the  infant,  but 
allowed  the  trustee  to  renew  for  himself  {g).  In  all 
these  cases  if  the  renewal  be  beneficial,  it  eniures  for  the 
benefit  of  the  infant,  while  if  it  is  injurious  the  trustee 
must  bear  the  loss  (A). 

Another  consequence  of  trusteeship  is  that  the  trustee 
cannot  purchase  the  estate  (i),  for  the  cestuia  que  h'usteiit 
being  infants  cannot  in  fact  release  him  from  being 
trustee,  or,  as  it  is  sometimes  said,  put  him  at  arm's 
length,  without  which  no  trustee  can  purchase  from  his 
cestui  que  U^vst  If  it  be  absolutely  necessary  that  the 
property  should  be  sold,  and  the  trustee  is  ready  to  give 
more  than  any  one  else  for  it,  he  may  apply  to  the 
Court  to  be  allowed  to  purchase,  and  the  Court  will 
then  examine  into  the  circumstances,  ask  who  had  the 
conduct  of  the  transaction,  whether  there  is  reason  to 
suppose  the  premises  could  be  sold  better,  and  upon  the 
result  of  that  inquiry  will  let  another  person  prepare  the 
particular  of  sale,  and  allow  the  trustee  to  bid  (k). 

One  of  the  principal  duties  of  the  Court  and  of  a 
trustee  in  managing  an  infant's  estate  is, ''  to  take  care 
that  the  most  shall  be  made  of  the  estate  during 
minority,  with  a  view  to  the  interest  of  the  inheritance^ 
not  the  immediate  income"  (Q.     He  cannot  keep  up 


(d)  UoU  y.  Holt,  1  Ch.  Cas.  1»0 ;  BUioet  v.  MiUett,  7  B.  P.  C.  367  ; 
Griffin  T.  Qriffin,  1  Sell,  k  Lef.  S52. 

(c)  Killiek  V.  Flexney,  4  B.  C.  C.  161. 

(/)  Exp,  Grace,  1  Bos.  &  P.  876. 

ijf)  Keech  V.  Sandford,  Select  Cas.  in  Ch.  61. 

(/*)  Exp.  Ortue. 

(i)  Campbell  y.  WaVter,  5  Ves.  67S  ;  13  Ves.  601. 

(it)  Campbell  y.  Walker,  5  Ves.  681,  682  ;  Lewin,  8th  ed.  489  ; 
Fanner  y.  Dea7i,  82  Beav.  827 ;  and  see  TennaiU  v.  Trencluurd,  4  Ch. 
p.  647. 

(0  S%Uton  y.  Jones,  15  Yes.  588. 
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an   establishment  of  pleasure  there   for  sportiDg ;   if  Shooting  over 

necessary  for  the  preservation  of  the  game,  a  keeper  ^^alt  with. 

ivill  be  allowed,  but  an  inquiry  will  be  directed  whether 

it  will  be  beneficial  to  let  the  sporting  for  the  benefit 

of  the  cestui  que  ti^uet  (m),  and  in  such  a  case  it  is  the 

duty  of  the  trustees  not  to  let  the  spoiling  to  tenants 

on  terms  advantageous  to  them  as  tenants,  but  to  get 

the  best  price  they  can,  and  divide  the  profits  among 

the  cestuia  que  trustent  («). 

It  is  the  duty  of  the  trustees,  after  applying  the  Surplus  of 

rents  to  be 

income  for  the  advantage  of  the  children  so  far  as  it  is  accnmnlatcd. 
beneficial  for  them  that  it  should   be  so  applied,  to 
accumulate  the  surplus  for  them  (o). 


Sectimi  2. — Sale  under  the  Ordinary  Jurisdiction 

of  the  Court. 

Though  the  Court  has  no  original  jurisdiction  to  sell  Sale  under  a 

the  real  estate  of  an  infant,  merely  on  the  ground  that  it  P°^®'' 

would  be  beneficial'  to  him  {p),  if  there  is  a  power  of 

sale  the  trustees  may  of  course  exercise  it.     Though 

directed  to  take  place  at  a  particular  time,  the  sale  may 

be  postponed,  if  it  be  for  the  benefit  of  the  infant  (g). 

But  the  Court  has  no  jurisdiction  to  order  a  sale  to  take 

place  before  the  time  named,  however  beneficial  it 

would  be  (r).     The  fact  that  ceatuis  que  tiuiMent  are  Trustee  has 

implied  power 
to  give 
(vi)  Webb  ▼.  Sha/te^mry,  7  Ves.  480,  488.  rcceii»ts. 

(n)  Hutchinson  v.  MorriU,  3  Y.  &  C.  547.  As  to  a  claim  for  damages 
made  by  tenants  against  the  administrator  of  an  infant  tenant  in  tail 
for  damages  done  by  rabbits,  see  Uarrington  v.  JlaiTuigton,  20  L.  T. 
N.  8.  512. 

(o)  Per  Lord  Redesdale,  2  Bii.  N.  S.  133. 

(p)  Ante,  p.  354. 

Iq)  Afarris  y.  Morris,  6  W.  R.  493  ;  Lewin,  8th  ed.  424. 

(r)  Johnstone  v.  Baber,  8  Bear.  238  ;  Blackloio  y.  La\os,  2  Ha.  40  ; 
Want  y.  Stallibrass,  L.  R.  8  Ex.  175  ;  Carhjon  v.  Truseolt,  20  Eq.  848. 
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infants  and  cannot  sign  a  receipt,  shows  that  the  donor 
must  have  intended  the  trustees  to  do  so,  otherwise  the 
power  could  not  be  exercised^  as  there  would  be  no  hand 
to  receive  the  purchase-money  («). 
Conditionfl  of  Under  s.  35  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  trustees  with  a  trust  for  or  power  of  sale  may 
sell  all  or  any  part  of  the  property,  either  subject  to  prior 
charges  or  not,  and  either  together  or  in  lots,  by  public 
auction  or  by  private  conti-act,  subject  to  any  such  condi- 
tions respecting  title  or  evidence  of  title,  or  other  matter, 
as  the  trustees  think  fit,  with  power  to  vary  any  con- 
tract for  sale,  and  to  buy  in  at  any  auction,  or  to  rescind 
any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss,  unless  a  contrary  intention  is 
expressed  in  the  instrument  creating  the  trust  or 
power.  But  this  section  only  applies  to  a  trust  or  power 
created  by  an  instrument  coming  into  operation  after 
the  31st  Dec,  1882. 

This  provision  was  found  insufficient  for  the  protec- 
tion of  trustees  (t),  and  by  s.  3  of  the  Trustee  Act,  1888, 
it  is  now  enacted :  (1)  that  no  sale  made  by  a  trustee  shall 
be  impeached  by  any  cestui  que  ti^ust  upon  the  ground 
that  any  of  the  conditions,  subject  to  which  the  sale  was 
made,  may  have  been  unnecessarily  depreciatory,  unless 
it  shall  also  appear  that  the  consideration  for  the  sale 
was  thereby  rendered  inadequate ;  (2)  that  no  sale  made 
by  a  trustee  shall,  after  the  execution  of  the  conveyance, 
be  impeached  as  against  the  purchaser,  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was 
made  may  have  been  unnecessarily  depreciatory,  unless 
it  shall  appear  that  such  purchaser  was  acting  in 
collusion  with  such  trustee  at  the  time  when  the 
contract  for  such  sale  was  made ;  (3)  that  no  pur- 
chaser upon  any  sale  made  by  a  trustee,  shall  be  at 


(s)  Sowarhy  v.  Lacy^  4  Mad.  142  ;  Lavmder  v.  Stanton,  6  Mad.  46  ; 
Breedon  y.  Breedon^  1  R.  &  M.  418. 
(0  See  Dunn  v.  Flood,  28  C.  D.  686. 
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liberty  to  make  any  objection  against  the  title  upon  the 
ground  aforesaid. 

Under  8.  63  of  the  Settled  Land  Act,  1882,  trustees  for  Settled  Land 
sale  were  unable  to  exercise  their  powers  where  the  land  1884) 
was  "  settled  land,"  but  by  s.  7  of  the  Settled  Land  Act, 
1884,  they  can  now  exercise  all  such  powers  as  they 
could  have  done  before  the  passing  of  the  Act  of  1882, 
unless  the  tenant  for  life  has  obtained  an  order  from 
the  Court,  enabling  him  to  exercise  some  of  the  powers 
conferred  on  tenants  for  life,  and  necessarily  suspending 
the  powers  of  the  trustees  to  the  extent  mentioned  in 
such  order. 

A  trust  or  power  to  sell  land  of  course  enabled  a  Confirmation 
trustee  or  guardian  to  dispose  of  an  estate  belonging  to  gg  ^^^  y  P*^ 
an  infant,  but  it  having  been  decided  (u)  that  trustees  c  ids. 
could  not  under  the  ordinary  power  sell  the  surface  apart 
from  the  minerals,  the  25  &  26  Vict.  c.  108  was  passed, 
enabling  "  every  trustee  and  other  person  now  or  here- 
after  to  become  authorized  to  dispose  of  land  by  way  of 
sale,  exchange,  partition  or  enfranchisement,"  to  reserve 
the  minerals,  or  to  sell  the  minerals  without  the  surface. 
The  previous  sanction  of  the  Court  must  be  obtained 
on  petition  in  a  summary  way  by  the  trustee  or  other 
person  authorized  as  aforesaid,  but  when  this  is  once 
obtained,  no  further  application  is  necessary  for  the  fur- 
ther exercise  of  the  powers  given  by  the  Act  (x).  There 
is  a  similar  provision  in  the  Settled  Land  Act-,  1882  (y), 
under  which,  if  there  are  trustees  of  the  settlement  for 
the  purposes  of  that  Act,  the  sale  can  be  effected  with- 
out the  sanction  of  the  Court  (25). 

A  mortgagee  is  within  the  Act  (a).      Beneficiaries  Practice 
ought  to  be  served  or  be  parties  (6),  but  where  the  ]?^®'  ^^® 

(u)  BucBey  y.  ffoioell,  29  Beav.  546. 
(x)  See  Seton,  1258  ;  Dan.  Ch.  Pr.  2236. 
(y)  Ss.  17,  59,  and  60  ;  bob  post,  p.  377,  545. 
(2)  See  JU  Duke  of  NewcaslUa  Estates,  24  C.  D.  129. 
(a)  Be  Beaumont's  Mortgage  Trusts,  12  £q.  86 ;  iZo   Wilkinsons 
Mortgaged  Estates,  18  £q.  634. 
(6)  Be  Palmer's  WiU,  18  Eq.  408  ;  ife  Brovon,  9  Jur.  N.  S.  849. 


362 


SALE  OF  infant's  ESTATE. 


tenant  for  life  is  a  co-petitioner  with  the  trustees,  or  has 
been  served,  service  on  the  remainderman  has  been  held 
unnecessaiy  (c). 
Sale  where  no  jj^  many  cases,  though  there  is  no  power  of  sale  in  the 
trustees,  the  Court  is  able  to  deci-ee  a  sale.  Judgment 
for  sale  in  actions  by  mortgagees,  or  for  administration 
will  be  considered  hereafter  {d) ;  we  shall  consider  here 
sales  to  pay  charges,  and  in  succeeding  sections  sales 
under  the  statutory  jurisdiction  of  the  Court.  It  should 
be  remembered  that  Order  LI.  r.  1  of  the  Rules  of  the 
Supreme  Court  (e),  does  not  confer  any  fresh  power 
upon  the  Court  to  order  a  sale,  e,g.,  of  infants  real 
estate  (/). 

Where  necessary  expenses  have  been  incniyed  with 
reference  to  the  property,  the  Court  may  declare  them 
to  be  a  charge  upon  the  inheritance,  and  direct  the 
amount  to  be  raised  either  by  a  sale  or  mortgage.  This 
has  been  done  to  pay  the  expenses  of  renewing  renew- 
able leaseholds  (^) ;  the  costs  of  "^Cfifflary  J^pfti"*  or 
improvements  {h) ;  to  pay  off  legacies  charged  on  the 
estate  (i) ;  to  pay  the  costs  of  a  suit  relating  to  the 
estate  {k) ;  and  in  this  way,  before  the  Partition  Act, 
1868,  a  sale  was  indirectly  obtained,  if  beneficial  to  the 


Sales  to  imy 
chai-gcs  on 
estate. 


Costs  of 
reiMurs.  kc. 


\ 
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.  (c)  Ee  Prijse'8  Estate,  10  Eq.  531  ;  Re  PoiceWa  WUl,  W.  N.  1874^ 
221. 

{d)  Pod,  oh.  zzzL  s.  2. 

(e)  *'  If  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall 
apx>car  necessary  or  expedient*  that  the  real  estate  or  any  part  thereof 
should  be  sold,  the  Court  or  a  judge  may  order  the  same  to  be  sold." 

(/)  Pickard  t.  inieater,  31  C.  D.  247 ;  Staines  v.  Staiiies,  83  C.  D. 
172. 

{g)  Orantley  v.  OarthwaUe,  6  Mad.  96  ;  Gai'vistonc  v.  OaufU,  1  ColK 
577  ;  and  aeeposl,  p.  382  {p). 
•  (h)  Bibbert  v.  Cooke,  1  S.  &  St.  562 ;  Glorer  v.  Barloxo,  21  C.  D. 
I  788,  n. ;  Chamb.  Infants,  568  ;  DctU  y.  Dent,  30  Bear.  363  ;  Frith  v- 
Cameron,  12  £q.  169  ;  Jackson  y.  TaltxA,  21  C.  D.  786  ;  and  see 
Household  y.  Household,  27  C.  D.  553  ;  Conway  v.  Fenton,  40  C.  I>. 
612 ;  Round  v.  Turner,  W.  N.,  1889,  38. 

(/)  Povosll  y.  PwceU,  6  Mad.  63 ;  Walters  y.  Jacksffo,  12  Sim.  278  ; 
Salisbury  y.  Petty  (the  decree),  3  Ha.,  p.  94. 

(k)  Mandeno  y.  Mandetw,  Kay,  App.  ii. 
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iDfants^  by  declaring  their  coste  a  chai'gc  upon  their 
share  (l),  and  then  directing  them  to  be  raised  by  a 
sale(m).  As  to  how  far  an  infant  is  bound  by  a 
judgment,  see  post,  p.  501. 


Section  3.—PaHition  Acts,  1868  Jj  1876  ()i). 

By  31  &  32  Vict,  c.  40,  it  is  enacted  that  "  In  a  suit  Partition  Act 
for  partition,  where  if  this  Act  had  not  been  passed,  a 
decree  for  partition  might  have  been  made,  then  if  it 
appears  to  the  Court,  that  by  reason  of  the  nature  of  the 
property  to  which  the  suit  relates,  or  of  the  number  of 
the  parties  interested,  or  presumptively  interested  there- 
in, or  of  the  absence  or  disability  of  some  of  those 
parties,  or  of  any  other  circumstance,  a  sale  of  the 
property  and  a  distribution  of  the  proceeds  would  be 
more  beneficial  for  the  parties  interested  than  a  division 
of  the  property  between  or  among  them,  the  Court  may, 
if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested,  and  notwithstanding  the  dissent  or  disability 
of  any  others  of  them,  direct  a  sale  of  the  property 
accordingly,  and  may  give  all  necessary  or  proper 
consequential  directions  "  (o).  "  In  a  suit  for  partition, 
where  if  this  Act  had  not  been  passed  a  decree  for  a 
partition  might  have  been  made,  then  if  the  paiiy  or 
parties  interested,  individually  or  collectively  to  the 
extent  of  one  moiety  or  upwards  in  the  property  to 
which  the  suit  relates,  request  the  Court  to  direct  a  sale 
of  the  property,  and  a  distribution  of  the  proceeds  instead 

(I)  Cox  T.  Cox,  8  K.  &  J.  554. 

(m)  Thackeray  t.  Parker,  1  N.  R.  567 ;  Davis  v.  Tarvey,  32  Bcav. 
554;  Hnbbard  r.  Hubbard,  2  H.  &  M.  38  ;  SmUh  v.  Birch,  18  L.  T. 
N.  S.  174  ;  JUckards  v.  Rickardi,  15  W.  R.  380. 

(n)  See  Walker  on  the  Partition  Acts  ;  Foster  on  Joint  Ownership 
and  Partition ;  Seton,  1001—1034  ;  Dan.  Ch.  Pr.  1333—1361. 

(o)  Sec.  3. 
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of  a  division  of  the  property  between  or  amoDg  the 

^  ^  parties  interested,  the  Court  shall,  unless  it  sees  good 

QL^^^ay^  f  7  '       reason  to  the  contrary,  direct  a  sale  of  the  property 

J^n^^/^''^     I    accordingly,  and   give   all   necessary  and  proper  con- 

L^' .  ^^-fv^/Li^^  directions "  ( p).    If  a  party  requests  a  sale, 

iZ  ^^f^  n^      ^^  other  parties  interested  in  the  property,  or  some  of 

<j,^^^tJ^  ^^'>^'J''^**^ them,  may  undertake  to  purchase  the  share  of  the  party 

requesting  a  sale,  and  the  Court  may  then  order  a 
valuation  of  such  share  (g).  The  Court  may  allow  any 
of  the  parties  interested  in  the  property  to  bid  at  the 
sale  (r).  Under  the  7th  section  the  Court  can  deal 
with  the  interests  of  persons  unborn,  or  not  «ut  juris, 
by  declaring  them  to  be  trustees  within  the  meaning  of 
the  Trustee  Act,  1850  (s). 
Partition  Act,  By  s.  3  of  39  &  40  Vict.  c.  17,  s.  6,  passed  to  remove 
^^^^'  the  difficulties  which  arose  where  persons  who  were 

necessary  parties  to  the  action  could  not  be  served  with 
notice  of  the  judgment  at  all,  or  only  at  an  expense 
disproportionate  to  the  value  of  the  property  (t),  provi- 
sion is  made  in  such  cases  for  dispensing  with  service 
on  any  person  or  class  of  persons,  and  for  issuing 
advertisements,  calling  upon  all  persons  interested  to 
come  in  and  establish  their  claims;  and  in  default 
they  are  to  be  bound  by  the  proceedings  as  if  they  had 
been  served  By  s.  4  it  is  provided  that  the  proceeds 
of  sale  are  in  such  cases  to  be  paid  into  Court,  and 
directions  are  by  that  and  the  5th  section  given  as  to 
the  mode  in  which  they  are  to  be  distributed.  Under 
8.  6  a  request  for  sale  may  be  made  or  an  undertaking 
to  purchase  given  on  the  part  of  an  infant  by  his  next 
friend  or  guardian  ad  litem  (u) ;  but  the  Court  is  not 

{p)  Sec.  4.  {q)  Sec.  5.  (r)  Sec.  6. 

(«)  See  Lees  v.  CouUon,  20  £q.  20  ;  Basnett  v.  Moxony  %b.  182  ;  posl^ 
p.  525. 

(t)  See  Eurry  v.  Hurry,  10  Eq.  346. 

{u)  Rimington  v.  Hartley,  14  C.  D.  630.  It  was  doubtful  whether 
this  could  be  done  under  the  Act  of  1868  ;  see  Davcy  r.  WieUislaeh^ 
15  Eq.  269  ;  Grove  v.  Comyn,  18  Eq.  887. 
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bound  to  comply,  nor  will  it  (x)  comply  "with  the  request, 
unless  it  appear  that  the  sale  or  purchase  will  be  for  his 
benefit.  Under  s.  7  it  is  not  necessary  (as  formerly  (i/)  ) 
to  claim  a  partition,  but  it  is  sufficient  if  a  sale  and  dis- 
tribution  of  the  proceeds  be  asked  for  in  the  action. 

Judgment  may  be  given  for  sale  of  part  of  the  pro-  Cases  under 
perty,  and  for  partition  of  the  rest  (z).  A  sale  may  be 
directed,  though  the  instrument,  under  which  infants 
hold  their  shares,  directs  it  not  to  take  place  (a) ;  but 
no  judgment  for  partition  or  sale  can  be  made  in  a  case 
where  trustees  have  an  overriding  power  of  manage- 
ment, e,g,,  of  working  quarries  and  making  roads,  and 
there  is  a  trust  to  divide  the  profits  amongst  tenants 
for  life  (&) ;  or  for  partition,  where  there  is  a  subsisting 
trust  for  sale  (c),  though  a  discretionary  power  of  sale  is 
not  a  bar  (d).  Trustees  of  undivided  parts  sufficiently 
represent  their  cestuis  que  tinistent  (e). 

The  scope  of  the  Act  of  1868  is  explained  by  Lord 
Hatherley,  L.  C,  in  Pemberton  v.  Baimea  (/).  "The 
case  stands  thus : — 1.  The  Court  is  at  liberty,  at  the 
request  of  a  person  holding  one-tenth,  and  against  the 
wii^  of  the  persons  holding  the  other  nine-tenths,  to 
order  a  sale,  if  from  the  nature  of  the  property,  or  from 
the  number  of  the  persons  interested,  the  Court  thinks 
it  right  and  reasonable  to  do  so  (g).  2.  If  the  Court 
finds  that  the  parties  entitled  to  a  moiety  or  upwards 
desire  a  sale,  the  Court  must  order  it,  unless  some  good 

{x)  RimingUm  v.  Hartley,  14  C.  D.  630. 

iy)  See  Holland  v.  Holland,  13  £q.  406. 

(f)  Roebuck  ▼.  Chadebet,  8  £q.  127. 

(a)  Thompson  v.  Richardson,  I.  R.  6  £q.  596. 

{b)  Taylor  v.  Orange,  15  C.  D.  165  ;  bat  the  tenantB  for  life  could 
partition  the  property  nnder  the  Settled  Land  Act,  1882,  88.  8,  4,  post, 
p.  544. 

(c)  Biggs  y.  Peacock,  22  C.  D.  284  ;  Stoain  v.  Denby,  14  C.  D.  326. 

{d)  Boyd  7.  Allen,  24  C.  D.  622. 

(«)  State  Y.  Oage,  8  C,  D.  451 ;  Simpson  r.  Denny,  10  C.  D.  28. 

(/)  6  Ch.  p.  693. 

ig)  See  s.  3.  The  Court  of  Appeal  will  not  osaally  interfere  with  the 
czerciBe  of  his  discretion  by  the  jadge ;  Dyer  r.  Paynter,  54  L.  J. 
Ch.  1133. 
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reason  is  shown  to  the  contrary  (Ji)."  Under  the  4th 
section  "  the  ontia  is  thrown  upon  the  person  who  says 
that  the  Court  ought  not  to  order  a  sale,  to  show  some 
good  reason  why  it  should  not  be  so ; "  but  under  &  5 
the  anus  is  on  the  applicant,  to  show  some  good  reason 
for  a  sale,  and  the  Court  is  not  bound  to  order  it,  even 
if  no  person  will  undertake  to  purchase  his  share  (i). 
It  seems  that  the  words  "  unless  the  Court  sees  good 
reason  to  the  contrary"  in  s.  4  are  meant  to  apply 
"  where  the  sale  is  asked  merely  for  purposes  of  vexa- 
tion," or  "  from  vindictive  feeling,"  or  is  on  any  other 
grounds  manifestly  unreasonable  (k).  The  5th  section 
does  not  qualify  or  control  the  3rd  or  4th,  or  operate 
as  a  proviso  upon  them,  as  it  was  said  to  do  by  Lord 
Hatherley  in  PemberUni  v.  Barnes  {I). 
Practice.  Under  Ord.  LI.  r.  lA  of  the  Rules  of  the  Supreme 

Court,  the  Court  has  power  (m),  "  with  a  view  to  avoid- 
ing expense  or  delay,  or  for  other  good  reason,"  to 
authorise  a  sale  altogether  out  of  Court,  the  purchase- 
money  being  paid  into  Court  or  to  trustees,  or  otherwise 
dealt  with  as  the  judge  in  Chambers  may  order ;  but 
the  Court  must  first  be  satisfied  that  all  persona 
interested  are  before  the  Court  or  bound  by  the  order 
for  sale  ;  and  {n)  the  reserve  price  and  auctioneer's  fee 
should  be  fixed  by  the  Chief  Clerk,  and  the  purchase 
money  should  be  paid  direct  into  Court  Where  the 
property  is  very  small  (o),  the  title  should  be  proved  at 
the  hearing,  and  enquiries  w  ill  be  dispensed  with  (p). 

(h)  See  8.  4. 

(0  Jiichanlson  v.  Feavy^  39  C.  D.  45. 

(A;)  6  Ch.  p.  693  ;  see  also  Lys  v.  Lys^  7  Eq.  126  ;  Hovst  y.  Qray^  5 
0.  D.  263 ;  T(rrler  v.  Lopts,  7  C.  D.  858. 

(/)  See  Fiii  v.  3o)\m^  5  App.  Cas.  651  ;  Drinkwater  v.  Raicliffle,  20 
Eq.  628. 

(?/i)  Tills  it  had  not  before  this  rule  was  made ;  see  StrugneU  v. 
Strugnellj  27  0.  D.  258. 

(»}  Per  Kay,  J.,  PUt  v.  IVhile,  W.  N.  1887,  217  ;  Coomhe  v. 
VinceiU,  W.  N.  1888,  119. 

(o)  And  only  then  in  simple  cases  ;   JFood  v.  Gregory,  43  C.  D.  85^. 

ip)  Coombe  y.  rinemt ;  Willis  y.  Willis,  38  W.  R.  7  ;  Goodacrc  v. 
Qoodacre,  W.  N.  1888,  1S8  ;  Crook  y.  Crcok,  W.  N.  1890,  26. 
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Oil  a  motion  for  judgment  in  default  of  pleading,  some 
of  the  defendants  being  infants,  it  has  been  held  (p) 
that  no  affidavit  verifying  the  statements  in  the  plain- 
tiff's claim  is  requisite. 

As  a  general  rule,  the  costs  of  the  action  must  be  Costs. 
borne  by  the  parties  in  propoiiiion  to  their  interests  in 
the  estate  (q). 

We  have  already  seen  that,  except  where  a  sale  is  Whether  pro- 

.ji_  •i?j.i.i_»  j»  T  tj.  1      ceeds  of  sale 

requested  by  an  infant,  by  his  guardian  ad  litem,  under  personalty  or 
s.  6  of  the  Act  of  1876,  the  proceeds  of  sale  of  his  estate  realty. 
remain  realty  (r). 

By  s.  12  of  the  Act  of  1868,  the  County  Courts  have  County 
jurisdiction  under  the  Act  where   the  value  of  the 
property  does  not  exceed  £500. 

As  to  the  power  of  partition  conferred  by  the  Settled  Settled  Land 
Land  Act,  1882,  see  Appendix,  post,  p.  544.  ^^^^  ^^^^* 


Section  4. — Granting  and  taking  Leases.    ' 

We  have  already  considered  the  powers  of  guai'dian  Guardian  no 
in  socage  (s),  guardian  by  custom  (t),  and  testamentary  |SinTiease. 
guardian  (u),  to  grant  and  take  leases  on  behalf  of  their 
wards.  A  guardian  appointed  by  the  Court  has  no 
estate  in  the  infant's  land^  and  no  power  of  making  a 
valid  lease  at  law.  In  an  old  case  (x)  it  was  said  the 
Court  had  often  decreed  building  leases  of  infants' 
estates  for  sixty  years,  if  it  was  for  their  benefit ;  and 
in  two  more  recent  cases  a  lease  for  ten  yeai-s  (y),  and  a 

{p)  Ripley  V.  Sawyer,  81  C.  D.  494  ;  post,  p.  490  («i). 

(q)  Ball  V.  Kemp- Welch,  14  C.  D.  612. 

(r)  Ante,  p.  85. 

(«)  Ante,  p.  210. 

(0  Ante,  p.  230. 

{u)  Ante,  p.  223. 

(x)  Cecil  y.  Salubury,  2  Vem.  225. 

(y)  Naylw  y.  AmiJti,  1  B.  &  M.  501. 
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repairing  lease  of  dilapidated  property  for  fifty  yeara  {z) 
were  allowed,  but  these  cases  have  been  overruled,  and 
it  may  be  considered  as  settled  that,  under  its  original 
jurisdiction,  the  Court  cannot  make  a  lease  which  shall 
be  binding  on  the  infant  after  he  attains  twenty-one  (a) ; 
nor  could  a  lease  be  made  which  should  be  binding  on 
an  infant  remainderman  (6). 

Coardian  may      A  guardian  might  surrender  leases  and  take  a  renewal, 

renew  leases,  if  ^^^  '^be  benefit  of  the  infant  (c). 

To  remedy  the  inconveniences  of  this  state  of  things, 

11^^^  IV.  &  the  11  Geo.  IV.  &  1  W.  IV.,  c.  65  was  passed.  Under 
'  s.  12  the  guardians  of  an  infant  or  other  person  on  his 
behalf  may  apply  to  the  Court  by  motion  or  petition  (or 
now  by  summons  {d) )  for  the  purpose  of  surrendering 
any  renewable  lease  to  which  the  infant  is  entitled  {e)> 
and  taking  new  leases  under  the  direction  of  the  Court ; 
under  s.  14  the  expenses  of  renewal  may  be  charged  on 
the  estate,  with  interest  as  the  Court  shall  direct  (/) ; 
under  s.  15  the  new  leases  are  to  be  to  the  same  uses ; 
under  s.  16^  where  an  infant  is  under  an  obligation  to 
renew  leases,  such  infant,  or  his  guardian  in  his  name,  may, 
by  order  to  be  made  on  the  petition  or  summons  of  such 
infant  or  guardian  or  person  entitled  to  renewal,  accept 
surrenders  and  grant  new  leases ;  under  s.  17>  where  an 


{z)  NewUm  v.  Lttcas,  cited  10  Beav.  648. 

(a)  Harris  v.  Davis,  9  Jur.  1084  ;  Wood  v.  Patteton,  10  Beav.  641 ; 
Russell  ▼.  Russell,  1  Moll.  625  ;  Us  Shaw,  12  £q.  124.  See  also 
Botoes  Y.  East  London  W,  W,  Co,,  Jac  824 ;  Drohan  y.  Droha'n,  1 
Ba.  &  B.  185. 

{J})  Gfibkins  v.  Howell,  3  Mad.  469. 

(c)  MiXntr  y.Harewood,  18  Ves.  274 ;  Mason  v.  Day,  Plec.  Ch.  819 ; 
Ol&ver  y.  BarUrw,  Chamb.  Infants,  596. 

{d)  All  applications  under  these  sections  mnst  now  be  made  by 
sommons,  where  the  infant  is  a  ward  of  Court,  or  the  administration 
of  his  estate,  or  his  maintenance  is  under  the  direction  of  the  Court, 
B.  S.  C,  Ord.  LV.  r.  2  (9). 

(e)  This  applies  to  a  lease  to  which  an  infant  is  only  heneficiaUy 
entitled,  the  legal  estate  being  vested  in  a  trustee  for  him ;  Es  Griffiths, 
29  C.  D.  248. 

(/)  £e  Leech,  3  J.  &  Lat  189. 
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infant  is  entitled  in  fee  or  in  tail,  or  to  leasehold  abso- 
lately,  and  it  appears  to  be  for  his  benefit  to  grant 
leases  for  building,  or  repairing,  or  mining,  or  improv- 
ing, or  farming,  or  other  purposes,  he,  or  his  guardian 
in  his  name,  may  under  an  order  to  be  made  on  his  or 
his  guardian's  petition  or  summons,  make  such  leases 
as  the  Court  shall  direct  without  fine,  to  be  settled  in 
chambers,  and  a  counterpart  to  be  deposited  in  Court, 
but  no  lease  is  to  be  made  of  the  mansion-house 
and  the  park  and  grounds  held  therewith  beyond  the 
minority. 

Under  this  Statute  a  valid  lease  may  be  made  to  Cases  under 
extend  beyond  the  minority  {g),  including  the  right  of  *  ®  ^^^' 
working  quarries  (A).  The  Statute  applies  where  the 
infant  is  a  tenant  in  common  (i),  but  the  co-owners 
must  consent  (k).  It  has  been  held  that  his  estate 
must  be  indefeasibly  vested  (Z),  or  at  any  rate  if  it 
be  not  so,  that  all  persons  who  could  take  in  any  event 
must  be  before  the  Court  (m) ;  but  this  has  been  said 
to  be  a  narrow  view  of  the  Act  {n) ;  and  his  estate  need 
not  be  vested  in  possession,  if  the  prior  holder  join  in 
the  request  (o).  Leases  are  still  made  under  this 
Statute  (p),  though  it  is  more  common  to  apply  under 
the  Settled  Estates  Act  (9),  or  to  grant  them  under 
the  powers  conferred  by  the  Settled  Land  Acts,  as  to 
which,  see  posty  p.  375. 

If  the  lease  was  to  last  beyond  the  minority,  it  was  Lease  need 
formerly  necessary  that    it   should    be  made  in  the  ^^^  ^  ^"' 


8  name. 


{g)  Earria  y.  Davis,  9  Jnr.  1084  ;  AnaUy  v.  Hobson,  1  Sm.  k  G. 
505. 

(A)  SeaUm  v.  Sianiland,  i  Giff.  61. 

(t)  Harris  v.  Davis;  Jte  Lelch/ard,  2  G.  D.  719. 

ik)  Harris  y.  Davis;  Betty  v.  Humphries,  L  R.  9  £q.  832.. 

(Q  Bs  Evans,  2  M.  &  E.  818. 

(m)  Rt  Clark,  1  Ch.  292. 

(n)  Per  Malins,  V.-C,  Re  LeUhfwd,  2  C.  D.  p.  720. 

(0)  Rt  Spencer,  16  W.  R.  806  :  i2<?  Leichford ;  not  following  Exp, 
Legh,  15  Sim.  445. 

{p)  See  Seton,  742—744  ;  Dan.  Gh.  Pr.  2208—2209. 

[q)  See  post,  p.  871. 
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infant's  name,  as  otherwise  he  could  not  on  attaining 
twenty-one  sue  on  the  covenants  (r)  :  but,  by  virtue  of 
s.  10  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  rent  reserved  by  every  lease  made  after  the  com- 
mencement of  the  Act,  and  the  benefit  of  the  lessee's 
covenants  and  provisions  therein  contained,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained, are  annexed  and  incident  to  and  go  with  the 
reversionary  estate  in  the  land  immediately  expectant 
on  the  term,  and  can  be  recovered  and  enforced  by  the 
beneficial  owner  of  the  rent  («). 
Practioe  in  A  conditional  contract  should  ordinarily  be  entered 

\^^^e^  into  with  the  intended  lessee,  before  the  application  is 
made  to  the  Court  or  Judge.  Where  the  application  is 
made  by  petition,  the  Court  will,  if  it  be  satisfied  that 
the  proposed  lease  is  for  the  infant's  benefit,  make  an 
order  at  the  hearing,  directing  the  conditional  contract 
to  be  carried  into  effect,  and  a  lease  to  be  settled  in 
conformity  therewith.  If  the  Court  is  not  satisfied,  an 
inquiry  may  be  directed,  or  the  petition  may  be  adjounied 
into  chambers,  and  the  order  approving  the  proposed 
lease  made  thera  If  the  application  has  been  made  by 
summons,  the  conditional  contract  may  be  ordered  to  be 
carried  into  effect,  and  the  lease  to  be  executed,  by  the 
same  order.  A  counterpart  of  the  lease  must  be  executed 
by  the  lessee,  and  deposited  in  the  Record  and  Writ 
aerks'  Office  (t). 
Abatement  of  It  has  been  held  that  no  application  for  reduction  or 
remission  of  rent  can  be  entertained,  unless  it  comes 
from  the  infant  or  his  guardian  (u) ;  but  it  is  difficult  to 
see  on  what  principle  it  should  be  so,  and  in  a  more 
recent  case,  the  tenants  on  their  own  petition  were 
excused  payment  of  1200Z.  arrears  of  rent,  a  river  having 


(r)  Southampton  v.  Brown^  6  B.  &  C.  718. 

(«)  See  Municipal^  dse.y  Building  Society  y.  Smith,  22  Q.  B.  D.  70. 

(0  Dan.  Ch.  Pr.  2207. 

(u)  Ancm.,  2  MolL  342  ;  Exp,  Town,  T.  &  R.  187. 
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broken  in  over  the  estate  («).  But  where  the  lease  was 
for  lives  renewable  for  ever,  so  that  the  rent  was  in  fact 
a  sort  of  ground  rent,  no  abatement  was  allowed,  but  an 
inquiry  was  directed  whether  it  would  be  for  the  infant's 
benefit,  that  the  tenant  should  surrender  his  lease  (y). 
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Section  6.— The  SeUled  Estates  Act,  1877. 

The  power  of  leasing  and  selling  estates  which  be- 
longed to  infants  being  thus  restrictied,  it  was  resolved 
to  grant  wider  powers  in  cases  of  settled  estates,  and 
these  were  accordingly  conferred  by  19  &  20  Vict, 
c.  120,  and  other  Acts  amending  that  enactment.  These 
were  repealed  and  consolidated  by  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18). 

It  is  thought  sufficient  here  to  state  that  by  this  Act 
the  Court  is  empowered  to  authorise  leases  to  be  granted 
and  sales  to  be  effected  of  all  hereditaments  of  any 
tenure,  and  all  estates  or  interests  in  any  such  heredita- 
ments which  are  the  subject  of  a  settlement;  and  to 
particularise  the  provisions  which  especially  refer  to 
infants.  For  a  summary  of  the  Act,  and  some  account 
of  the  practice  under  it,  the  reader  is  referred  to  the 
Appendix,  post,  pp.  535 — 543. 

It  was  fomerly  doubted  whether  a  gift  to  children  at  What  is  a 
twenty-one,  or  if  one  child  then  to  him,  or  a  gift  defea-  8®'*^!®™®'**- 
sible  on  death  under  twenty-one,  constituted  a  settle- 
ment {z),  but  the  Courts  seem  disposed  not  to  put  a 
narrow  construction  on  the  Act  (a).     And  now,  by  s. 


{x)  Henniker  v.  Cha/y,  3  W.  B.  800 ;  and  see  also  Millbank  y, 
Stevens,  Coop.  K.  0.  C.  45  ;  Lateward  v.  Sehreiber,  ibid.  46. 

(y)  Hamilton  y.  HamilUm,  1  Ho^n,  71. 

(a)  Be  BurdivCs  Will,  28  L.  J.  Ch.  840. 

(a)  Collett  y.  Collett,  2  £q.  203  ;  Be  Shepheard^a  SeUled  Estates,  8  £q. 
571.     See  also  Bcioley  y.  Carter,  4  Ch.  230. 
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Conveyancing  41  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
Act,  1881.  j|.  jg  enacted  that  where  a  person  in  his  own  right  seised 
of  or  entitled  to  land  for  an  estate  in  fee  simple  or  for 
any  leasehold  interest  at  a  rent,  is  an  infant,  the  land 
shall  be  deemed  to  be  a  settled  estate  within  the  Act  of 
1877  (6). 
Procedare  By  s.  49  of  the  last-mentioDcd  Act,  it  is  enacted  that 

the^part?^^  all  powers  given  by  the  Act,  and  all  applications  to 
under  dis-  the  Court  under  it,  and  consents  to  and  notifications 
respecting  such  applications,  may  be  executed,  made, 
or  given  by,  and  all  notices  may  be  given  to  guardians 
on  behalf  of  infants,  and  by  or  to  committees  on 
behalf  of  lunatics,  and  by  or  to  trustees  or  assignees  of 
bankrupts  or  insolvents :  but  in  the  cases  of  infant  or 
lunatic  tenants  in  tail  no  application  to  the  Court  or  con- 
sent to  or  notification  respecting  any  application  may  be 
made  or  given  by  any  guardian  or  committee  without  the 
special  direction  of  the  Court  (o). 

A  testamentary  guardian  is  not  a  guardian  within 

this  section  (d) ;  nor  is  the  father,  though  he  has  no 

adverse  interest  and  concurs  (e). 

Appointment       The  Court  wiU  appoint  a  guardian  for  the  pui-poses 

of  gnardian.    ^f  ^j^^  ^^^^  ^^^  ^  application,  to   be  made  by  the 

petitioner,  after  the  petition  is  presented,  by  a  sum- 
mons at  chambers  (/),  which  must  be  served  on  the 
infant's  parent,  testamentary  guardian,  or  guardian 
appointed  by  the  Court,  unless  the  service  is  dispensed 
with  (g).  The  summons  should  be  intituled  in  the 
same  manner  as  the  petition  (h) ;  and  on  the  hearing 

(b)  An  order  for  sale  has  been  made  under  this  section,  where  pro- 
perty was  devised  to  children  successively  on  attaining  that  age,  with 
a  gift  over  in  default,  upon  the  petition  of  the  children,  all  being 
infante ;  Lidddl  v.  Liddell,  81  W.  B.  238. 

(c)  See  SeUled  Estates  Act  i  'rdcrs,  1878,  rr.  6,  7,  9. 

(d)  Be  James,  6  £q.  334  ;  He  NolUMon,  cited  2  C.  D.  39. 
(«)  Be  Caddiek's  EstaU,  7  W.  R.  334. 

(/)  Settled  Estotes  Act  Orders,  1878,  r.  6. 

(g)  Ibid.,  r.  8. 

{h)  Ibid.,  Form  No.  6. 
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of  the  sammons  evidence  is  to  be  adduced  to  show, 
1.  The  age  of  the  infant ;  2.  whether  he  has  any  parent,  Evidence 
testamentary  guardian,  or  guardian  appointed  by  the  «q»"'ef'. 
Court,  and  if  so,  whether  such  parent  or  guardian  has  any 
interest  in  the  application,  and,  if  he  has,  the  nature 
thereof,  and  whether  or  not  adverse  to  that  of  the  infant ; 
3.  where  and  under  whose  care  the  infant  is  residing, 
and  at  whose  expense  he  is  maintained;  4.  in  what 
way  the  proposed  guardian  is  connected  with  the  infant, 
and  why  proposed,  and  how  qualified  to  be  appointed ; 
5.  that  the  proposed  guardian  has  no  interest  in  the 
application,  or  if  he  has,  the  nature  of  his  interest,  and 
that  it  is  not  adverse  to  the  interest  of  the  infant ;  6. 
the  consent  of  the  guardian  to  act  (t).  The  original 
petition  in  the  case  of  a  petitioner,  or  the  copy  served 
in  the  case  of  a  respondent,  should  be  produced  at 
chambers,  and  entered  as  read  in  the  order,  which  is 
drawn  up  by  the  Registrar  in  the  usual  way  (A;). 

Where  an  infant  is  tenant  in  tail,  the  following  rules  infant  tenant 
apply.  Application  may  be  made  by  the  petitioner,  by 
the  summons  for  the  appointment  of  a  guardian  or 
separately,  that  the  guardian  may  be  directed  to  make 
or  consent  to  any  application,  or  give  any  notification 
required  by  the  Act  (l)  ;  and  every  such  application  must 
be  served  on  the  guaitlian  or  proposed  guardian  (m) ;  and 
evidence  is  to  be  produced  to  satisfy  the  judge  that  it 
is,  and  the  guardian  is  to  make  an  affidavit  that  he 
believes  that  it  is,  proper  and  consistent  with  a  due 
regard  for  the  infant's  interest  that  such  direction  should 
be  given  (n). 

The  60th,  51st,  and  62nd  sections  provide  for  binding  Where  infant 
the  interest  of  a  married  woman,  and  for  the  purposes  woman. 


(t)  Settled  Estates  Act  Oiden,  1878,  r.  10. 

{k)  Dan.  Ch.  Pr.  2806. 

(0  Settled  Estates  Act  Orders,  1878,  r.  6. 

(m)  Ibid.,  r.  9. 

(n)  Ibid.,  r.  12. 
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of  the  Act  a  married  woman  who  is  an  infant  stands  on 

the  same  footing  as  if  she  were  of  full  age  (o), 

Settl^  Land       Notwithstanding  the  powers  of  dealing  with  infants* 

supersede        land  without  any  application  to  the  Court,  conferred  by 

this  Act.         ^^Q  Settled  Land  Act,  1882,  the  Settled  Estates  Act, 

1877,  is  by  no  means  superseded,  for,  as  we  shall  see  {p), 

the  latter  Act  does   not   apply  to  every  case  where 

an  infant  is  interested  in  land.     Proceedings  under  a 

permissive  order  for  sale  under  the  earlier  Act  may,  in 

a  proper  case,  be  stayed,  to  enable  a  sale  to  be  effected 

under  the  Act  of  1882  (q). 


Section  6. — Rights  of  Purchasers,  where  EstcUe  sold 

by  the  Court. 

Sale  under         After  a  sale  under  an  order,  the  Court  will  protect 
an  order.        ^j^^  purchaser  against  the  parties  to  the  action,  and  all 
parties  coming  in  under  the  judgment;  and  even  as 
against  absent  parties,  the  purchaser  will  not  lose  the 
benefit  of  his  purchase  by  any  irregularity  in  the  pro- 
ceedings (r),  such  as  the  real  estate  of  an  infant  being 
sold  before  it  was  clear  whether  it  was  necessary  (s) ; 
or  an  infant  not  having  a  day  to  show  cause  (t). 
Conveyancing      It  would  seem  that  the  70th  section  of  the  Convey- 
sec/TO.    '      ancing  and  Law  of  Property  Act,   1881  (u),  gives  a 


(o)  i20  BroadvfOocTs  Settled  Estates,  7  Ch.  328. 

(p)  Past,  p.  876  (x). 

(q)  Be  Barrs-Haden's  Settled  Estates,  82  W.  R.  194 ;  Be  Pool^s  SeiOe- 
menty  82  W.  B.  956. 

(r)  Beioley  v.  Carter,  4  Ch.  280,  288;  Dart,  Y.  k  P.,  6th  ed., 
1850. 

(s)  Baker  v.  Sowter,  10  Beay.  848. 

(0  Beniiet  ▼.  ffmnil,  2  Sch.  k  Lef.  566  ;  Bawen  y.  Bvans,  IJ.  &  L. 
256  ;  Edgeworth  y.  Edgeworth,  12  Ir.  £q.  81. 

(u)  Post,  p.  541  (m). 


SETTLED  LAND  ACTS.  876 

parliamentary  title  to  all  persons  who  have  purchased, 
or  taken  on  lease,  or  become  mortgagees  of  any  land 
under  sales^  leases,  or  mortgages  directed  by  or  effected 
under  the  authority  of  the  Coui-t  (v). 


Section  7.— The  Settled  Land  Acta,  1882  to  1889. 

In  the  maiority  of  cases,  the  purposes  of  the  Settled  Settled  Land 

Ant    1AA2 

Estates  Act,  1877,  can  be  effected  under  the  Settled  * 
Land  Act,  1882,  without  an  application  to  the  Court, 
or  after  a  mere  appointment  by  the  Court  of  trustees  of 
the  settlement  for  the  purposes  of  the  Act ;  but  as  the 
Act  does  not  apply  to  every  case  where  an  infant  is 
interested  in  land  (x),  it  is  still  necessary  sometimes  to 
have  recourse  to  the  earlier  Act. 

"  The  general  purpose  of  the  Settled  Land  Act,  1882, 
is  to  give  to  an  owner  for  the  time  being,  having  a 
beneficial  interest  in  land  under  a  settlement,  whether 
the  subject  of  the  settlement  be  an  estate  in  fee  simple 
or  a  less  estate,  power  to  dispose  of  or  deal  with  the 
land  or  the  estate  or  interest  therein  which  is  settled,  so 
as  turn  it  to  the  best  account,  in  the  same  manner  as  if 
he  were  a  prudent  owner  absolutely  entitled  to  the 
subject-matter  of  the  settlement,  and  having  a  complete 
power  of  disposition  ;  care  being  at  the  same  time  taken 
to  preserve  the  corpus  of  the  property  for  the  benefit 
of  the  successors  in  title  of  the  owner  for  the  time 
being"  {y). 

(v)  See  Be  HalUDare^a  Contract,  21  C.  D.  41 ;  and  WoLst.  and 
Tomer's  Cony,  and  Settled  Land  Acts,  5th  ed.,  119. 

(x)  See  Be  Hiym£s  SeUled  Estates,  39  C.  D.  84.  A  devise  to  snch 
of  the  children  of  A.  as  shall  attain  21,  would  not  constitute  them 
persons  having  the  powers  of  tenants  for  life  under  s.  58,  post,  p. 
876. 

(y)  Wolst  and  Turn.  Conv.  and  Settled  Land  Acts,  5th  ed.,  208. 
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"The  scheme  of  the  Act  is  first  to  give  all  the  neces- 
sary powera  to  a  tenant  for  life  under  a  settlement, 
tenancy  for  life  being  the  most  usual  form  of  limited 
ownership,  and  then,  by  s.  58,  the  powers  so  given  are 
extended  to  those  other  forms  of  limited  ownership 
which  are  generally  considered  to  place  a  person  in  the 
position  of  a  landowner ;  and  ss.  60 — 62  provide  for  the 
special  cases  where  the  limited  owner  is  an  infant,  a 
married  woman,  or  a  lunatic  *'  (z). 

It  is  impossible,  without  unduly  increasing  the  scope 

of  this  work,  to  give  a  minute  account  of  the  provisions 

of  the  Act ;  it  seems  sufficient  to  indicate  generally  in 

the  Appendix  the  various  powers  of  tenants  for  life 

conferred  by  the  Act,  and  to  particularise  in  the  text 

the  sections  by  which  those  powers  are  extended  to 

other  limited  owners,  and  which  provide  for  the  special 

cases  of  infancy  and  coverture. 

Persons  who        Under  s.  58,  the  following  persons,  when  their  respec- 

of  temmTfOT  *^^®  estates  or  interests  are  in  possession  (a),  have  the 

life  under       powers  of  a  tenant  for  life  (namely) : 

(i.)  A  tenant  in  tail,  though  by  Act  of  Parliament 
restrained  from  barring    or  defeating  his 
estate  tail,  except  where  the  land  was  pur- 
chased with  money  provided  by  Parliament 
in  consideration  of  public  services : 
(ii.)  A  tenant  in  fee  simple,  with   an  executory 
limitation  over,  on  failure  of  his  issue  (6), 
or  in  any  event  (c) : 
(iii.)  A  person  entitled  to  a  base  fee : 
(iv.)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent  {d) : 
(v.)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent : 

(s)  Wolst  and  Tarn.  Cony,  and  Settled  Land  Acts,  5th  ed.,  208. 
(a)  That  is,  as  opposed  to  remainder  or  reversion  ;  an  in&nt  is  "  in 
possession  "  by  his  guardian  ;  JRe  Morgan,  24  C.  D.  114. 
{b)  He  Morgan, 

(c)  E.g,f  on  dying  under  21 ;  Be  James^  32  W.  R.  898. 
{d)  See  Re  HazU$  SeUled  EstaUs,  29  C.  D.  78. 
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(vi)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is 
liable  to  cease  in  any  event  during  that  life, 
whether  by  expiration  of  the  estate,  or  by 
conditional  limitation,  or  otherwise  (e),  or 
to  be  defeated  by  an  executory  limitation 
over,  or  is  subject  to  a  trust  for  accumula- 
tion of  income  for  any  purpose : 
(viL)  A  tenant   in  tail   after  possibility   of  issue 

extinct : 
(viii.)  A  tenant  by  the  curtesy  (/) : 
(ix.)  A  person  entitled  to  the  income  of  land  under 
a  trust  or  direction  for  payment  thereof  to 
him    during    his   own   or   any    other  life, 
whether  subject  to  expenses  of  management 
or  not,  or  until  sale  of  the  land,  or  until 
forfeiture  of  his  interest  therein  on  bank- 
ruptcy or  other  event. 
Under  s.  59,  where  a  person,  who  is  in  his  own  right  Infant 
seised  of  or  entitled  in  possession  to  land,  is  an  infant,  entitled  ^ 
then  for  purposes  of  the  Act  the  land  is  settled  land,  deemed  t»)  be 
and  the  infant  shall  be  deemed  tenant  for  life  thereof,  life. 
And,  by  s.  60,  where  a  tenant  for  life,  or  a  person  Where  teimut 
having  the  powers  of  a  tenant  for  life  under  the  Act,  is  infont^  '^" 
an  infant,  or  an  infant  would,  if  he  were  of  full  age,  be 
a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life 
under  this  Act,  the  powers  of  a  tenant  for  life  under 
this  Act  may  be  exercised  on  his  behalf  by  the  tiiistees 
of  the  settlement,  and  if  there  are  none,  then  by  such 
person  and   in  such   manner  as  the  Court,   on   the 
application  (g)  of  a  testamentary  or  other  guardian  or 


{e)  E,g,f  on  breach  of  a  condition  of  resideuce ;  Rt  Paget^s  Settled 
AtaUs,  80  C.  D.  161  ;  but  see  Kemp  v,  ffaynes,  37  C.  D.  806. 

(/)  See  also  sect.  8  of  the  Settled  Land  Act,  1884,  under  which  an 
estate  by  the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settle- 
ment made  by  the  wife. 

(g)  By  summons  ;  see  Settled  T^and  Act  Rules,  1882,  r.  2 ;  and 
Form  xxii. 
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next  friend  of  the  infant,  either  generally  (h),  or  in  a 
particular  instance,  orders. 
Cases  on  sec-       When  persons  are  appointed  under  s.  60,  they  can 

tions  59  &  60.       _,      ,        ':      ,  _  ^^  ^     ,  i  i 

sell,  though  there  be  no  trustees  of  the  settlement,  and 
80  no  notice  can  be  given  under  s.  45,  but  in  that  case 
the  purchase-money  must  be  paid  into  Court  (i).  A 
sale  by  the  trustees  under  s.  59  or  60  may  be  made  out 
of  Court  (j).  The  Irish  Court  has  refused  to  appoint  a 
co-owner  to  act  under  s.  60  (k). 

In  Re  Duke  of  Newcastle's  Estates  (I),  where  an 
infant  was  tenant  in  tail,  the  following  points  were 
decided :  (i.)  that  the  rents  received  by  the  trustees 
during  the  infant's  minority  were  to  be  applied  (without 
regard  to  the  Act)  in  the  manner  directed  by  the  settle- 
ment, under  which  they  had  power  to  apply  any  sur- 
plus, after  payment  for  management  and  the  infant's 
maintenance,  in  paying  off  charges  or  in  purchase  of 
real  estate,  to  be  settled  to  the  same  uses ;  (ii.)  that  a 
power  for  the  trustees,  with  the  consent  of  the  tenant 
for  life  if  of  age,  and  if  not  of  his  guardians,  to  sell  or 
exchange,  was  exerciseable  by  the  trustees  at  the 
request  and  by  the  direction  of  the  guardians  of  the  infant 
tenant  in  tail ;  and  (iii.)  that  powers  of  leasing  given 
to  the  guardians  during  minority  were  exerciseable  with 
the  consent  of  the  trustees. 
Married  A  question  has  arisen,  but  has  never  been  the  subject 

vromen  under  ^f  judicial  decision,  whether  the  Act  applies  to  married 
women  who  are  infants.    It  is  enacted  by  s.  61  as  follows : 
(1.)  The  foregoing  provisions  of  this  Act  do  not  apply 
in  the  case  of  a  married  woman. 

(2.)  Where  a  married  woman  who,  if  she  had  not 
been  a  married  woman,  would  have  been  a  tenant  for 

(A)  Where  an  infant  of  18  years  of  age  was  tenant  in  tai],  the  Court 
refused  the  trustees  general  authority  to  lease,  and  required  the  sanction 
of  the  Court  to  be  obtained  in  each  case ;  Cecil  y.  Lomgdon,  54  L.  T.  418. 

(t)  Re  Countess  ofDwilc^s  Contract,  86  C.  D.  888. 

U)  Lcighton  v.  Price,  27  0.  D.  662. 

(it)  Be  GreenvUle  Estate,  11  L.  B.  Ir.  188. 

(0  24  C.  D.  129. 
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life  under  the  foregoing  provisions  of  this  Act,  is  entitled 
for  her  separate  use^  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as 
a  fefme  sole,  then  she,  without  her  husband,  shall  have 
the  powers  of  a  tenant  for  life  under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  afore- 
said, then  she  and  her  husband  together  shall  have  the 
powers  of  a  tenant  for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant 
for  life  and  a  settlement  and  settled  land  shall  extend 
to  the  married  woman  without  her  husband,  or  to  her 
and  her  husband  together,  as  the  case  may  require,  and 
to  the  instrument  under  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do 
all  deeds,  instruments  and  things  necessary  or  proper 
for  giving  effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement 
shall  not  prevent  the  exercise  by  her  of  any  power  under 
this  Act. 

It  has  been  suggested  (m)  that  the  effect  of  s.  61  is 
not  to  enable  an  infant  married  woman  to  exercise  the 
powers  of  the  Act ;  but  that  the  disability  of  infancy 
remains,  notwithstanding  coverture,  and  ss.  59  and  60 
apply;  and  that  the  effect  of  sub-s.  4  is  to  make  all  the 
previous  sections  read  as  if  the  expression  **  tenant  for 
life  "  had  been,  in  the  case  of  a  married  woman  entitled 
for  her  separate  use,  or  as  a  fsTne  sole,  replaced  by 
"  married  woman  tenant  for  life,"  and  had  been  in  any 
other  case  replaced  by  "  married  woman  tenant  for  life 
together  with  her  husband ; "  in  which  case  no  doubt 
the  Act  would  now  apply  to  all  infant  manied  women  (n). 

(m)  Wolst.  and  Turner's  Conv.  and  Settled  Land  Acts,  6th  ed.,  293. 

(n)  It  is  pointed  ont  in  Hood  and  Challis'  Cony,  and  Settled  Land 
Acts,  8rd  ed.,  208,  that  sect.  60  (see  ante,  p.  377)  is  not  applicable  to 
a  married  woman  together  with  her  husband  having  the  powers  of  a 
tenant  for  life,  as  provided  by  sect.  61  (3) ;  but  this  case  cannot  arise 
where  she  has  been  married  since  1882  (see  ante,  p.  24  (6) ),  and  all 
women  married  in  or  before  1882  must  now  be  of  age. 


380 


INCUMBRANCES. 


Lunatic 
infant. 


But  it  has  been  doubted  (n)  whether  s.  60,  expressly 
excluded  by  s.  61  (1),  can  be  brought  back  by  s.  61  (4) ; 
and  it  appears  a  clumsy  mode  of  providing  for  this  class 
of  tenants  for  life.  May  it  not  be  that  the  Legislature 
considered  that  if  a  woman  is  old  enough  to  marry,  she 
is  old  enough  to  exercise  the  powers  of  a  tenant  for  life, 
and  that  on  the  true  construction  of  the  Act,  these 
powers  are  exerciseable  by  a  married  woman,  notwith- 
standing infancy,  and  that  the  provisions  of  ss.  59  and 
60  have  no  application  (o)  ? 

The  land  of  an  infant  lunatic,  not  so  found  by  inqui- 
sition, can  be  dealt  with  under  ss.  59  and  60  {p) ;  but 
if  an  infant  is  a  lunatic,  so  found,  s.  62  applies,  and 
empowers  the  committee  of  his  estate,  under  an  order 
in  lunacy,  to  exercise  the  powers  of  a  tenant  for  life  on 
his  behalf. 


Interest  on 
incum- 
brances. 


Section  8. — Incumbrances  on  Real  Estaies,  Judgments 

and  Specialty  Debts, 

In  many  of  the  old  cases  it  is  laid  down  that  a  guar- 
dian should  pay  off  mortgages  on  an  infant's  land  {q). 
It  has  been  decided  that  an  infant  owner  in  fee  is 
bound  to  keep  down  the  interest  on  incumbrances  (r) ; 
but  the  Court  will  not  order  a  receiver  to  keep  down 
the  interest  of  a  mortgage,  until  it  is  clear  that  the 
mortgage  is  really  due  (a).  An  inquiry  may  be  directed 
whether  it  will  be  for  the  infant's  benefit  to  pay  off  a 
charge  on  his  estate  {t).  It  is  the  better  opinion  that 
such  a  charge,  when  bought,  remains  personal  estate  in 

(n)  See  Hood  and  Challis,  Z.  c. 

(o)  As  to  what  powera  may  be  exercised  by  infants,  see  anUy  p.  41. 
(p)  Seean^,  p.  261  (ef). 

{q)  Palmer  v.  Danby,  1  £q.  Cas.  Ab.  261;  Zoueh  v.  Lloffd,  cited 
2  Vem.  198  :  Dennis  v.  Bad^  1  Ch.  Cas.  166. 
(r)  Jennings  v.  Looks,  2  P.  W.  276 ;  Palmer  v.  Daniy. 
(s)  Anon.,  6  Mad.  9. 
(0  Nbrbury  v.  Norbury,  4  ICad.  191. 
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equity  (u) ;  it  has  been  so  decided  in  Ireland  (a;),  and 
this  is  the  rule  in  England  in  the  case  of  a  lunatic  (y). 
It  would  clearly  be  so  if  the  guardian  took  an  assign- 
ment of  the  charge  (z).  It  is  in  fact  an  application  of  Charge  paid 
the  rule  that  if  an  infant  be  entitled  to  an  estate  and  a  merge, 
charge  upon  it,  the  charge  will  not  merge  (a),  unless  it 
be  for  the  benefit  of  the  infant  that  it  should  do  so  (6). 

An  infant  tenant  for  life  is  of  course  bound  to  keep  infant  tenant 
down  the  interest  on  incumbrances  (c) ;  the  same  rule  S^^^t^ep 
applies  to  an  infant  tenant  in  tail  (d) ;  but  he  is  only  down  interest. 
bound  to  do  so  as  against  the  remainderman,  the  real  Only  as 
and  personal  representatives  of  the  tenant  in  tail  have  ^anderman. 
no  equity  against  each  other  to  vary  the  state  of  things 
as  it  existed  at  his  death  (e).     If  an  incumbrance  be  paid  Charge  paid 
off  out  of  the  personal  estate,  a  merger  will  not  take  merge, 
place  (/) ;  and  the  same  rule  applies  to  an  owner  in  fee 
with  an  executory  devise  over  (gr). 

A  trustee  in  receipt  of  rents  of  an  infant's  property  Saccesaion 
must  pay  succession  duty  thereout ;  and,  if  he  applies   °  ^' 
the  gross  rent  for  maintenance,  he  may  be  required  to 
make  good  the  amount  of  duty  which  the   infant  is 
afterwards    required    to    pay,  but    not    any    interest 
thereon  (h). 

(u)  Seyn  y.  Price,  9  Mod.  221  ;  TullU  v.  TuUU,  Dick.  822 ;  Exp. 
Br<mfleld,  8  B.  C.  C.  p.  516  ;  Ware  v.  Polhill,  11  Ves.  p.  283. 

(x)  Dowling  v.  Belion,  1  Flan,  k  Eel.  462,  in  opposition  to  Zottek  v. 
Lloyd,  cited  2  Yern.  198  ;  Dennie  y.  Bad,  1  Ch.  Cas.  156. 

(y)  lU  Leeming,  8  De  G.  ¥.  kJ.iS;  lie  Melly,  49  L.  T.  429. 

(2)   WaJters  v.  Ebrall,  2  Vem.  606  ;  BUhop  y.  Sharp,  2  Vem.  469. 

(a)  TJwmas  y.  Kemys,  2  Vera.  848 ;  Compton  y.  Oxenden,  2  Ves. 
jnn.  261  ;  Forbes  y.  MoffaU,  18  Ves.  884.  Merger  at  law  does  not  now 
take  place  in  snch  a  case ;  86  &  87  Vict.  c.  66,  s.  25  (4). 

(h)  Forbes  y.  MoffaU, 

(c)  B£fcel  y.  Waikinsvn,  1  Ves.  sen.  93. 

(d)  Bwrqeasy.  Mwwbey,  T.  &  R.  167,  175 ;  Seys  y.  Price,  9  Mod.  221 ; 
Ame^fury  y.  Brown,  1  Ves.  sen.  477,  oyerraling  Chaplin  y.  Chaplin, 
8  P.  W.  229. 

(e)  Bertie  y.  Abingdon,  8  Mer.  560. 

(/)  Alsop  y.  Bell,  24  Beay.  451 ;  and  see  Shrewsbury  y.  Shreufsbwry, 
1  Ves.  jun.  237. 
{g)  DrinkwaUr  y.  Combe,  2  S.  &  St  841. 
{h)  Brovm  y.  Smith,  46  L.  J.  Ch.  866. 
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Judgements 
and  specialty 
debts. 


In  Breasenden  v.  Decreets  (i)  it  was  held  that  a 
guardian  ought  to  apply  the  rents  and  profits  in  paying 
off  a  judgment  debt.  With  regard  to  specialty  debts,  if 
the  personal  estate  had  been  exhausted,  the  guardian 
was  juutified  under  the  old  law  in  paying  them  out  of 
rents  and  profits  (4).  In  Waters  v.  EhixiU  (I)  the  Court 
said  a  guardian  was  not  compellable  to  apply  the  profits 
of  the  estate  of  an  infant  heir  to  pay  off  bond  debts ;  but 
it  does  not  appear  whether  there  was  any  personal  estate 
of  the  ancestor  forming  a  primary  fund.  Now  that  land 
is  assets  for  payment  of  debts,  the  point  has  ceased  to 
be  of  practical  importance. 


Necessary 
expenses 
allowed  to 
tmstee. 


IjKigQ  outlay 
whether 
remains 
personalty. 


Section  9. — Necessary  Eocpenses,  Bepairs,  and 

Improvements  (m). 

A  guardian  or  trustee  will  be  allowed  in  his  accounts 
necessary  expenses  affecting  the  infant's  land.  e.g.,  pay- 
ment  of  a  sum  of  money,  where  land  w&s  given  condi- 
tionally upon  the  infant  paying  that  sum  (n).  He  is 
bound  to  renew  leases  (o),  and  has  a  lien  on  the  estate 
for  the  expenses  of  renewal  (j:>);  so  he  is  allowed  for 
admission  fines  to  copyholds  (q). 

These  expenses  may  be  paid  out  of  personalty  in  the 

(i)  2  Ch.  C.  197. 

{k)  Chaplin  V.  Chaplin,  3  P.  W.  229.  See,  however,  March  v. 
BaineU,  1  Vem.  428. 

{I)  2  Vem.  606. 

(m)  See  also  poUf  ch.  xxiL  a  1,  p.  S92,  for  the  statutory  proyisioDs 
as  to  management  of  the  property  of  infants. 

(n)  Vernon  v.  Vernon,  ciled  Exp,  BromJUld,  1  Ves.  jun.  466. 

(o)  Motini/ort  v.  Cadogan,  17  Ves.  485. 

{p)  Daviea  v.  Hone^  2  Sch.  k  Lef.  854  ;  Jamss  y.  Deait,  11  Yea  383 ; 
Laurence  v.  Maggs,  1  Ed.  453  ;  Oiddings  y.  Oiddings,  3  Rass.  241.  By 
sections  10  and  11  of  the  Trustee  Act,  1888,  extensive  powers  to  renew 
such  leases,  and  to  raise  money  to  meet  fines  on  renewal,  are  given  to 
trustees. 

{q)  See  Evelyn  v.  Chichester,  3  Burr.  1717. 
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first  instance,  but  it  is  doubtful  how  far  the  amount 
80  expended  would  retain  in  equity  its  character  of 
personalty.  In  the  case  of  a  lunatic  the  conversion 
would  be  looked  on  as  complete  (r),  and  probably  the 
rule  with  reference  to  lunatics  (a)  would  also  be  applic- 
able to  infants,  viz.,  that  personalty  may  be  laid  out  in 
ordinary  repairs  and  expenses,  but  if  a  large  outlay  be 
required,  it  will  retain  its  character  of  personalty  (t). 

A  trustee  or  guardian  is  only  performing  his  duty  in  Repairs, 
keeping  the  estate  in  proper  repair,  and  may  apply 
sui-plus  rents  and  profits  or  the  accumulations  of  them 
in  so  doing  (u),  even  if  the  infant  be  entitled  in 
remainder,  the  tenant  for  life  contributing  a  share  (x) ; 
but  he  is  not  liable  for  permissive  waste  (y).  The  exact 
amount  to  be  expended  on  such  repair  may  be  matter 
of  discretion,  e.g,,  it  was  held  advisable  not  to  keep  up 
the  mansion  as  a  residence,  where  the  infant  was  an 
officer  on  foreign  service  (z).    If  there  be  no  fund  out  of  t  ^k"^ 

which  such  expenses  can  be  paid,  they  may  be  charged  on;    y^^* 
the  property  (a), but  only  in  cases  where  the  repaira  ^'^^\i^4i%yL4^ 
absolutely  necessary,  and  amount  to  ftctualjalvage  (6).     fiJ  ^^a4 fit^o 

Where  an  infant  was  tenant  in  tail  of  a  mill,  devised  Inaupance 
in  strict  settlement,  which  was  burnt  down,  and  it  was  ™^^®^ 
not  considered  for  the  benefit  of  any  person  interested 
in  the  settled   estates  that  it  should   be  rebuilt,  the 

(r)  Ea^.  Degge,  4  B.  C.  C.  235,  n. ;  Et^,  Orimatane,  iind,,  and  Arab. 
707. 

(«)  Be  Badcoek,  4  My.  k  Cr.  440. 

{t)  See  anUf  p.  854. 

{u)  Eaep,  Degge,  4  B.  C.  C.  285,  n.  ;  JSxp,  Grimsione,  ibid. ;  Arnb. 
707 ;  Umbleby  v.  Kirk,  Coop.  N.  C.  C.  254  ;  J2c  Reddington,  1  MolL 
256  ;  Gotham  v.  ff^est,  1  Beav.  881 ;  Origgs  v.  Gibson,  21  W.  R.  818, 

{x)  Hood  y.  Bridport,  16  Jur.  560  ;  and  see  Freke  v.  Calmady,  82 
C.  D.  408. 

(y)  Broum  v.  Smith,  46  L.  J.  Ch.  866. 

(2)  Ben'Mif-  v.  Wyndham,  23  Beav.  521 ;  4  De  G.  F.  &  J.  269. 

(a)  Be  SUvater,  V.-C.  K.  1853,  Seton,  735  ;  Glover  v.  Barlow,  21 
C.  D.  788,  n.  ;  Jackson  v.  Talbot,  21  Ch.  D.  756  ;  Frith  v.  Cameron,  12 
£q.  169  ;  Seton,  1264  ;  and  see  Household  v.  Household,  27  Ch.  D.  553. 

(6)  Fer  Kay,  J.,  Jackson  v.  Talbot;  Bound  v.  Turner,  W.  N.  1889, 
88. 
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Latitude 
allowed  a8  to 
repairs. 


Limited 
Ownere' 
Residences 
Acts.  1870. 
1871. 

Person  in 
possession 
allowed  ex- 
penses of  ini' 
provements. 

But  tenant 
for  life  not 
allowed  im- 
provements. 


iDsuraDce  moneys  were  held  to  belong  to  him  absolutely^ 
the  premiums  having  been  paid  out  of  the  rents,  and 
there  being  no  provision  for  insurance  in  the  will  (c). 

Ornamental  improvements  will  not  be  allowed  to  the 
trustees,  e.g,,  pulling  down  and  rebuilding  a  farm-house 
where  there  was  no  necessity  for  it  (d)  ;  but  if  the 
improvements  be  beneficial,  considerable  latitude  is 
allowed.  In  Dacre  v.  Strahan  (e)  the  guardian,  during 
a  long  minority,  spent  the  whole  of  the  surplus  income 
of  the  property  in  improving  it,  and  6000Z.  in  addition  of 
his  own  money ;  the  ward  on  coming  of  age  gave  him 
a  mortgage  on  the  property  for  this  amount,  but  after- 
wards applied  to  have  it  set  aside,  which  the  Court 
refused  to  do,  except  on  the  terms  of  his  giving  credit 
to  the  guardian  for  his  outlay.  In  Origgs  v.  Oibson,  in 
administering  the  estate  of  a  deceased  nobleman,  the 
Court  allowed  a  large  sum  to  be  expended  in  rebuilding 
a  mansion  at  which  the  testator  intended  his  children 
to  reside,  and  15002.  in  furnishing  it  (/).  In  Vyae  y, 
Foster  (g)  the  trustees  had  spent  16002.  in  erecting  a 
villa  on  part  of  the  estate  which  was  directed  to  be 
sold  ;  and  it  was  held  that  the  utmost  they  were  fairly 
chargeable  with  was  the  loss,  if  any,  occasioned  by  their 
mistake  in  judgment. 

The  statutory  powers  of  building  residences  conferred 
upon  limited  owners  fall  within  the  scope  of  ch.  xxii. 
s.  1,  post,  p.  393, 

Any  person  who  has  been  in  possession  of  an  infsmt's 
property,  and  is  made  to  account  as  bailiff  for  the  inftmt, 
will  be  allowed  what  he  has  expended  in  repairs  and 
proper  improvements  (h). 

It  is  the  duty  of  a  tenant  for  life  to  keep  the  property 

(c)   fTaruncker  v.  BranaU,  23  C.  D.  188. 
Id)  Bridge  v.  Broum,  2  Y.  &  C.  C.  0.  181. 
(e)  4  W.  K  401. 

(/)  21  W.  R.  818  ;  and  see  S.  C,  U  W.  R.  688  ;  Seton,  785. 
{g)  8  Ch.  309  ;  L.  R.  7  H.  L.  C.  318. 

{h)  Walley  v.  WaXley,  1  Vera.  484  ;   Williamson  v.  Seaber,  8  Y.  & 
C.  717  ;  Felly  y.  Bcueornbe,  11  W.  R.  766. 
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in  proper  repair,  and  even  though  he  is  not  punishable 
at  law  for  permissive  waste,  the  Court  will  not  allow 
him  money  spent  on  repairs  (i),  unless  it  is  necessary  for 
the  preservation  of  the  property;  thus,  where  the  build- 
ings on  a  farm  were  so  much  out  of  repair  as  to  make 
the  farm  untenantable,  and  the  tenants  for  life  were 
persons  of  small  incomes,  it  was  held  that  the  Court 
had  power  to  sanction  the  expenditure  of  money,  settled 
on  the  same  trusts,  in  repairing  the  buildings  (k). 
Except  in  such  cases,  neither  the  tenant  for  life,  nor  the 
trustees  for  him,  will  be  allowed  to  charge  on  the  inhe-  I  i   L  0  '^ 

ritance  sums  expended  for  improvements  (I),  and  if  he   *  ^  ^^ 

be  an  infant,  the  Court  has  no  power  to  chaige  the 
inheritance  (m).     On  the  other  hand,  where  "repairs 
and  improvements"  were  directed  by  the  will  to  be 
done  out  of  the  rents,  the  Court  refused  to  allow  a  large 
outlay  to  be  made  in  rebuilding,  so  as  to  diminish  the 
income  of  the  tenant  for  life  (n) ;  nor  will  the  Court,  at  Whether 
the  instance  of  the  tenant  for  life,  allow  expenditure  for  ^y^i^ 
repairs  and  permanent  improvements  out  of  personal  i^  J*^ 
estate  directed  to  be  invested  in  land  to  the  same  uses  spent  in  im- 
as  the  realty  (o) ;  but  the  money  may  be  expended  in  provementa. 
erection  of  new  buildings  ( p). 

(i)  Be  Leigh's  Ertate,  6  Ch.  887. 

(k)  Conway  v.  Fenton^  40  C.  D.  512. 

(Q  Bostoek  y.  Blakeney,  2  B.  C.  C.  653  ;  Hibbert  v.  Cooke,  1  S.  ft  St. 
652 ;  CaidecoU  v.  Browne  2  Ha.  144. 

(m)  Floyer  v.  Banks,  8  £q.  115. 

{n)  Walpole  v.  BouglUan,  12  Bear.  622  ;  but  see  Be  Leslie's  Settle- 
ment, 2  C.  D.  185. 

(o)  Dunne  v.  Dunne,  7  Do  G.  M.  k  O.  207 ;  Brunskill  y.  Caird,  16 
£q.  493  ;  Drake  y.  Trefusis,  10  Clu  364.  It  was  allowed  in  two  cases 
(MacnoUy  y.  Fitzherbert,  3  Jur.  N.  S.  1237,  Be  HothanCs  Trust,  12  Eq. 
76),  in  both  of  which  the  legal  estate  was  in  the  trustee,  and  this  was 
suggested  as  a  possible  distinction  by  Lord  Selbome,  L.  C,  in  Brans* 
kill  y.  Caird.  There  may  possibly  be  a  difference  when  the  improye* 
ments  are  compulsory  on  the  tenant  for  life,  as  e.g,  under  the  Metro- 
politan Building  Acts ;  Be  Davis,  8  De  G.  ft  J.  144. 

Cp)  Be  Neuman,  9  Ch.  681 ;  Drake  v.  Trefusis,  10  Ch.  864  ; 
Donaldson  y.  Donaldson,  8  C.  D.  748 ;  Be  Saughtan  Estate,  30  C.  D. 
102. 

8.L.I*  C   C 
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Under  the  Under  the  Lands  Clauses  Consolidation  Act,  1845, 

Lands  Clauses  .  . 

Act  8.  69,  the  purchase  or  compensation  money  may  be 

applied  in  redeeming  the  land  tax,  or  discharging  debts 
or  incumbrances  on  the  property,  or  in  the  purchase  of 
other  lands  to  be  settled  upon  the  same  uses  and  trusts. 

Glebe  lands.  Under  this  section,  in  the  case  of  glebe  lands,  the  pur- 
chase money  has  been  applied  in  effecting  permanent 
improvements,  such  as  draining  (q),  enclosing  an  allot- 
ment (r),  rebuUding  or  improving  the  parsouage  (s), 
rebuilding  old  or  erecting  new  buildings  on  the  glebe  (t) ; 
but  it  seems  doubtful,  except  as  to  the  erection  of  new 
buildings,  how  far  these  would  now  be  treated  as  binding 
authorities  (u). 

Infants  abeo-      The  money  was  laid  out  in  rebuilding,  where  the 

lute  O^RTTlfiFS. 

absolute  owners  were  infants  {x). 
\viiere  there  In  the  case  of  lands  in  which  there  is  a  succession  of 
of  interests,  interests,  it  has  been  applied  in  drainage  and  making  a 
new  road  (y),  rebuilding  or  erecting  new  buildings  (z), 
or  lateral  additions  to  a  house  (a) ;  a  small  sum  has 
been  paid  to  the  tenant  for  life,  on  his  imdertaking  to 
apply  it  in  permanent  improvements  (6) ;  but  he  cannot 
receive  what  he  may  have  spent  in  previous  improve- 
ments (o),  nor  will  the  expenditure  in  building  be  allowed 


(q)  Re  Vicar  of  Queen  Camel,  11  TV.  R.  603. 

(r)  Ejcp.  Lock  wood,  li  Bear.  158. 

(»)  Be  Incumbent  of  WhitJUld,  IJ.  &  H.  610 ;  Exp,  Rector  of  Clay- 
pole,  16  £q.  574. 

(0  Re  Wigan  Glebe  Act,  8  W.  R.  41 ;  i?«  Kent  Coast  RaUtcay  Co., 
10  W.  R.  606  ;  ife  Rector  of  ShipUm,  19  W.  R.  649. 

(m)  Re  Nciher  Stowey  Vicarage,  17  Eq.  166  ;  Re  Newman,  9  Ch.  681 ; 
Drake  v.  Trcfiisia,  10  Ch.  864. 

{x)  Exp.  Shaw,  4  Y.  &  C.  506.  The  report  is  very  short,  but  it 
seems  from  Re  Rudyerd,  2  Giff.  894,  that  they  were  absolute  owners. 

(y)  Re  ClUh^oe,  17  W.  K  845. 

(«)  Re  flight,  6  W.  R.  718  ;  iZd  Partington,  I  K.  R.  177 ;  Re 
Davis,  3  De  G.  &  J.  144  ;  Re  Dummer,  2  De  0.  J.  &  a  615  ;  Re 
Clitheroe, 

(a)  Re  Speer^s  Trusts,  3  C.  D.  262. 

(6)  Exp.  Barrett,  15  Jur.  8  ;  Re  HitcJMs  Estate,  1  W.  R.  605. 

(c)  Re  Leigh's  Estate,  6  Ch.  887. 
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unless  it  is  clearly  beneficial  ((/),  and  this  would 
generally  be  only  under  special  circumstances,  as  where 
the  railway  had  made  old  buildings  useless  (e) ;  and  in 
all  cases  the  consent  of  the  remainderman  is  necessary  (/). 

By  s.  42  of  the  Conveyancing  and  Law  of  Property  statutory 
Act,  1881,  and  ss.  21  and  25  of  the  Settled  Land  Act,  man^mcnt. 
1882,  large  powei*s  of  management  and  eflPecting  repairs 
and  improvements,  are  given  to  trustees  of  infants'  lands, 
which  fall  within  the  scope  of  ch.  xxii.  s.  1,  post,  pp.  398, 
400. 


Section  10. — Timber. 


In  cutting  timber,  as  in  all  other  dealings  with  an  Bight  to  cat 
infant's  estate,  the  guardian  or  trustee  is  bound  to  act  *n^nt'iren!^ 
for  the  benefit  of  the  infant ;  but  there  is  no  principle  titled  in  fee 
of  equity  by  which,  as  between  the  lieir  and  the  personal 
representative  of  the  infant,  timber  which  by  severance 
becomes  personalty  can  be  looked  on  as  realty  (g).   The 
case  of  Tullit  v.  Tvllit  (h)  is  sometimes  quoted  as  esta- 
blishing an  opposite  conclusion ;  but  the  true  reason  of 
the  decision  is  explained  in  another  report  (i),  and  in 
Tooker  v.  AuTiesley  (k) ;  viz.  that  the  guardian,  who  was 
the  next  of  kin  of  the  infant,  had  abused  his  power  of 
cutting  timber,  in  order  to  take  the  proceeds  on  the 
infant's  death,  and  of  course  the  Court  would  not  allow 
him  to  profit  by  his  own  wrong  (?). 

The  guardian  of  an  infant  entitled  in  fee,  with  an  Where  infant 

entitled  in 
fAA  with 
{d)  Exp,  Corporation  of  Liverpool,  1  Ch.  596  ;  He  Rudyerd,  2  Giff.  executory 

394.  devise  over. 

(e)  Re  Mdward,  27  Beay.  571 ;  Re  Johnson  9  SeUUmeni,  8  £q.  348. 

(/)  Re  Leigh's  EstaU,  6  Ch.  887. 

(g)  Exp,  Bromfieldy  1  Yes.  jiin.  453 ;  Dyer  v.  Dyer,  34  Beav.  504« 

(h)  Amb.  870. 

(t)  Dick.  322. 

ijc)  5  Sim.  241. 

(I)  Mason  y.  Mason,  cited  Amb.  371,  seems  to  have  been  decided  on 
the  same  grounds. 

0  0  2 
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executory  devise  over  if  he  die  under  twenty-one,  may 
cut  timber,  and  on  severance  it  becomes  personalty  and 
goes  to  the  infant's  administrator  (m) ;  but  he  may  not 
cut  ornamental  timber  (n) ;  and  the  same  rule  applies  ta 
every  estate  limited  to  go  in  a  course  of  succession  (o). 
If  the  guardian  be  in  receipt  of  the  rents  and  profits, 
and  the  infant  have  merely  a  contingent  interest,  he 
may  not  commit  waste  (jp). 
ConTeyanciiig  By  s.  42  of  the  Conveyancing  and  Law  of  Property 
Act,  1881.       ^^^^  jggj^  j^  jg  enacted  (sub-s.  1)  that  if  and  so  long  as 

any  person  who  would  but  for  that  section  be  benefi- 
cially entitled  to  the  possession  of  any  land  is  an  infant, 
and  being  a  woman  is  also  unmarried,  the  trustees 
appointed  for  this  purpose  by  the  settlement,  if  any,  or 
if  none,  then  the  persons,  if  any,  who  are  for  the  time 
being  under  the  settlement  trustees  with  power  of  sale  of 
the  settled  land,  or  of  part  thereof,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or,  if  none,  then  any  persons  appointed  as 
trustees  for  this  purpose  by  the  Court  on  the  applica* 
tion  (q)  of  a  guardian  or  next  friend  of  the  infant,  may 
Lv  //    /  /       ^^^^  i*ito  and  continue  in  possession  of  the  land ;  and 

^v/  L  ./i  u.  /-.,  (sub-s.  2)  shall  manage  or  superintend  the  management 

.w  >  w<       of  the  land,  with  full  power  to  fell  timber  or  cut  under- 

,/.,...      ...',.►.«      wood  from  time  to  time  in  the  usual  course  for  sale,  or 

^*'  \    '    /  *   ;  ''      for  repaii*s  or  otherwise ;  and  to  continue  the  working 

/.'..  (.   .,     v^^j        ^f  mines,  minerals,  and  quarries,  which  have  usually 

^ "  ' '  ^  '  "^      been  worked ;  but  so  that  where  the  infant  is  impeach- 

.  ^.  able  for  waste,  they  shall  not  commit  waste,  and  shall  cut 
timber  on  the  same  terms  only,  and  subject  to  the  same 
restrictions,  on  and  subject  to  which  the  infant  could, 
if  of  full  age^  cut  the  same.    As  to  the  duties  and  powers 

(m)  Dyer  v.  Dyer,  34  Beay.  504. 

(n)  Blake  y.  PeUrs,  1  De  G.  J.  k  S.  845 ;  Turner  y.  TFright^  2  De  G. 
F.  k  J.  284. 
(o)  Ibid. 

{p)  Knight  v.  Dupletsis,  2  Vc«.  sen.  860. 
(q)  By  summons,  see  soc.  69  (8). 


V/.  f  /  ^  •    *  '    '  ff '  '^ 
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of  the  trustees  in  respect  of  the  money  so  arising,  see 
ante,  p.  290^  post,  p.  399  ;  and  as  to  the  limitations  of 
the  powers  conferred  by  the  section,  see  sub>sections  6, 
7,  and  8,  post,  p.  400. 

This  power  was  extended  by  the  Settled  Land  Act,  Settled  Land 
1882.  Under  s.  35,  where  a  tenant  for  life  is  impeach- 
able  for  waste  in  respect  of  timber,  and  there  is  on  the 
settled  land  timber  ripe  and  fit  for  cutting,  the  tenant 
for  life,  on  obtaining  the  consent  of  the  trustees  of  the 
settlement  (i.e.,  the  trustees  for  the  purposes  of  the 
Act  (r) ),  or  of  the  Court  («),  may  cut  and  sell  that 
timber  or  any  part  thereof ;  and  three-fourths  of  the 
net  proceeds  of  sale  are  to  be  set  aside  as  capital,  and 
the  remaining  fourth  part  is  to  be  treated  as  income  ; 
and  under  ss.  58,  59,  and  60  (t),  these  powers  can  be 
exercised  on  behalf  of  an  infant,  whether  owner  in  fee 
(and  though  there  be  an  executory  gift  over)  or  in  tail, 
or  entitled  to  a  base  fee,  or  tenant  for  life  or  for  years 
determinable  on  a  life,  or  otherwise  having,  but  for  his 
infancy,  the  powers  of  a  tenant  for  life,  by  the  trastees 
of  the  settlement  (u),  or  by  such  person  and  in  such 
manner  as  the  Court,  on  the  application  of  his  testa- 
mentary or  other  guardian  or  next  friend,  shall  order  (x). 

It  appears  unnecessary  here  to  refer  to  the  rights 
and  liabilities  of  limited  owners  with  respect  to  the 
cutting  of  timber,  except  so  far  as  infants  are  especially 
concerned.  The  practitioner  will  find  them  fully 
discussed  in  the  treatises  mentioned  below  (y). 


(r)  See  sec.  2  (8).  The  definition  of  "  trastees  of  the  settlement "  is 
in  effect  the  same  as  that  in  sec  42  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  supra, 

{§)  See  Settled  Land  Act  Rules,  1882,  Forms  yL  and  viL 

(0  See  anicj  p.  876. 

(u)  See  Be  Duke  o/NeweasOe^i  Settled  £tUUes,  31  W.  R.  782. 

(x)  See  Settled  Land  Act  Rules,  1882,  Form  zxiL 

ly)  Craig  on  Trees ;  Yool  on  Waste ;  1  Wh.  &  Tud.  L.  G.  6th  ed. 
851—680.  It  may  be  shortly  stated  that  a  tenant  for  life  may  not 
eat  timber-trees,  unless  dispunishable  for  wssto ;  and  that  even  in  that 
€  ase,  he  may  not  cut  ornamental  timber. 
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lofant  tenant      It  has  been  laid  down  in  several  cases  that  an  infant 
III  tail.  tenant  in  tail  has  the  same  right  to  cut  timber  as  against 

the  remainderman  that  an  adult  tenant  in  tail  has  (z). 
It  appears  (a)  that  SavUe  v.  SavUe  was  a  strong  case» 
inasmuch  as  a  large  qusmtity  of  timber  was  cut  when 
the  infant  was  likely  to  die,  but  the  remainderman  was 
refused  an  injunction  (b) ;  but,  of  course,  it  is  the  duty 
of  the  guardian  only  to  cut  such  timber  as  is  fit  and 
proper  in  a  due  course  of  management  (c).  There  is  no 
case  which  decides  whether  an  infant  tenant  in  tail 
may  commit  equitable  waste  (d) ;  but  there  would 
seem  to  be  no  reason  for  placing  his  right  lower  than 
that  of  a  tenant  in  tail  prohibited  by  Statute  from 
barring  the  entail,  who,  it  was  said,  might  commit 
equitable  waste  (e). 


Whether 
allowed  to 
commit 
oqni  table 
waste. 


Section  11. — Mmerals. 

Right  to  work     An  infant  tenant  in  fee  or  in  tail  may,  by  his  guar* 

nnnes.  ^siu,  work  mines  as  if  he  were  an  adult  (/).    Tenant 

for  life  impeachable  for  waste  may  work  open  mines  (g). 


(z)  Lyddal  r,  Clavering,  Amb.  871,  n.,  and  Savilc  r.  Savile,  ther» 
cited. 

(a)  See  Cas.  t  Talb.  16. 

(b)  See  alao  AUomey-Gen,  v.  Duke  of  MarlHrough,  3  Afad.  532  ; 
Ferrand  v.  Wilson,  4  Ha.  344,  SSL 

(c)  Husaey  y.  Htissey,  6  Mad.  44. 

(rf)  The  expression  •*  equitable  waste  "  is  still  used,  to  distinguish 
that  kind  of  waste  which  Courts  of  equity  would  not  allow  to  be 
committed  by  persons  who  had  a  legal  right  to  commit  waste ;  but 
under  the  Judicature  Act,  1873,  sec.  25  (3),  an  estate  for  life  without 
in\peachment  of  waste  does  not  confer  any  legal  right  to  commit  thia 
kind  of  waste,  unless  a  contrary  intention  expressly  appears. 

{r)  Attomey-OeTusral  r,  Duke  of  Marlhoroiigh^  8  Mad.  498.  Sec, 
however,  Craig  on  Trees,  79. 

(/)  Lyddall  r.  Claveriftg,  Amb.  371,  n. 

(if)  Finer  v.  Vaughan,  2  Bear.  460  ;  Miller  r.  Miller,  18  Eq.  268. 


MINERALS.  391 

and  take  the  produce  (A).  The  peculiar  doctrine  of  the 
Coui-ts  of  Equity  in  reference  to  ornamental  timber  {i)  is 
not  applicable  to  mines,  but  where  the  Court  interferes, 
because  there  is  no  remedy  at  law,  the  produce  of  mines 
stands  on  the  same  footing  as  that  of  timber  (J), 

The  provisions  of  this  Act  with  respect  to  the  working  The  Convey- 
of  infants'  mines  and  quarries  have  been  already  pointed  13^^ 
out  (k). 

Mining  leases  may  be  granted  of  infants'  lands  under  Mining  leases, 
the  Settled  Estates  Act,  1877|  and  the  Settled  Land 
Act,  1882  (I). 

m 

(h)  Bowleses  COM,  11  Ck>.  Kep.  79  h, 

{i)  See  anU,  p.  389  (y). 

(/)  Bagoi  y.  JBagot,  82  Bear.  509. 

Ik)  Ante,  p.  888. 

{I)  Appendix,  post,  pp.  530,  545. 
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CHAPTER    XXIL 

STATXJTORY  POWERS. 

Section  1. — Statutes  relating  to  the  Management  of 

Property, 

There  are  various  Statutes  which  enable  guai*dians 
or  trustees,  on  behalf  of  infants,  to  perform  acts  relating 
to  the  management  of  property,  and  in  certain  cases  to 
convey  part  of  it  for  special  public  purposes.  In  this 
section  will  be  considered  the  Statutes  relating  to  the 
management  of  infants'  property. 
Trainago  By  8  &  9  Vict.  c.  56,  s.  3,  tenants  by  the  curtesy,  for 

life,  or  years  determinable  on  lives,  or  any  infant  enti- 
tled in  the  same  way  by  his  guardian  or  next  fnend, 
might  petition  the  Court  for  leave  to  make  permanent 
improvements  in  lands  in  their  possession.  By  subse- 
quent Acts  (a)  loans  might  be  obtained  from  the  Trea- 
sury for  this  purpose,  to  be  paid  off  by  instalments,  and 
the  power  of  authorizing  improvements  at  the  expense 
of  the  property  was  transferred  to  the  Inclosure  Com- 
missioners (6).  By  19  Vict.  c.  9,  s.  11,  if  "any  owner" 
of  land  is  an  infant  without  a  guardian,  the  Commis- 
sioners may  appoint  a  guardian  for  him.  By  the  Land 
Dramage  Act,  18G1  (24  &  26  Vict.  c.  133),  on  the 
recommendation  of  the  Commissioners,  Commissions  of 


(a)  9  &  10  Vict  c.  101;  10  Vict  c.  11 ;  11  &  12  Vict  c  119  ;  18  & 
14  Vict  c  81 ;  19  Vict  c.  9. 

(&)  Their  powers  are  now  vested  in  the  Board  of  Agricnltnre ;  see 
sec.  48  of  the  Settled  Land  Act,  1882,  and  the  Board  of  Agricultore 
Act,  1889. 
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sewers  with  large  powers  of  draining  may  be  appointed 
within  such  areas  as  may  be  thought  expedient.    To 
obtain  the  recommendation  of   the  Commissioners  a 
petition  must  be  presented  to  them   signed  by  the 
proprietors  of  one-tenth  part  of  the  land  within  the 
boundaries  of  the  area  in  question.    The  Commissioners 
are  to  investigate  the  case  before  assenting  to  the  peti- 
tion, and  it  is  to  be  dismissed,  if  the  proprietors  of  one- 
third  of  the  land  within  the  boundaries  dissent.     The 
persons  who  are  proprietors  are  defined  by  the  6th 
section,  and  in  the  case  of  an  infant  the  guardian  is  to 
be  considered  proprietor  (c).    By  the  Improvement  of 
Land  Act,  1864  (27  &  28  Vict  c.  114),  the  law  with 
reference  to  the  improvement  of  land  by  owners  having 
limited  interests  was  consolidated  and  extended.  Appli- 
cation has  first  to  be  made  to  the  Commissioners  to 
sanction  the  improvements,  and  any  person  having  an 
interest  in  the  land  to  be  improved  may  dissent,  and  in 
case  of  such  dissent,  or  if  the  landowner  is  the  father 
of  those  who  have  any  interest  in  reversion  or  remainder, 
up  to  and  inclusive  of  the  person  entitled  to  the  first 
vested  state  of  inheritance,  such  latter  or  any  of  them 
being  infants,  the  Commissioners  cannot  sanction  the 
improvements  without  leave  from  the  Court  (d).    This 
leave  is  to  be  obtained  by  summons  at  chambers  (e). 
A  guardian  has  the  same  right  and  power  of  making 
applications  and  signifying  dissent  under  the  Act  as 
the  infant  would  have  had,  if  he  had  been  adult ;  but 
no  guardian  can  be  compelled  to  signify  a  dissent  to  any 
application,  nor  is  he  responsible  for  the  consequences 
of  such  application  (/). 

By  the  Limited  Owners'  Residences  Acts,  1870  and  Limited 
1871  (gr),  and  40  &  41  Vict  c.  31,  the  Improvement  of  g^^^ 
Land  Act,  1864,  is  made  to  extend  to  the  erection,  com-  Acts. 


(e)  Sec.  7.  (d)  Sec  IS. 

(e)  See.  21.  (/)  Sec.  24. 

(g)  Z3kU  Yict  c  M  ;  84  ft  85  Vict  c  84. 
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pletion,  or  improvemeDt  of  a  mansion-house,  with  its 
usual  buildings,  outhouses^  and  offices ;  and  lastly,  by 
s.  30  of  the  Settled  Land  Act,  1882,  the  improvements 
mentioned  in  the  Act  of  1864  are  extended  so  as  to 
comprise  all  improvements  authorized  by  the  Act  of 
1882,  as  to  which  see  post,  p.  400. 
Inclosure  By  41  Geo.  Ill,  c.  109,  the  various  provisions  usually 

inserted  in  Inclosure  Acts  were  consolidated,  Commis- 
sioners  (h)  were  appointed,  and  a  general  scheme  for 
inclosure  and  allotment  laid  down.  Persons  are  to 
accept  the  allotments  made  to  them  within  two  calendar 
months  after  the  award  (^),  and  guardians  are  empowered 
to  accept  on  behalf  of  infants,  but  non-acceptance  by  the 
guardian  is  not  to  prejudice  an  infant,  who  accepts  within 
twelve  calendar  months  of  coming  of  age  (k).  If  the 
persons  entitled  to  the  allotments  are  joint  tenants  or 
tenants  in  common,  the  Commissioners  may  on  request 
of  any  of  them,  or  of  the  guardians  in  case  of  infancy, 
make  partition  of  the  allotment  (Q.  If  any  person  or 
the  guardian  of  any  infant  does  not  inclose  and  fence  his 
allotment  within  the  time  directed  by  the  Conmiissioners, 
they  may  cause  it  to  be  inclosed  and  fenced,  and  receive 
the  rents  until  the  expenses  are  paid,  or  charge  them  on 
the  proprietor  (m).  The  expenses  may  be  charged  by 
guardians  of  infants  and  other  persons  having  fiduciary 
interests  on  the  allotments,  if  they  do  not  exceed  bl.  per 
acre ;  or  if  such  expenses  are  paid  by  any  one  in  posses- 
sion, the  land  may  be  mortgaged  to  them  by  the  Com- 
missioners {n).  The  manner  in  which  money  to  bo 
paid  under  the  Act  is  to  be  dealt  with  is  prescribed  by 
ss.  21,  22,  and  23. 

By  G  &  7  Will.  IV.  c.  115,  facilities  are  given  for 
the  inclosure  of  open  and  arable  fields.  They  may  be 
enclosed  with  the  consent  of  two-thirds  in  number  and 

(h)  Their  powers  are  now  Tested  in  the  Board  of  Agricoltare ;  see 
ante,  p.  392  (ft), 

(t)  Sec.  17.  (k)  Sec.  18.                    (i)  See.  15. 

(Yii)  See.  21.  (n)  Sec.  30. 
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value  of  the  parties  interested  therein,  the  guardian 
being  empowered  to  consent  for  an  infant  (o).  In  this 
case,  however,  if  the  consent  is  requisite  to  make  up  the 
two-thirds,  the  consent  is  not  to  be  available  unless 
the  person  who  has  the  next  vested  estate  of  fi*eehold  or 
copyhold  in  remainder  shall  consent,  or  if  he  be  an 
infant,  his  guardian  in  his  stead  (p).  If  seven-eighths 
in  number  and  value  of  the  persons  interested  consent, 
guardians  being  empowered  to  consent  on  behalf  of 
infants,  an  inclosure  may  take  place  without  the  inter- 
vention of  Commissioners  (q).  Where  compensation 
ought  to  be  given  under  the  Act,  guardians  on  behalf  of 
infants  may  agree  to  the  nature  and  amount  of  such 
compensation  (r). 

By  8  &  9  Vict.  c.  118,  the  powers  given  by  the  above 
Acts  were  enlarged  and  extended.  Inclosure  Commis- 
sioners were  appointed  («),  whose  powers  are  now  vested 
in  the  Board  of  Agriculture  (t).  The  persons  who  are 
interested  in  lands  within  the  meaning  of  the  Act  are 
defined  (u),  and  if  any  of  them  are  infants,  their  guar- 
dians are  empowered  to  consent  for  them  (x).  Guardians 
of  infants  and  trustees  may  mortgage  their  allotments 
for  the  expenses  of  inclosure  to  an  extent  not  exceeding 
f)l.  an  acre  {y),  or  may  sell  pai-ts  of  the  allotments  to 
defray  expenses  (z).  The  application  of  compensation 
money  of  parties  under  disability  is  provided  for  by  s. 
137,  and  the  investment  or  payment  of  the  surplus  by 
ss.  138 — 141  inclusive  (a). 

These  general  Acts  have  in  various  ways  been  amended 
and  enlarged  by  subsequent  Statutes  (&). 


ta)  Sec.  1.  (p)  Sec.  2.  (q)  Sec.  40. 

(r)  Sec.  42.  («)  Ss.  1  &  2.  (0  See  ante,  p.  392  (6). 

(«)  Sec.  16.  (ar)  Sec.  20.  (y)  Sec.  133.  (2)  Sec.  184. 

(a)  And  see  17  It  18  Vict  c.  97,  8.  20. 

(ft)  See  9  &  10  Vict.  c.  70 ;  10  &  11  Vict  c.  Ill ;  11  &  12  Vict, 
c.  99  ;  12  It  18  Vict  c.  88  ;  14  &  15  Vict  c.  58  ;  15  &  16  Vict.  c.  79  ; 
17  It  18  Vict  c.  97  ;  20  &  21  Vict  c.  81 ;  22  &  28  Vict  c.  48  ;  81  Ic 
32  Vict  0.  89  ;  39  &  40  Vict  c  56. 
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Commntation  Lands  may  be  dischaiged  from  the  payment  of  tithes 
by  private  Act  of  Parliament,  by  the  operation  of  2  &  3 
Will,  IV.  c.  100  (c),  by  commutation  into  a  rent-charge, 
or  other  lands  being  conveyed  in  lieu  of  tithes.  It  is 
only  necessary  to  notice  the  two  last  methods  here. 

By  the  Tithe  Commutation  Act  (d)  tithes  may  in  the 
manner  pointed  out  by  that  statute  be  commuted  into  a 
rent-charge,  and  the  rent-chai^e  apportioned  on  the  lands 
in  the  parish  subject  to  tithes.  Where  the  patron  of  any 
benefice,  or  the  owner  of  any  lands  or  tithes  is  an  infant^ 
his  guardian  (or  if  he  has  no  guardian,  a  person  appointed 
by  the  Commissioners)  is  substituted  for  him  for  the 
purposes  of  the  Act 

By  6  &  7  Will.  IV.  c.  71,  ss.  29  &  62  (c),  land  may, 
in  manner  therein  pointed  out,  be  given  in  commutation 
of  tithes,  and  the  disability  of  any  person  who  is  a 
necessary  party  is  provided  for  (/). 

If  the  rent-charge  to  be  paid  instead  of  the  tithes  of 
any  parish  does  not  exceed  15L,  and  has  not  been 
apportioned,  the  landowners  with  the  consent  of  the 
person  entitled  for  the  time  being  to  the  receipt  of  the 
rent-charge,  or  if  he  be  an  infant  with  the  consent  of 
his  guardian,  may  redeem  the  rent-charge  on  payment 
of  a  sum  of  money  not  less  than  twenty-four  times  the 
amount  of  the  rent-charge  (g) ;  or  if  the  rent-charge  has 
been  apportioned,  and  the  rent-charge  chained  upon  the 
lands  of  any  owner  does  not  exceed  twenty  shillings,  the 
owner  may,  with  the  consent  of  the  person  entitled  for 
the  time  being  to  the  receipt  thereof,  or  if  he  be  an 
infant  with  the  consent  of  his  guardian,  redeem  the  rent- 

(e)  See  Payne  v.  Esdaile,  13  App.  Gas.  613. 

((2)  6  &  7  Will.  lY.  c.  71(  amended  and  enlai^ged  by  various  sabse- 
quent  Statutes ;  1  Vict  c.  69  ;  2  &  8  Vict  c.  62  ;  3  &  4  Vict  c.  15  ; 
5  kS  Vict  c.  54  ;  9  &  10  Vict  a  73  ;  10  &  11  Vict  c.  104  ;  14  &  15 
Yict  c.  58  ;  23  &  24  Vict  c.  93  ;  86  &  37  Vict  c.  42  ;  41  &  42  Vict 
c.  42  ;  48  It  49  Vict  c.  82  ;  49  Ac  50  Vict  c.  64. 

(e)  Extended  by  2  It  8  Vict  c.  62,  s.  19,  and  6  &  6  Viet  c.  64,  a.  6. 

(/)  See  6  A  7  WiU.  IV.  c.  71,  s.  81. 

ig)  9  &  10  Vict  c.  78,  s.  1.* 
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charge  on  payment  of  a  sum  not  less  than  twenty-four 
times  the  amount  of  it  (h). 

Provisions  are  made  for  the  merger  of  tithes,  or  the 
rent-charge  in  lieu  of  tithes  (i). 

For  the  powers  of  a  guardian  of  an  infant  lord  of  the 
manor,  or  an  infant  copyholder  with  regard  to  the  en- 
franchisement of  copyholds,  see  ch.  xi.  s.  5  (k). 

By  38  Geo.  III.  c.  60,  the  land  tax  was,  from  25th  Land  tax. 

QQ  ri<»rt    TFT 

March,  1799,  made  perpetual.  The  other  provisions  c.  go. 
of  that  Act  were  repealed  by  42  Geo.  III.  c.  116.  42  Geo.  III. 
By  s.  14  tutors  and  guardians  of  infants  are  em-  ^'  ^^^' 
powered  to  contract  for  them  for  redemption  of  the 
land  tax ;  and  by  s.  128  may  transfer  stock  to  the 
Commissioners  for  this  purpose :  by  s.  53,  guardians 
on  behalf  of  infants,  and  ti-ustees  having  autho- 
rity to  act  for  infants  and  unborn  iasue,  may  sell, 
mortgage,  or  grant  a  rent-chai*ge  for  the  purpose  of 
redeeming  the  land  tax :  by  s.  100,  if  too  much  land  is 
sold,  the  surplus  is  to  be  paid  into  the  bank,  and  applied 
in  discharging  incumbrances  on  the  land,  or  laid  out  in 
land  to  go  to  the  same  uses.  Under  this  section  it  has 
been  decided  that  surplus  money  cannot  be  laid  out  in 
repairs  or  improvements  of  existing  buildings  (Q.  By 
8.  123,  in  the  case  of  a  person  having  a  limited  interest 
redeeming,  the  amount  is  charged  on  the  propeity  as 
personal  estate  (m).  By  s.  166,  if  the  purchaser  die 
before  the  contract  is  completed,  the  instalments  may  be 
paid  out  of  his  assets ;  and  if  the  person  entitled  to  his 
estate  is  an  infant,  the  executor  or  guardian  or  trustee 
is  not  liable  to  the  infant  by  reason  of  having  paid  the 
instalments ;  and  if  there  are  no  assets,  they  may  sell 


(A)  Sec.  5. 

(»)  6  &  7  Will.  IV.  c  71,  s.  71 ;  1  &  2  Vict.  c.  64  ;  2  &  8  Vict, 
c  62,  8.  1 ;  and  9  &  10  Vict.  c.  7d,  s.  19. 

ik)  Ante,  p.  231. 

{I)  Be  Nether  Stowey  Vicarage,  17  £q.  156. 

(m)  See  Bulkeley  v.  Hope,  1  K.  &  J.  482 ;  Ware  v.  Pothill,  11  Ves. 
257 ;  5  De  G.  &  S.  455  ;  Ware  v.  EgvwiU,  18  Jur.  871. 
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Purchase  of 
rents  and 
other  rights 
from  the 
Woods  and 
Forests  Com- 
missioners. 


Declaration 
of  Title  Act, 
1862. 


Conveyancing 
Act,  1881. 


the  contract,  and  whether  there  are  assets  or  not  may 
assign  the  contract  to  the  person  next  in  succession,  or 
his  guardian,  if  he  be  an  infant. 

By  10  Geo.  IV.  c.  50,  which  repeals  and  consolidates 
numerous  Statutes  relating  to  the  revenue  of  the 
Crown,  guardians  and  trustees  and  others,  on  behalf  of 
infants  and  other  incapacitated  persons,  are  empowered 
to  purchase  rents  and  manorial,  forestal,  or  other  rights 
authorized  to  be  sold  belongiug  to  the  Crown,  over  lands 
in  which  such  incapacitated  pei'son  is  interested ;  but  if 
the  purchase  money  exceed  200/.  it  must  be  made  with 
the  sanction  of  the  Court  (n).  The  purchase  money 
may  be  raised  by  mortgage  of  the  land  in  question ; 
but  if  it  exceed  200j^.,  the  sanction  of  the  Court  is 
required  (o). 

By  the  Declaration  of  Title  Act,  1862  (p),  persons 
interested  in  land  (the  guardians  being  empowered  (q) 
to  act  for  an  infant)  may  obtain,  in  certain  cases,  a 
declaration  of  their  title,  so  as  to  enable  them  to  make 
an  indefeasible  title  to  peraons  claiming  under  them  as 
purchasers  for  value.  The  Act  has  remained  practically 
a  dead  letter ;  though  in  rare  cases  it  may  be  advan- 
tageous to  obtain  a  declaration  under  it  (r). 

Laige  powers  of  management  are  conferred  upon 
trustees  of  infants*  lands  by  s.  42  of  the  Conveyanciug 
and  Law  of  Property  Act,  1881.  It  is  provided  (sub-a  1 ) 
that  if  and  as  long  as  any  person  who  would  but  for  this 
section  be  beneficially  entitled  to  the  possession  of  any 
land  is  an  infant,  and  beiug  a  woman  is  also  unmarried, 
the  trustees  appointed  for  this  purpose  by  the  settle- 
ment (jB),  if  any,  or  if  there  are  none  so  appointed,  then 
the  persons,  if  any,  who  are  for  the  time  being  under 

(/t)  Sec.  40. 
(o)  Sec  41. 

ip)  26  k  26  Vict  c.  67. 
(q)  Sec.  37. 

(r)  See  Prilchard  v.  RoberU,  17  Eq.  222. 

(«)  The  word  "settlement"  inclades  deed,  will,  writing  and  Act  of 
Parliament ;  see  sec.  42  (7)  and  2  (xiii.). 
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the  setUement  trustees  with  power  of  sale  of  the  settled 
land,  or  of  part  thereof,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power  of  sale,  or  if 
there  are  none,  then  any  persons  appointed  as  trustees 
for  this  purpose  by  the  Court  on  the  application  (t)  of  a 
guardian  or  next  friend  of  the  infant,  may  enter  into 
and  continue  in  possession  of  the  land ;  and  in  every 
such  case  the  subsequent  provisions  of  this  section  shall 
apply.  By  sub-s.  2  the  trustees  are  to  manage  or  super- 
intend the  management  of  the  land,  with  full  power  to 
fell  timber  or  cut  underwood  from  time  to  time  in  the 
usual  course  for  sale,  or  for  repairs  or  otherwise ;  and  to 
erect,  pull  down,  rebuild,  and  repair  houses,  and  other 
buildings  and  erections,  and  to  continue  the  working  of 
mines,  minerals,  and  quarries  which  have  usually  been 
worked,  aud  to  drain  or  otherwise  improve  the  land  or 
any  part  thereof,  and  to  insure  against  loss  by  fire,  and 
to  make  allowances  to  and  arrangements  with  tenants 
and  others,  and  to  determine  tenancies,  and  to  accept 
surrenders  of  leases  and  tenancies,  and  geuerally  to  deal 
with  the  land  in  a  proper  and  due  course  of  manage- 
ment ;  but  so  that,  where  the  infant  is  impeachable  for 
waste,  the  trustees  are  not  to  commit  waste. 

Under  sub-s.  3  trustees  may  from  time  to  time,  out 
of  the  income  of  the  land,  including  the  produce  of  the 
sale  of  timber  and  imderwood,  pay  the  expenses  incurred 
in  the  management,  or  in  the  exercise  of  any  power 
conferred  by  this  section,  or  otherwise  in  relation  to  the 
land,  and  all  outgoings  not  payable  by  any  tenant  or 
other  person,  and  keep  down  any  annual  sum,  and  the 
interest  of  any  principal  sum,  charged  on  the  land. 

The  4th  and  5th  sub-ss.  (u)  prescribe  the  duties  and 
powers  of  the  trustees  in  respect  of  the  surplus  income 
so  arising. 

By  sub-8.  6  it  is  provided  that  where  the  infant's 


(0  By  Biiminons ;  see  sec.  69  (8), 
(u)  See  anU,  p.  290. 
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estate  or  interest  is  in  an  undivided  share  of  land,  the 
powers  of  this  section  relative  to  the  land  may  be  exer- 
cised jointly  with  persons  entitled  to  possession  of  or 
having  power  to  act  in  relation  to  the  other  undivided 
share  or  shares;   and  by  sub-s.  7,  that  tbis  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument  under  which  the  interest 
of  the  infant  arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein 
contained.     Finally,  under  sub-s.  8,  this  section  applies 
only  where  that  instrument  comes  into  operation  after 
the  commencement  of  the  Act  (the  31st  December, 
1881). 
The  Settled         Under  s.  21  (iii.)  of  the  Settled  Land  Act,  1882  (v), 
^t  ^''''      capital  money  arising  thereunder  may  be  appUed  in 
payment  for  any  improvement  thereby  authorized ;  and 
s.  25  specifies  the  authorized  improvements,  which  are 
extremely  wide,  comprising  almost  every  description  of 
permanent  improvement  (x)  except  the  erection  of  a 
mansion-house  (y),  including  drainage,  irrigation,  em- 
bankment, inclosing,  roads,  streets,  planting,  cottages, 
farmhouses,  mills,  works  for  the  supply  and  distribution 
of  water,  tramways,  railways,  canals,  docks,  markets^ 
gardens  and  open  spaces,  sewers,  and  mining  works. 
Under  s.  29  of  the  Agricultural  Holdings  Act,  1883, 
capital  money  arising  under  the  Act  of  1882,  may  be 
applied  in  payment  of  any  moneys  expended,  and  costs 
incurred  by  a  landlord  under  the  Act  of  1883  in  any 
improvements  mentioned  in  the  1st  or  2nd  parts  of  the 
schedule  thereto;  and,  under  48  &  49  Vict.  c.  72,  s.  11 
(1),  in  the  erection  of  dwellings  for  the  working  classes, 
the  building  of  which  in  the  opinion  of  the  Court  (z) 
is  not  injurious  to  the  estate. 

(v)  See  Appendix,  post,  p.  546. 
(x)  See  JU  ffoughton  Estate,  80  C.  D.  102. 
{y)  As  to  the  erection  of  a  mansion-house,  see  ante,  p.  393. 
{z)  It  would  seem  that  this  power  should  not  be  exercised  without 
the  sanction  of  the  Court. 
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It  is,  however,  necessary,  if  it  is  desired  that  any  of  Scheme  of  im- 
these  improvements  be  effected  out  of  such  capital  ^  prepared 
money  that  the  provisions  of  S..26  be  strictly  observed  and  approved, 
before  the  work  is  executed  (a).  Under  this  section,  a 
scheme  for  the  execution  of  the  improvement  must  be 
first  submitted  (&)  to  the  trustees  of  the  settlement,  or 
to  the  Court  (c),  as  the  case  may  require,  and  if  they 
approve  the  scheme  {d),  they  may  apply  capital  money 
in  their  hands  in  or  towards  payment  of  the  work,  on  a 
certificate  either  of  the  Board  of  Agiiculture  (e)  or 
of  a  competent  engineer  or  able  practical  surveyor, 
nominated  by  them  and  approved  by  the  Board  or 
by  the  Court  (/),  or  on  an  order  of  the  Court  (g).  If 
the  money  is  in  Court,  an  order  of  the  Court  will  be 
necessary  (h).  The  Court  will,  on  the  application  of 
the  tenant  for  life,  authorise  improvements  which  the 
trustees  might  under  the  settlement  have  effected  out  of 
income,  to  be  paid  for  out  of  capital  (i). 

Under  s.  7  of  the  Trustee  Act,  1888,  all  trustees  (j)  Power  to 
are  empowered,  but  they  are  not  obliged,  to  insure 
against  fire,  any  building  or  other  insurable  property 
up  to  three-fourths  of  the  full  value  thereof,  and  to  pay 
the  premiums  out  of  the  income  thereof,  or  out  of  the 
income  of  any  other  property  subject  to  the  same  trusts, 
without  obtaining  the  consent  of  the  person  entitled  to 
such  income,  but  this  section  does  not  apply  to  the  case 
of  a  bare  trustee. 

(a)  J?e  HoUhhins*  Settled  Estatea,  35  C.  J).  41  \  lU  Bvlum-LfftUnCs 
Will,  88  C.  D.  20. 

(h)  It  is  very  doubtfal  whether  the  Court  can  sanction  past  expendi* 
tore  ;  lU  Broadwater  Estate,  54  L.  J.  Ch.  1104. 

(c)  See  Settled  Land  Act  Rules,  1882,  Form  xii. 

(d)  There  is  an  appeal  to  the  Court  from  their  rejection  of  the  scheme ; 
see  sec.  44. 

(e)  See  arUe,  p.  392  {h). 

(/)  See  Settled  Land  Act  Rules,  1882,  Forms  xiii.,  xiy. 
(g)  Ibid.;  Form  xv. 
(A)  Ibid. ;  Form  xvi. 

(i)  Clarie  v.  Thornton,  35  C.  D.  807  ;  Be  Lord  Stamford's  EstaU, 
54  L.  T.  484. 

iJ)  See  sec  12  (1). 
8.L.I.  D  D 
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Section  2. — Statutes  enabling  Guardians  or  Trustees 
to  ali^n  Infants'  Land  for  Special  Purposes. 

In  addition  to  the  general  powers  of  sale  exerciseablc 
under  the  various  circumstances  discussed  in  chap,  xxi., 
ante,  pp.  357 — 380,  guardians  and  trustees  have  statu- 
tory powers  of  alienation  for  special  purposes. 

By  41  Geo.  III.  c.  109,  s.  15,  the  Inclosure  Commis- 
sioners (now  the   Board  of  Agriculture,  see  ante,  p. 
392  (&)),  are  authorized  to  set  out,  allot,  and  award  any 
lands  or  hereditaments  within  the  parish  or  manor  in 
question,  in  lieu  of  or  in  exchange  for  other  lands  or 
hereditaments,  new  allotments,  or  old  inclosures,  within 
the  said   parish  or  manor,  or  within    any  adjoining 
parish  or  place ;  but  such  exchange  must  be  with  the 
consent  of  the  owners  of  the  lands  to  be  exchanged,  or 
their  guardians  or  trustees  if  they  are  infants.     Provi~ 
sioDS  are  made  for  the   exchange  of  lands  lying  in 
common  fields  (Jc), 
Fornnder-         By  the  Lands  Clauses  Consolidation  Act,  1845  (8 
mibUc  nature.  Vict.,  c.  18),  which  is  generally  incorporated   in  the 
Special  Act  of  any  Railway  Company,  or  other  body 
Consolidation  requiring  land  for  purposes  of  a  public  nature,  and  is 
-^^^  incoi-porated  in  the  Public  Health  Act,  1875  (Z),  the 

Towns  Improvement  Clauses  Act,  1847  (m),  and  many 
similar  Acts,  machinery  is  provided  for  the  voluntary  or 
compulsory  conveyance  of  land  {n).  Persons  who  have 
only  limited  interests,  or  are  under  disability,  are  em- 
powered, if  necessary,  by  means  of  their  guardians  or 

(k)  ikh  Will  IV.  c.  80,  88. 1—4.    See  also  6  &  7  WilL  IV.  c.  llhj%^!^^ 
88.  86—37 ;  8  &  9  Vict.  c.  118,  s.  147  ;  9  &  10  Vict  c.  70,  as.  9—11  \ii/i^ 
10  k  11  Vict  c.  Ill,  8.  4  ;  12  &  18  Vict  c.  88,  b.  11 ;  15  &  16  Vict  ^    '^ 
c.  79,  8.  82 ;  17  &  18  Vict  c.  97,  88.  1—5 ;  20  &  21  Vict  c.  81,  as.  ^' 
4—11. 

{I)  Sec.  176. 

(m)  Sections  19—21. 

(n)  See  Seton,  1415—1451 ;  Dan.  Ch.  Pr.  2187—2171 ;  Godefroi 
and  Shortt  on  th6  L.  C.  C.  Acts. 
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ti*U8tees  to  sell  and  convey  (o)  or  to  enfranchise  copy- 
faoldS;  and  release  lands  from  any  rent-charge  or  incum- 
brance ( p).  The  consideration  for  the  land  is  to  be 
ascertained  by  valuation  in  manner  provided  by  the 
Act,  and  the  money  paid  into  Court  for  the  benefit  of 
the  persons  interested.  Where  the  purchase  is  compul- 
sory, notice  to  treat  must  be  served  on  all  the  parties 
interested,  or  the  parties  enabled  by  the  Act  to  sell  and 
convey  (g),  and  the  purchase  money  is  then  to  be  ascer- 
tained by  agreement,  arbitration,  or  a  jury,  in  manner 
provided  by  the  Act  (r).  The  notice  to  treat  should  be 
served  on  the  guardians  of  an  infant,  not  his  next 
friend  (a).  If  the  purchase  -  money  or  compensation 
for  lands  taken  from  a  guardian  or  trustee,  or  person 
who  has  a  limited  interest,  and  is  not  entitled  to  convey 
except  under  the  Act,  amounts  to  or  exceeds  2001,,  the 
same  is  to  be  paid  into  Court,  and  remain  deposited 
there  until  applied  in  the  purchase  or  redemption  of 
the  land  tax,  or  the  discharge  of  any  debt  or  incum- 
brance affecting  the  land  in  respect  of  which  such 
money  shall  have  been  paid,  or  affecting  other  lands 
settled  therewith  to  the  same  or  the  like  uses,  trusts,  or 
purposes,  or  in  the  purchase  of  other  lands,  to  be  con- 
veyed, limited,  and  settled  upon  the  like  uses,  trusts,  and 
purposes,  and  in  the  same  manner  as  the  lands  in  respect 
of  which  such  money  shall  have  been  paid  stood  settled, 
or  if  such  money  shall  be  paid  in  respect  of  any  build- 
ings taken  under  the  authority  of  this  or  the  Special 
Act,  or  injured  by  the  proximity  of  the  works,  in 
removing  or  replacing  such  buildings,  or  substituting 
others  in  their  stead,  in  such  manner  as  the  Court  shall 
direct,  or  in  payment  to  any  party  becoming  absolutely 
entitled  to  such  money  (t).    Such  money  may,  upon  an 

(o)  Sec  7.  ip)  Sec  8.  (q)  Sec.  18.  (r)  Ss.  21—68. 

{a)  ffarrington  t.  Metropolitan  BaUxoay  Co,,  18  L.  T.  N.  S.  658. 

(0  Sec  69 ;  under  this  sec  the  proceeds  of  land  of  which  an  infant 
18  ahflolntely  seised  in  fee  remains  real  estate  in  equity :  Kelland  t. 
Fulford,  6  C.  D.  491 ;  and  see  J20  Tugtodl,  27  C.  D.  809. 
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order  of  the  Court,  be  invested  in  the  mean  time  in 
consols,  or  in  Government  or  real  securities,  and  the 
interest,  dividends,  and  annual  proceeds  \^hereof  paid 
to  the  party  who  would,  for  the  time  being,  have 
been  entitled  to  the  rents  and  profits  of  the  land  (u). 
If  the  purchsuse-money  or  compensation  do  not  amouut 
to  2002.  and  exceed  20Z.,  the  same  may  either  be  pai«l 
into  Court,  or  paid  to  two  trustees  to  be  nominated 
by  the  parties  entitled  to  the  rents  or  profits  of  the 
land  in  respect  whereof  the  same  shall  be  payable, 
such  nomination  to  be  signified  by  writing  under 
the  hand  of  the  party  so  entitled  ;  and  in  case  of 
infancy  or  other  incapacity,  the  nomination  to  be 
by  the  guardian  or  trustee,  &c.;  but  the  promoters 
of  the  undertaking  must  approve  of  trustees  being 
nominated,  and  of  the  trustees;  and  the  money  so 
paid  is  to  be  applied  in  the  same  manner  as  money 
paid  into  Court,  but  it  shall  not  be  necessary  to  obtain 
any  order  of  the  Court  for  the  purpose  (x).  If  such 
money  does  not  exceed  20L,  the  same  is  to  be  paid 
to  the  parties  entitled  to  the  rents  and  profits  of 
the  lands  in  respect  whereof  the  same  is  payable,  for 
their  own  use  and  benefit,  or  in  case  of  infancy  or  other 
incapacity  to  the  guardians  or  trustees,  &c.,  of  such 
persons  (y).  The  question  of  costs  of  money  paid  into 
the  bank  is  provided  for  by  s.  80. 
Conveyance  By  58  Geo.  III.  c.  45,  s.  36,  persons  with  limited 
chui^e8°'&c.  i^^*®''®8ts,  guardians  and  trustees  on  behalf  of  infants 
and  others,  are  empowered  to  sell  lands  for  the  sites  of 
churches,  or  if  copyhold,  to  enfranchise.  By  3  Geo.  IV. 
c.  72,  s.  8,  where  any  paiish  or  place  is  not  able  to 
procure  any  land  or  ground  for  the  building  or  rebuild- 
ing or  enlarging  any  church  or  chapel,  or  for  making 

(tt)  Sec.  70.  All  applications  for  interim  and  permanent  investment, 
or  for  payment  of  dividends,  must  now  be  made  by  summons ;  R.  S. 
C,  Ord.  LV.  r.  2  (7). 

(a?)  Sec.  71. 

(y)  Sec.  72. 
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or  enlarging  any  yard  to  a  church  or  chapel,  or  for  any 
cemetery,  by  reason  of  the  inability  of  the  parties  to 
convey  the  same  free  from  incumbrances,  the  Com- 
missioners may  take  the  land  under  the  Act  58  Geo.  IIL 
c.  45,  and  may  apportion  any  rents  payable  out  of  the 
lands  (2?) .  The  purchase  -  money,  if  amounting  to  or 
exceeding  200i.,  was,  by  68  Geo.  III.  a  45,  s.  44, 
directed  to  be  paid  into  Court  and  applied  in  discharge 
of  incumbrances  affecting  the  same  lands,  or  others 
settled  to  the  like  uses,  or  in  the  purchase  of  lands  to 
be  conveyed  to  the  same  uses.  If  the  purchase-money 
did  not  exceed  2002.,  it  might  be  paid  to  tiTistees 
nominated  by  the  persons  entitled  to  the  rents  and 
profits  of  the  land  purchased,  or  their  guardians  in 
case  of  infancy,  and  approved  of  by  the  Commissioners, 
and  the  purchase-money  was  directed  to  be  applied  in 
the  same  way  as  if  paid  into  Court,  but  no  order  of  the 
Court  was  necessary  (a).  If  the  purchase  is  under  20{., 
it  is  to  be  paid  to  the  person  entitled  to  the  rents  and 
profits  of  the  land,  or  his  guardian  in  case  of  infancy  (6). 
The  purchase-money  may  now,  whether  amounting  to 
or  exceeding  2002.,  be  paid  to  trustees  (c).  By  the 
Places  of  Worship  Sites  Act,  1873  (d),  persons  entitled 
in  fee  simple  or  in  tail,  or  for  lives,  and  being  in  posses- 
sion, may  convey  land  to  be  used  as  sites  for  places  of 
worship  and  residence  of  the  minister,  provided  each 
site  does  not  exceed  one  acre.  If  a  tenant  for  life 
convey,  the  remainderman  in  fee  or  in  tail,  or,  if  he 
be  a  minor,  his  guardian  must  concur  (e).  Under  an 
Amendment  Act  (/),  the  concurrence  of  the  next 
remainderman  in  fee  or  in  tail,  if  unborn  or  unascer- 
tained^ may  in  certain  cases  be  dispensed  with. 

(z)  Bee  9 ;  and  see  17  &  18  Yict  c  82. 
(a)  Sec  45.  (6)  Sec.  46. 

(c)  8  &  9  Vict,  c  70,  8.  19. 

(d)  36  &  87  Yict.  c  50. 

(e)  Sec.  1. 

(/)  45  k  46  Vict  c.  21,  8.  2. 
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The  purchase-money,  if  the  sale  is  made  by  persons 
entitled  in  fee  or  in  tail,  is  to  be  paid  to  them ;  if  by  a 
tenant  for  life,  to  the  trustees  of  the  instrument  creat- 
ing the  life  estate ;  if  there  are  no  such  existing  trustees, 
to  trustees  to  be  nominated  by  the  person  making  the 
sale.  The  purchase-money  is  to  be  invested  upon  such 
securities  or  investments  as  are  for  the  time  being 
authorized  by  statute  or  the  Court,  and  treated  as  land, 
subject  to  the  same  uses  and  trusts  to  and  upon  which  the 
land  conveyed  for  the  site  would  have  stood  limited  (gr). 

If  the  land  required  is  vested  in  an  infant,  it  may  be 
conveyed  by  his  guardian,  who  may  receive  and  give  a 
discharge  for  the  purchase-money  {h). 

The  father  of  an  infant  is  a  guardian  within  s.  1  of 
the  Act  (i). 

By  4  and  5  Vict.  c.  38,  landlords  are  empowered  to 
convey  land,  not  exceeding  one  acre,  as  a  site  for  a 
school,  and  guardians  may  convey  on  behalf  of  infants, 
and  receive  and  give  a  discharge  for  the  purchase- 
money  (^).  This  Act  has  been  amended  and  en- 
larged (l). 

By  30  &  31  Vict.  c.  133  (m),  the  powers  given  in  the 
Schools  Sites  Acts  are  to  apply  to  conveyances  for 
enlarging  churchyards. 

The  Cemeteries  Clauses  Act,  1847  (10  &  11  Vict. 
c.  65),  consolidates  various  provisions  relating  to  the 
making  of  cemeteries,  and  incorporates  the  provisions 
of  the  Lands  Clauses  Act  as  regards  the  acquisition  of 
land  (n).  The  Places  of  Worship  Sites  Act,  1878  (o), 
affords  increased  facilities  for  the  grant  of  sites,  not 
exceeding  in  extent  one  acre,  for  burial  places. 

(g)  Sec  2.  (h)  Sec.  8. 

(fl  Be  Marquis  of  ScUiOmry,  2  G.  D.  29. 
(h)  Sec.  5. 

(0  12  &  18  Vict.  c.  49  ;  14  &  15  Vict.  c.  24  ;  15  &  16  Vict.  c.  49. 
Cm)  Amended  by  81  k  82  Vict.  c.  47. 

(li)  Sec.  6 ;  see  also  the  Public  Health  (Interments)  Act,  1879  (42 
&  48  Vict.  e.  81). 
(o)  86  k  87  Vict.  c.  50. 
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By  1  Geo.  I.  c.  10  (p)  provision  is  made  for  augment-  Augmenting 

,  ,  _  BTna.ll  livings. 

ing  the  maintenance  of  the  poorer  clergy ;  and  by  s.  9, 
agreements  of  guardians  on  behalf  of  infants  were  to  be 
binding  on  them ;  such  agreements,  however,  can  only 
be  made  with  the  approbation  of  the  Chancery 
Division  of  the  Court  (g). 

By  the  Chaiitable  Trusts  Act,  1863  (16  &  17  Vict.  Cliarity 
c.  137)  (r)  where  any  land  is  required  for  the  erection 
or  construction  of  any  house  or  building  with  or  without 
garden,  play-ground,  or  other  appurtenances,  for  the 
purposes  of  any  charity,  but  by  reason  of  the  disability 
of  any  person  having  an  estate  or  interest  in  such  land, 
or  of  any  defect  in  title  thereto,  a  valid  and  perfect 
assurance  of  the  same  land  cannot  be  made,  the  trustees 
of  the  charity  may  take  and  purchase  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  which 
for  this  purpose  is  incorporated  with  the  Act  in 
question  (a). 

By  17  &  18  Vict  c.  112,  s.  1,  landowners  may  convey  Institutions 
land,  not  exceeding  one  acre,  sus  a  site  for  any  institution  motion  o?*' 
for  the  promotion  of  literature,  science,  fine  art,  &c.,  as  literature, 
defined  by  s.  33.     Guardians  may  convey  on  behalf  of  art,  &k^ 
infants,  and  receive  and  give  discharges  for  the  purchase- 
money  (t). 

Under  s.  1 1  (1)  of  the  Housing  of  the  Working  Housing  of 
Classes  Act,  1885   (48  &  49  Vict.  c.  72),  any  sale,  ^^^5" 
exchange,  or  lease  of  land  in  pursuance  of  the  Settled 
Land  Act,  1882  (u),  when  made  for  the  purpose  of 
erecting  dwellings  for  the  working -classes,  may  be 
made  at  such  price  or  for  such  consideration,  or  for 


(p)  Amended  by  2  &  8  Yict  c.  49,  8.  1 ;  8  &  4  Yict  c.  20. 
(g)  11  Geo.  lY.,  and  1  WUl.  lY.  c.  65,  ss.  25,  26 ;  and  see  also  55 
Geo.  III.  c.  147,  8.  12,  as  to  lands  for  a  parsonage-house, 
(r)  Amended  by  18  &  19  Yict.  c.  124,  s.  41. 
(«)  Sec.  27. 
(0  Sec.  5. 
(u)  Appendix,  pp.  544-548,  and  see  ante,  p.  400. 
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such  rent  as,  having  regard  to  the  said  purpose,  and  to 
all  the  circumstances  of  the  case,  is  the  best  that  can 
be  reasonably  obtained,  though  more  might  have  been 
realised  for  other  purposes. 
Workhouaes.  By  5  &  6  Will.  IV.  c.  69,  s.  1,  guardians  on  behalf  of 
infants  may  convey  lands  and  buildings  to  be  used  as  a 
workhouse,  or  site  for  one.  Application  of  the  purchase- 
money  is  regulated  by  s.  2. 

The  Commissioners  of  Sewers  may  purchase  land  for 
the  purposes  of  their  Act  (a?). 

Lands  may  be  purchased  from  persons  under  disa. 
bility  for  the  defence  of  the  realm  (y). 

By  10  Geo.  IV.  c.  50,  which  repeats  and  consoli- 
dates numerous  Statutes  relating  to  the  revenue  of  the 
Crown,  guardians,  trustees,  and  others  on  behalf  of 
infants  and  other  incapacitated  persons,  ai*e  empowered 
to  sell  to  the  Commissioners  of  Woods  and  Forests 
lands,  hereditaments,  leases,  manors,  rents,  and  other 
rights  {z).  In  such  a  case  the  property  sold  to  be  pre- 
viously surveyed  (a).  The  purchase  -  money,  if  it 
amount  to  50Z.,  is  to  be  paid  into  Court,  and  applied, 
as  the  Court  shall  think  just,  for  the  benefit  of  the 
parties  entitled  to  the  property,  and  may  in  the  mean- 
time be  invested  in  consols,  and  the  dividends  paid  to 
the  persons  who  would  have  been  entitled  to  the 
property  sold.  If  the  purchase-money  do  not  amount 
to  502.,  it  is  to  be  applied  by  the  commissioners  for 
the  benefit  of  the  parties  entitled  to  the  propeiiy  (6). 
These  powers  are  extended  to  lands  of  copyhold  or 
customary  tenure  (c). 


(x)  24  k  26  Vict  e.  188,  8.  28,  inoprporating  the  Lands  Clauses 
Cousolidation  Act 

(y)  5  &  6  Yict  o.  94,  s.  18 ;  18  ft  19  Vict,  c  117,  s.  4 ;  28  ft  24 
Yict  c  112,  8.  11. 

(z)  Sec  58. 

(a)  Sec.  54. 

(6)  Sec.  55. 

(c)  5  Vict.  c.  1,  8.  5. 
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An  Act  (d)  was  passed  "  to  simplify  titles  and  facili-  Land  Transfer 
tate  the  transfer  of  land/'  by  means  of  a  system  of      ' 
registration  of  title,  but  it  has  rarely  been  resorted  to. 
Under  it,  infants  are  empowered  to  act  by  their  guar- 
dians, and  a  guardian  may  be  appointed  for  the  purpose 
of  any  proceedings  under  the  Act. 

id)  88  &  89  Yict  c.  87. 


CHAPTER    XXIIL 

BIGHTS  AND  DUTIES  OF  TRUSTEES  AS  TO  THE 
PEBSONAL  ESTATE  OF  AN   INFANT  (a). 

Trustee  The  trustee  is  bound  to  make  the  fund  productive 

the ftind*^^  by  the  proper  investment  of  it  (6),  and  if  when  so  in- 
productive,  vested  he  improperly  caUs  it  in,  he  will  be  charged 
Liable  for  mifl.  with  five  per  cent,  interest  (c).  If  the  money  be  not 
properly  invested  and  be  lost,  the  trustee  will  be 
liable  (d) ;  and  if  he  employ  the  fund  for  any  purposes 
of  his  own,  any  profit  made  thereby  will  belong  to 
the  cestui  que  trust,  while  a  loss  will  fall  upon  the 
trustee  (e).  Where  it  has  been  used  in  trade,  the 
infjEUit  has  an  option  either  to  take  the  profits^  or  to 
charge  the  trustee  with  five  per  cent,  interest  (/).  It 
is  doubtful  whether  a  trustee  would  be  liable  simply 
for  using  the  infant's  name  in  trade,  if  his  property 
were  not  embarked ;  but  if  the  trustee  has  embarked 
the  property,  he  cannot  get  rid  of  his  liability  by  a  sale 
to  himself  (^). 
Duty  of  At  the  death  of  a  trader,  his  capital  or  part  of  it  is 

trustee  where 
property 

traded       ^        ^"5  ^^  Lewin,  8th  ed;,  ch.  riii.  s.  6 ;  xir.  88.  4,  5 ;  Q«tre  on  the 
InTestment  of  Tm&t-funds. 
(6)  Ohugg  v.  Chugg,  W.  N.  1874, 186. 
(6)  MoeUy  y.  Ward,  11  Yes.  581  ;  Lewin,  8th  ed.,  886. 

(d)  FUUher  y.  TFalker,  8  Mad.  78. 

(e)  Docker  y.  Somes^  2  M.  &  E.  665. 

(/)  Anon.,  2  Yes.  sen.  680 ;  HecUhcoU  y.  ffuhu,  IJ.  &  W.  122  ; 
Westover  y.  Chaptnan,  1  Coll.  177.  Upon  the  disputed  question 
whether  in  this  case  the  interest  shonld  he  simple  or  compound,  see 
Lewin,  8th  ed.,  842. 

(g)  WiUeinaon  v.  Stafford,  1  Yen.  jnn.  42. 
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usually  embarked  in  his  business,  but  unless  there  is  a 
distinct  authority  in  the  will  for  the  trustees  to  carry 
on  the  trade,  they  are  bound  to  call  in  the  money  (A). 
An  arrangement,  however,  for  transfer  of  the  business 
or  settling  the  rights  of  parties  in  it  would  be  upheld. 
**  It  would  be  a  most  oppressive  and  unreasonable  rule 
to  lay  down  that  no  conclusive  settlement  of  the  rights 
of  paii;ies  in  a  small  trade  can  be  made  without  coming 
to  a  Court  of  Equity,  the  expenses  of  which  would 
swallow  up  the  estate,  if  the  estate  were  even  sujBScient 
to  bear  them "  (i) ;  and  trustees,  if  they  have  acted 
bond  fide,  will  not  in  all  cases  be  made  liable  for 
not  immediately  converting  the  property  (fc),  but  the 
onu8  of  justifying  the  non-conversion  is  thrown  upon 
them  (I).  Unless,  therefore,  the  trustee  is  expressly 
authorized  to  carry  on  the  trade,  he  should  not  do  so 
without  the  sanction  of  the  Court  (m)  ;  and  even  where 
he  is  so  authorized,  his  position  is  frequently  a  very 
difficult  one,  for  he  is  personally  liable  for  all  debts 
incurred  by  liim  in  carrying  on  the  business,  and,  to 
recoup  himself,  can  only  resort  to  the  specific  assets 
directed  to  be  employed  therein  (n). 

Where  a  legacy  is  given  to  an  infant,  several  questions  Legacy  to 
of  difficulty  may  arise.     If  it  is  directed  to  be  paid  to  a 
trustee  for  him,  the  executor  will  be  safe  in  paying  it  l>«ty  of 

.  .  executor 

to  such  trustee  (o),  or  if  the  executor  himself  is  the  op  trustee. 

trustee,  the  moment  he  has  assented  to  the  legacy  and 

appropriated    a    sum    to    answer    it,  he    becomes    a 

(h)  Kirkman  v.  Booth,  11  Beav.  278. 

(i)  Per  Wigram,  V.-C,  Portloek  v.  Oarchier,  1  Ha.  694,  606. 

Ik)  OarreU  y.  Noble,  6  Sim.  504. 

(Q  Chraybum  t.  Clarkeon,  3  Ch.  605 ;  Eowley  t.  Adams,  7  Beay. 
895. 

(m)  See  7  Beay.  p.  897. 

(n)  See  Shearman  y.  Bobiruon,  16  C.  D.  648 ;  JSvans  y.  Evans,  84 
C.  D.  697  ;  Dowse  y.  OorUm,  40  C.  D.  686 ;  Walker  and  Elgood  on 
Executors,  228. 

(o)  Robinson  y.  Tickdl,  8  Yes.  142 ;  Ellis  y.  Ellis,  1  Rubs.  868. 
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trustee  (o),  and  is  liable  for  the  loss  arising  from  his 
Don-investment  of  it,  if  the  price  of  stock  rises  (p). 

Where  the  legacy  is  given  directly  to  an  infant,  as 
there  is  no  person  who  can  give  a  valid  receipt  for  it  (j), 
the  only  safe  course  for  the  executor  is  to  pay  it  into 
Court  under  the  Legacy  Duty  Act  (r).     If  he  appro- 
priate a  sum  to  answer  the  legacy,  and  the  fund  turn 
out  insufiScient  or  is  lost,  the  executor  himself  is  bound 
Appropriation  to  make  it  good  (s).     A  more  difficult  question  arises,  if 
meeUegacy    *^®  executor  has  appropriated  a  sum  to  meet  the  l^;acy, 
how  far  and  distributed  the  rest  of  the  estate  among  the  residuary 

infant.  ^  legatees,  and  then  the  sum  in  question  is  lost  or  proves 
insufficient,  whether  the  residuary  legatees  can  be  called 
on  to  refund  ;  i.e.,  whether,  in  fact,  the  appropriation  is 
binding  on  the  infant.  In  WUl/mot  v.  Jenkins  (j)  the 
executor,  who  was  also  trustee,  divided  the  assets.  He 
paid  the  adult  legatees  their  shares,  and  invested  the 
shares  of  the  infants  in  his  own  name,  but  executed  no 
declaration  of  trust.  He  afterwards  applied  these  sums 
to  his  own  use.  Further  assets  having  unexpectedly 
fallen  in,  it  was  held  that  they  ought  in  the  first  place 
to  be  applied  in  making  good  the  infants'  legaci&s.  The 
judgment  turned  upon  the  fact  that  there  had  been  no 
proper  appropriation,  and  seems  to  imply  that,  if  there 
had  been,  the  infants,  and  not  the  general  estate,  would 
have  been  bound  to  bear  the  loss  (u). 


(o)  PhiUipo  y.  Mwnnings,  2  My.  &  Gr.  809. 

\p)  JByrchall  v.  Bradford,  6  Mad.  18. 

(q)  Ante,  p.  55  {q) ;  but  see  ante,  p.  215  (k). 

(r)  PoH,  p.  421. 

{8)  See  Whopham  y.  Wingfidd,  4  Yes.  680 ;  RimeU  y.  Simp9(m,  18 
L.  J.  Ch.  55.  In  the  last  case  the  ezecntor  had  invested  the  money 
in  consols,  and  accumnlated  the  dividends  ;  but  the  Conrt  said,  as  he 
had  not  paid  in  the  money  under  the  Act,  he  mnst  account  for  the  legacyi 
with  four  per  cent,  interest.  Thia  seems  a  strong  decision,  as  the 
executor  had  done  precisely  what  the  Court  would  have  done,  and  the 
infant  had  in  fact  been  saved  the  expenses  of  payment  in. 

(0  1  Beav.  iOl. 

(u)  Per  Malins,  Y.-C,  Bak&r  v.  Farmer,  4  £q.  p.  889.  See  also 
Kimberley  v.  Tew,  4  Dr.  k  W.  139. 
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On  the  other  hand,  it  has  been  decided  that  an 
executor  cannot  affect  the  right  of  an  annuitant  to 
receive  his  entire  annuity,  by  appropriating  what  after- 
wards proved  to  be  an  insufficient  fund  to  meet  it  (x), 
and  there  can  be  no  binding  appropriation  without  the 
consent  of  the  legsXee(y).  An  infant  would  not  be 
bound  by  an  appropriation  of  an  improper  security  (z). 

Where  a  residuary  estate  is  divisible  amon^  several  Costs  of 
persons,  adults  and  infants,  and  the  accounts  are  made  connts  of 
up  and   the   adults'  shares  paid   over,  if  the   infants  ^^J^^^^ 
have  the  accounts  taken  again,  and  they  prove  to  be  thrown  on 
substantially  conect,  the  costs  will  fall  on  the  infants'  gh^s? 
shares  (a). 

If  a  legacy  is  given  to  an  infant,  charged  on  real  estate.  Whether 
and  payable  at  twenty-one,  whether  the  trustee  would  J^pt  p^ 
be  safe  in  accepting  payment  of  the  legacy  before  the  mentofiegacy 

......        f      ^.  ^"^      .  X-      %  X     ^-       charged  on 

infant  attains  twenty-one  is  a  question  of  construction  real  estate  out 
of  the  instrument  of  donation ;  if  the  apparent  intention  ^'  P^wl^ase- 
of  the  charge  is  that  the  estate  shall  remain  a  continuing 
security  for  it,  the  trustee  cannot  safely  receive  payment 
of  the  legacy  and  invest  it  in  consols,  for  they  may 
decline  in  value  (6).     So  with  portions ;  if  they  are  Portions, 
directed  to  be  raised  as  each  child  attains  twenty-one, 
the  whole  sum  cannot  be  raised  when  the  eldest  of  the 
children  attains  twenty-one  (c) ;  but  since  this  construc- 
tion is  inconvenient,  as  it  might  necessitate  six  or  seven 
different  mortgages,  the  Court  has  laid  hold  of  slight 
indications  of  intention,  that  the  whole  sum  required 
for  portions  is  to  be  raised  when  one  of  the  children 

{x)  Gordon  v.  Bowden,  6  Mad.  842  ;  May  y.  Bennett  1  Rnss.  870 ; 
Iktvies  y.  WaUier,  1  S.  &  St.  463. 

(y)  Baker  y.  Farmer,  8  Ch.  587. 

\z)  Paul  y.  MoHimer,  W.  N.  1878,  199 ;  StewaH  y.  Sanderaon,  10 
Eq.  26. 

(a)  Mackenzie  y.  Taylor,  7  Beay.  467  ;  and  see  Tkompaon  y.  Clive, 
11  Beay.  476  ;  Be  Tarm,  7  Eq.  484  ;  Eilliard  y.  FuXfwd,  4  0.  D.  889. 

(&)  BUkensfm  v.  Diekenaon,  8  B.  C.  C.  19  ;  Oawler  y.  Siandenoicke, 
1  B.  C.  C  106,  n. ;  2  Cox,  16 ;  and  see  fFeir  y.  Chamley,  1  Jr.  Ch.  296. 

(c)  Sheppard  y.  Wilson,  4  Ha.  892  ;  JFynUr  y.  Bold,  2  a  &  St.  607. 
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attains  twenty-one  (d).  The  power  must  of  course  be 
construed  according  to  the  terms  of  it,  and  not  by  events 
which  have  happened  subsequently  (e). 

If  the  legacy  is  charged  on  the  real  estate,  in  case  the 
personal  estate  shall  be  inadequate,  the  time  for  ascer- 
taining this  is  the  date  when  the  legacy  is  payable,  i,€., 
in  the  case  of  a  vested  legacy  to  an  infant,  at  the  date 
of  the  testator's  death  ;  and  if  the  personalty  is  sufficient 
then,  though  it  is  afterwards  wasted  by  the  executor, 
there  is  no  charge  on  the  real  estate  (/)  ;  but  it  would 
be  otherwise  if  the  executor  was  also  devisee  of  the  real 
estate  (g). 

In  the  majority  of  cases  the  instrument  of  donation 
empowers  the  trustee  to  invest  in  certain  securities,  and 
so  long  as  he  keeps  within  the  directions  thus  laid  down, 
he  will  not  be  liable.  When  thei*e  is  no  express  power 
of  investment,  the  rule  of  the  Court  was  to  invest  all 
trust  funds  in  the  three  per  cent,  consolidated  bank 
annuities,  and  trustees  were  bound  to  observe  the  same 
rule  (h).  Trustees  were  not  justified  in  lending  an 
infant's  money  on  mortgage  (i),  though  they  might 
have  been  in  not  calling  in  money  invested  by  the 
donor  on  mortgage  {k). 

Under  s.  21  of  this  Act^  capital  money  arising  under 
the  Act,  subject  to  the  payment  of  claims  properly 
payable  thereout,  and  to  application  thereof  for  any 
special    authorized    object   for  which  the  same  was 


id)  Oillibrand  v.  Ooold,  5  Sim.  149 ;  Leech  y.  Leech^  2  Dr.  &  War.  568. 

(«)  Knapp  y.  Knapp,  12  £q.  288. 

(/)  Hiehardaon  y.  Morion,  18  £q.  128. 

ig)  Bumble  y.  Humble^  2  Jur.  696  ;  HouHird  y.  Chagert^  2  Dr.  &  Sm. 
286. 

(A)  BaiA  y.  Hooper,  5  De  G.  M.  lie  G.  888. 

(i)  Norbury  y.  Norbury,  4  Mad.  191 ;  Widdowmm  v.  Dwsk^  2  Mer. 
494. 

ijc)  Lord  Eldon  said  (Howe  y.  Bartfnouth^  7  Yea.  150),  that  the  Oonrt 
woidd  not  allow  a  real  secnrity  to  be  called  in  mthont  an  inquiiy 
whether  it  was  for  the  benefit  of  all  parties  to  do  so ;  see  also  Eland  y. 
Medland,  41  C.  D.  476. 
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raised,  shall,  when  received,  be  invested  or  otherwise 
applied  wholly  in  one,  or  partly  in  one  and  partly  in 
another  or  others,  of  the  following  modes  (namely) : — 
(i)  In  investment  on  Gk)vemment  securities,  or  on 
other  securities  on  which  the  trustees  of  the 
settlement  are  by  the  settlement  or  by  law 
authorized  to  invest  trust  money  of  the  settle- 
ment, or  on  the  security  of  the  bonds,  mort- 
gages, or  debentures,  or  in  the  purchase  of  the 
debenture  stock,  of  any  railway  company  in 
Great    Britain   or  Ireland    incorporated    by 
special  Act  of  Parliament,  and  having  for 
ten  years  next  before  the  date   of  invest- 
ment paid  a  dividend  on  its  ordinary  stock 
or  shares,  with  power  to  vary  the  investment 
into  or  for  any  other  such  securities. 
Under  52  &  53  Vict.  c.  32,  trustees  are  empowered,  xhe  Trust 
unless  expressly  forbidden  by  the  instrument  (if  any)  V^If^iMg^* 
creating  the  trust,  to  invest  trust  funds  in  the  following 
manner : — 

(a.)  In  any  of  the  Parliamentary  stocks  or  public 
funds  or  Government  securities  of  the  United 
Kingdom : 
(b.)  On  real  or  heritable  securities  in  Great  Britain 

or  Ireland : 
(c.)  In  the  stock  of  the  Bank  of  England  or  the 

Bank  of  Ireland  : 
(d.)  In  India  three-and-a-half  per  cent,  stock  and 
India  three  per  cent,  stock,  or  in  any  other 
capital  stock  which  may  at  any  time  hereafter 
be  issued  by  the  Secretary  of  State  in  Council 
of  India>  under  the  authority  of  Act  of 
Parliament  and  charged  on  the  revenues  of 
India: 
(e.)  In  any  securities  the  interest  of  which  is  or  shall 

be  guaranteed  by  Parliament : 
(f.)  In  consolidated    stock  created   by  the  Metro- 
politan   Board    of   Works,  or    the    London 
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County  Council,  or  in  debenture  stock  created 
by  the  Receiver  for  the  Metropolitan  Police 
District : 

(g.)  In  the  debenture  or  rentcharge  or  guaranteed  or 
preference  stock  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by 
special  Act  of  Parliament,  and  having  during 
each  of  the  ten  years  last  past  before  the  date 
of  investment  paid  a  dividend  at  the  rate  of 
not  less  than  three  per  centum  per  annum  on 
its  ordinary  stock : 

(h.)  In  the  stock  of  any  railway  or  canal  company  in 
Great  Britain  or  Ireland  whose  undertaking 
is  leased  in  perpetuity  or  for  a  term  of  not 
less  than  two  hundred  years  at  a  fixed  rental 
to  any  such  railway  company  as  is  mentioned 
in  sub-section  (g.),  either  alone  or  jointly  with 
any  other  railway  company : 

(L)  In  the  debenture  stock  of  any  railway  company 
in  India  the  interest  on  which  is  paid  or 
guaranteed  by  the  Secretary  of  State  in 
Council  of  India : 

(j.)  In  the  ''B"  Annuities  of  the  Eastern  Bengal, 
the  East  Indian,  and  the  Scinde  Punjaub 
and  Delhi  railways,  and  any  like  annuities 
which  may  at  any  time  be  created  on  the 
purchase  of  any  other  railway  by  the  Secretary 
of  State  in  Council  of  India,  and  charged  on 
the  revenues  of  India,  and  which  may  be 
authorised  by  Act  of  Parliament  to  be  accepted 
by  trustees  in  lieu  of  any  stock  held  by  them 
in  the  purchased  railway : 

(k.)  In  the  stock  of  any  railway  company  in  India 
upon  which  a  fixed  or  minimum  dividend  in 
sterling  is  paid  or  guaranteed  by  the  Secretary 
of  State  in  Council  of  India : 

(L)  In  the  debenture  or  guaranteed  or  preference 
stock  of  any  company  in  Great  Britain  or 
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Ireland,  established  for  the  supply  of  water 
for  profit,  and  incorporated  by  special  Act  of 
Parliament  or  by  Royal  Charter,  and  having 
during  each  of  the  ten  years  last  past  before 
the  date  of  investment  paid  a  dividend  of  not 
less  than  five  pounds  per  centum  on  its 
ordinary  stock : 

(m.)  In  nominal  or  inscribed  stock  issued,  or  to  be 
issued,  by  the  corporation  of  any  municipal 
borough,  having  according  to  the  returns  of 
the  last  census  prior  to  the  date  of  investment 
a  population  exceeding  fifty  thousand,  or  by 
any  county  council,  under  the  authority  of  any 
Act  of  Parliament  or  Provisional  Order : 

(n.)  In  nominal  or  inscribed  stock  issued  or  to  be 
issued  by  any  commissioners  incorporated  by 
Act  of  Parliament  for  the  purpose  of  supply- 
ing water,  and  having  a  compulsory  power  of 
levying  rates  over  an  area  having,  according 
to  the  returns  of  the  last  census  prior  to  the 
date  of  investment,  a  population  exceeding 
fifty  thousand,  provided  that  during  each  of 
the  ten  years  last  past  before  the  date  of 
investment  the  rates  levied  by  such  commis- 
sioners shall  not  have  exceeded  eighty  per 
cent,  of  the  amount  authorized  by  law  to  be 
levied  : 

(o.)  In  any  of  the  stocks,  funds,  or  securities,  for  the 

time  being  authorized  for  the  investment  of 

cash  under  the  control  or  subject  to  the  order 

of  the  Court  (l) : 

and  also  from  time  to  time  to  vary  any  such  investment. 

The  investments  referred  to  in  (o.)  above  are  at  present  Cash  in 

Court. 

(/)  Under  28  &  24  Vict.  c.  38,  s.  10,  the  Court  is  empowered  to  issue 
General  Orders  irom  time  to  time,  as  to  the  investment  of  cash  subject 
to  its  jurisdiction  in  such  stocks,  funds  and  securities  as  it  shall  tMnk 
fit. 

8.L.L  B   E 
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(under  Order  XXII.,  r.  17,  of  the  Rules  of  the  Supreme 
Court)  as  follows : — 

Two  and  three-quarters  per  cent,  consolidated  stock 
(to  be  called  after  the  5  th  of  April,  1903,  two-and-a- 
half  per  cent,  consolidated  stock)  : 

(Consolidated  three  pounds  per  cent,  annuities  (m) : 
Reduced  three  pounds  per  cent  annuities  (m) : 
Two  pounds  fifteen  shillings  per  cent,  annuities : 
Two  pounds  ten  shillings  per  cent  annuities  : 
Local  loans  stock  under  the  National  Debt  and  Local 
Loans  Act,  1887 : 
Exchequer  Bills : 
Bank  stock  : 

India  three-and-a-half  per  cent  stock : 
Lidia  three  per  cent,  stock  : 

Indian  guaranteed  railway  stocks  or  shares,  provided 
in  each  case  that  such  stocks  or  shares  shall  not  be 
liable  to  be  redeemed  within  a  period  of  15  years  from 
the  date  of  investment : 

Stocks  of  colonial  governments  guai-anteed  by  the 
Imperial  Government : 

Mortgage  (n)  of  fireehold  (o)  and  copyhold  estates 
respectively  in  England  and  Wales : 

Metropolitan  consolidated  stock,  SI,  lOs.  per  cent : 
Three  per  cent.  Metropolitan  consolidated  stock  : 
Debenture,  preference,  guaranteed,  or    rent-charge 
stocks  of  railways  in  Great  Britain  or  Ireland  having 
for  10  years  next  before  the  date  of  investment  paid  a 
dividend  on  ordinary  stock  or  shares  : 

Nominal  debentures  or  nominal  debenture  stock 
under  the  Local  Loans  Act,  1875,  provided  in  each 
case  that  such  debentures  or  stocks  shall  not  be  liable 


(m.)  These  have  now  all  been  redeemed  and  cease  to  exist. 

(n)  See  sections  4  &  5  of  the  Trustee  Act,  1888,  which  much  reduce 
the  liabilities  of  trustees  who,  with  proper  precautions,  lend  monejr  on 
mortgages  which  afterwards  prove  an  insufficient  security. 

(o)  Mortgages  on  certain  long  terms  of  years  are  authorised  by  section 
9  of  the  Trustee  Act,  1888. 
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to  be  redeemed  within  a  period  of  15  years  from  the 
date  of  investment. 

Section  4  contains  provisions  as  to  the  purchase  of 
redeemable  securities  at  a  premium  or  at  a  price  ex- 
ceeding their  redemption  value  ;  s.  5  preserves  the 
rights  of  persons  whose  consents  to  investment  are 
required  by  the  instrument  (if  any)  creating  the  trust ; 
and  s.  6  extends  the  powers  of  the  Act  to  all  trusts, 
whenever  created,  and  makes  them  cumulative  (p). 

Under  34  &  35  Vict.  c.  27>  debenture  stock  of  com-  Other  powers, 
panics  whose  mortgages  or  bonds  are  authorized  invest- 
ments (unless  expressly  forbidden) ;  under  the  Mortgage 
Debenture  Act,  1865,  as  amended  by  33  &  34  Vict. 
c.  20  (by  which  shares,  stock,  mortgages,  or  debentures, 
of  companies  incorporated  by,  or  acting  under  an  Act  of 
Parliament  are  authorized),  debentures  issued  under 
that  Act;  and  under  the  Improvement  of  Land  Act, 
1864  (by  which  real  securities  are  authorized),  charges 
under  that  Act  or  mortgages  thereof,  are  all  authorized 
modes  of  investment 

We  may  here  notice  the  powers  of  the  guardian  with  Power  of 
reference  to  ships  belonging  to  the  infant.     The  law  on  fhipe  belong-' 
this  subject  is  contained  in  the  Merchant  Shipping  Act,  ^°K  ^  infant. 
1854  (q),  as  amended  by  the  Merchant  Shipping  Act 
Amendment  Acts,  1855  (r)  and  1862  (s).     The  general 
scheme  of  the  Act  is  that  every  British  ship  must  be 
registered.     The  property  in  every  ship  is  divided  into 
sixty-four  shares,  and,  subject  to  the  provisions  of  the 
Act  as  to  joint  owners  and  owners  by  transmission,  not 
more  than  thirty-two  individuals  are  entitled  to  be 
registered  at  the  same  time  as  owners  of  one  ship ;  but 
this  rule  does  not  affect  the  beneficial   title  of  any 
number    of    persons    claiming    through    a    registered 
holder.     No  notice  of  any  trust  is  to  be  entered  on  the 

(p)  The  aimilar  provisions  of  earlier  Acts  are  repealed  by  sec  8. 
{q)  17  &  18  Vict.  c.  104. 
(r)  18  &  19  Vict.  c.  91. 
(0  26  &  26  Vict.  c.  63. 

E  E  2 
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register.  A  transfer  of  the  ship  or  any  share  therein  is 
effected  by  a  bill  of  sale  in  the  form  prescribed  by  the 
Act,  the  name  of  the  transferee  being  entered  on  the 
register.  A  mortgage  is  also  made  in  the  form  pre- 
scribed by  the  Act,  and  must  be  entered  on  the  register. 
To  enable  a  sale  or  mortgage  of  the  ship  out  of  the 
country  where  the  port  of  registry  is  situated,  certificates 
of  sale  or  mortgage  are  granted  by  the  registrar  on 
certain  conditions  mentioned  in  the  Act.     To  provide 

XM».^wAi2r.  V    ^^^  cases  of  infancy  or  other  incapacity,  the  99thjection 
^}^^4^tA^^^H^   provides  that  "  if  any  person  interested  in  any  ship  or 

^  ^^^  any  share  therein  is,  by  reason  of  infancy,  lunacy,  or 

other  inability,  incapable  of  making  any  declaration,  or 
doing  anything  required  or  permitted  by  this  Act  to  be 
made  or  done  by  such  incapable  person  in  respect  of 
registry,  then  the  guardian  or  committee,  if  any,  of  such 
incapable  person,  or  if  there  be  none,  any  person 
appointed  by  any  court  or  judge  possessing  jurisdiction 
in  respect  of  the  property  of  incapable  persons,  upon  the 
petition  of  any  person  on  behalf  of  such  incapable 
person,  or  of  any  other  person  interested  in  the  making 
such  declaration  or  doing  such  thing,  may  make  such 
declaration  or  a  declaration  as  nearly  corresponding 
thereto  as  circumstances  permit,  and  do  such  thing  in 
the  name  and  on  behalf  of  such  incapable  person  ;  and 
all  acts  done  by  such  substitute  shall  be  as  effectual  as 
if  done  by  the  person  for  whom  *e  is  substituted.** 
Guardian  It  has  been  decided  that  this  section  does  not  enable 

cannot  sell  or  j«        x         n  ^  i.*      i_  i        •        ^ 

mortgage.  &  guardian  to  sell  or  mortgage  a  ship  belongmg  to  an 
infant ;  it  merely  gives  him  the  power  of  doing  formal 
acts  and  making  necessary  declarations,  and,  it  seems, 
enables  him  to  give  a  lien  for  necessary  repairs  (Q. 

(0  Michati  T.  Prippj  7  Eq.  95,  compromised  on  appeal,  W.  N.  1878, 
217. 


CHAPTER    XXIV. 

THE  PROTECTION  AFFORDED  BY  THE  COURT  TO  THE 
PERSONAL  PROPERTY  OF  INFANTS. 

Section  1. — VolurUary  Payment  into  Court. 
Inasmuch  as  an  inCetat  could  give  no  valid  receipt  Payment  into 

I,  -Li'.i^/x'i*!  •!       Court  under 

for  mouey  belonging  to  him  (a),  if  a  legacy  or  residue  the  Legacy 
was  given  to  an  infant,  the  only  course  for  the  executor  ^^^  ^^^ 
was  to  invest  the  fund  in  consols  and  accumulate 
the  dividends  until  the  infant  came  of  age.  For  the 
purpose  of  relieving  him  from  this  responsibility,  36 
Creo.  III.  c.  52,  s.  32,  was  passed,  under  which,  where 
by  reason  of  the  infancy  or  absence  beyond  the  seas  of 
any  person  entitled  to  any  legacy,  or  to  the  residue  of 
any  personal  estate,  or  any  part  thereof,  chargeable 
with  duty  by  virtue  of  the  Act,  the  executors  or 
administrators  cannot  pay  such  legacy  or  some  pait 
thereof,  although  they  may  have  effects  for  that 
purpose,  or  cannot  pay  such  residue  or  some  part 
thereof,  although  they  may  have  the  same  or  some  part 
thereof  in  their  hands,  they  may  pay  such  legacy  or 
residue,  or  any  parts  or  part  thereof  respectively,  or  any 
sum  or  sums  of  money  on  account  thereof,  after  deduct- 
ing the  duty  chargeable  thereon,  into  Court  to  the 
account  of  the  person  or  persons  for  whose  benefit  the 
same  shall  be  so  paid,  on  production  of  the  certificate  of 
the  commissioners  of  stamps,  that  the  duty  thereon  has 
been  duly  paid,  and  such  payment  is  a  sufficient  dis- 
charge for  the  money  so  paid  in,  provided  the  duty  be 
also  paid  thereon  as  aforesaid,  and  such  money  when 
80  paid  in  is  to  be  laid  out  without  any  formal  request 

(a)  AnU,  p.  55. 
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for  that    purpose,   in    the    purchajse   of    consolidated 
annuities,  which  with  the  dividends  thereon  are  to  be 
transferred  and  paid  to  the  person  or  persons  entitled 
thereto  (a),  or  otherwise  applied  for  his  or  their  benefit, 
on  application  to  the  Court  by  petition  or  motioD  in  a 
summary  way  (6).     It  is  also  provided  that  if  it  shall 
afterwards  appear  that  such  money  or  any  part  thereof 
has  been  improperly  paid  into  Court,  the  Court  upon 
petition  in  a  summary  way  may  dispose  thereof,  and 
of  the  annuities  purchased  therewith,  and  the  dividends 
received    thereon    in   such    manner  as   justice    shall 
require.     By  45  Geo.  III.  c.  28,  s.  7,  the  provisions  of 
the  Act  are  extended  to  trustees  and  owners  of  real 
estate  charged  with  legacies. 
Cases  under        The  Act  seems  to  apply  in  terms  only  to  a  legacy  of 
e    c  {p).    n^QXieyy  but  it  includes  a  legacy  of  stock,  which  may  be 
transferred  into  Court  (cZ).    Before  the  Act  the  only 
way  in  which  an  executor  could  relieve  himself  from 
responsibility  was  by  filing  a  bill  to  have  the  legacy 
secured,  and  the  costs  of  such  a  suit  would  have  been 
allowed  out  of  the  estate ;  but  Lord  Alvanley  said  that 
since  the  Act  he  would  not  give  costs  out  of  the  estate, 
as  the  executor  had  nothing  to  do  but  pay  the  legacy 
into  Coui-t  under  the  Act  (e).     It  has  been  held  that, 
if  an  executor  keep  the  money  in  his  own  hands,  instead 
of  paying  it  in,  he  must  make  it  good  with  four  per 
cent,    interest  (/).     The  consols   purchased  with  the 
legacy  paid   into  Court  may  be  transferred   into  the 
name  of  the  legatee  when  twenty-one  on  motion  (g). 

(a)  A  testamentary  guardian  cannot  obtain  payment,  JS»  OrtsneeU^ 
45  L.  T.  468  ;  but  see  aiUe^  p.  215  {k). 

{h)  The  application  should  now  be  by  summons  when  the  money  or 
securities  in  Court  do  not  exceed  1,000Z.  or  1,0002.  nominal  value ; 
R.  9.  C,  Ord.  LY.,  r.  2  (4) ;  but  see  Be  Coore,  cited  ante,  p.  8S1  (r). 

(c)  See  Seton,  782  ;  Dan.  Ch.  Pr.  2199—2202. 

(rf)  Be  WatltTiffton,  1  W.  R  194. 

(e)  WTiopJuxm  v.  WingfUld,  4  Yes.  680 ;  HcmdUy  y.  DanUs^  5  Jur. 
N.  8.  190. 

(/)  Bimell  y.  Simpson^  18  L.  J.  Ch.  55 ;  but  see  ante,  p.  412  («). 

(g)  Be  BermeU,  15  Jur.  218. 
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By  the  Trustee  Relief  Acts  (h)  trustees  have  a  much  ^^f^^  ^ 
wider  power  conferred  on  them  of  paying  tnist  money 
or  transferring  stocks  or  securities  into  Court ;  but  they 
are  not  justified  in  taking  advantage  of  the  Act  unless 
there  is  some  difficulty  about  the  execution  of  the 
trusts  ({). 


Section  2. — Payment  and  Transfer  into  Court  in  an 

Action  or  other  Proceeding. 

After  a  judgment  or  order  for  the  execution  of  the 
trusts  of  any  instrument,  the  trustees  can  no  longer 
exercise  any  power  of  management  except  under  the 
control  of  the  Court  (fc) ;  and  after  the  commencement 
of  proceedings,  even  before  any  judgment  or  order,  they 
would  scarcely  be  safe  in  not  consulting  the  Court  (I). 

Where  there  was  any  danger  that  the  fund  would  be 
lost,  or  that  the  trustees  would  not  properly  execute 
the  trusts,  the  old  practice  seems  to  have  been  to 
require  them  to  give  security  (m)  ;  but  the  modem 
practice  is  to  order  the  funds  to  be  paid  or  transferred 
into  Court. 

It  is  not  necessary  to  show  that  the  fund  is  in  danger,  Fand  need 
or  that  the  trustee  has  abused  or  intends  to  abuse  his  danger."^ 
trust ;  the  cestui  que  trust  has  a  right  ex  debito  justitice 
to  have  the  fund  brought  into  Court  (ti).     Applications  Application 

how  made. 

(h)  10  &  11  Yict  c.  96  ;  12  &  18  Yict  c.  74 ;  aee  Lewin,  8th  ed. 
996—1008  ;  Seton,  498—499. 

(«)  Lewin,  8th  ed.  1002  ;  Seton,  496. 

(k)  Cafe  y.  Bejit^  3  Ha.  245 ;  BetheU  v.  Abrdham,  17  Eq.  24  ; 
Lewin,  8th  ed.  449,  617. 

{V)  Lewin,  8th  ed.  617. 

(m)  KedxTig  y.  Child^  Rep.  t.  Finch,  860  ;  Tomg  y.  BwrdeU,  6  B.  P. 
C.  54  ;  Rous  y.  Noble,  2  Vem.  249  ;  BaUen  y.  Eamley,  2  P.  W.  162  ; 
Slanning  y.  Style,  3  P.  W.  336  ;  Webber  v.  WMer,  1  S.  &  St  811. 

(n)  Oovemesae^  Benevolent  Institution  y.  Rtubridger,  18  Beay.  467. 
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for  this  purpose  are  generally  made  by  summons,  and 
must  be  founded  upon  some  admission  by  the  person 
required  to  make  the  payment  (o)« 

Under  Ord.  XXXIL,  r.  6,  of  the  Rules  of  the  Supreme 
Court,  the  admission  may  be  made  either  on  the  plead- 
ings or  otherwise.  And  the  order  may  be  obtained  at 
any  stage  of  the  proceedings,  and  on  the  application  of 
any  party.  Where  a  trustee  did  not  reply  to  an  affi- 
davit deposing  to  the  payment  of  money  to  him,  and 
stating  admissions  by  him  in  letters  as  to  its  application 
in  a  manner  which  was  a  breach  of  trust,  he  was  ordered 
to  pay  the  sum  into  Court  {p).  It  would  seem  that 
the  letters  themselves  were  a  sufficient  admission  under 
this  rule  (q). 

It  is  not  necessary  for  the  admission  to  show  that  the 
fund  is  clear  from  all  demands,  as  Lord  Redesdale  seems 
to  have  thought  (r) ;  an  executor  will  be  ordered  to  pay 
in  a  balance  in  his  hands,  though  there  are  debts 
remaining  unpaid  (s). 

Where  a  party  has  charged  himself  with  the  receipt 
of  a  fund,  he  is  bound  by  that  charge,  until  he  has 
relieved  himself  from  it,  by  showing  a  proper  applica- 
tion of  the  money  (f).  If  he  show  that  part  of  the  fund 
has  been  properly  applied,  the  balance  only  will  be 
ordered  to  be  paid  in  (u),  but  the  order  will  extend  to 
the  whole,  if  parts  have  been  placed  in  an  unauthorized 
investment  (x),  or  improperly  applied  (y),  as  by  being 


(o)  Ilic?iard9(m  v.  Bank  of  England^  4  My.  &  Cr.  165  ;  Dubless  v. 
Flint,  4  My.  &  Cr.  502  ;  ffagell  v.  Currie,  2  Ch.  449. 

{p)  PorreU  v.  WliUe,  31  C.  D.  52 ;  Freeman  v.  Cox,  8  C.  D.  148. 

(q)  Per  Fry,  L.  J.,  81  C.  D.  p.  55  ;  and  see  Wanklyn  y.  WUun, 
35  C.  D.  180. 

(r)  Blake  v.  Blake,  2  Sch.  &  Lef.  26. 

(«)  Tare  y.  HarrUon,  2  Cox,  377  ;  Toulmin  y.  Copeland,  8  T.  &  C. 
643. 

(0  Bffy  y.  Gibbon,  4  Ha.  65. 

(u)  Anon,,  4  Sim.  359 ;  and  see  Wanklyn  y.  WiUon. 

(x)  WyaU  y.  Sharratt,  3  Beay.  498  ;  Binde  y.  Blake,  4  Beay.  597 ; 
Score  y.  Ford,  7  Beay.  838. 

iy)  Crosby  y.  Church,  3  Beay.  485. 
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lent  on  personal  security  (z) ;  and  of  course  the  defi- 
ciency will  have  to  be  made  up  out  of  the  trustee's  own 
money  (a). 

The  applicant  must  of  course  show  that  he  has  an  What  interest 
interest  in  the  fund  (b) ;  he  must  either  be  solely  enti-  mu»t?ave. 
tied,  or  have  such  an  interest  jointly  with  others  as  to 
entitle  him  on  behalf  of  himself  and  those  others  to  have 
the  fund  secured  (c).  His  interest  need  not  be  an 
absolute  one ;  a  vested  interest,  though  the  enjoyment  is 
postponed,  is  sufficient  (d) ;  or  a  reversionary  interest  (e) ; 
or  even  a  contingent  interest  (/) ;  though  in  Eoas  v. 
Moss  (g)  Lord  Bomilly  refused  to  make  the  order  on  an 
interlocutory  application,  as  no  danger  to  the  fund  was 
alleged ;  and  James,  Y.-C,  has  taken  a  similar  course  {h). 
If  the  fund  is  not  ordered  to  be  paid  into  Court,  secu- 
rity may  be  required  for  payment  if  the  contingency 
should  happen  (i). 

For  the  method  in  which  other  effects,  such  as  foreign  Foreign 

.  °     securities. 

securities  and  bonds,  are  brought  into  Court,  see  Dan. 
Ch.  Pr.  1748  et  aeq.;  Seton,  75,  84,  85. 

In  the  case  of  chattels  limited  to  go  in  succession  as  Chattels. 
heir-looms,  the  practice  is  not  to  require  security  from 
the  holder  unless  some  danger  is  apprehended  (k),  but 
to  make  the  tenant  for  life  sign  an  inventory  in  dupli- 
cate, one  inventory  being  retained  by  him  and  the  other 
deposited  in  Court  (2). 

(s)  Vigraaa  r,  Benfield,  8  Mad.  62  ;  CoUia  v.  CoUis,  2  Sim.  865. 

(a)  Bourne  v.  Moule,  8  Beav.  177. 

(&)  Sraum  v.  DudbHdge,  2  B.  C.  C.  821. 

(c)  Freeman  y.  Fairlie^  8  Mer.  29. 

(d)  Phipps  V.  AnnesUy,  2  Atk.  68  ;  Ghreen  v.  PiffoU,  1  B.  C.  C.  108  ; 
Carey  v.  Ashew,  2  B.  C.  C.  68. 

(e)  PuUen  t.  SmUh,  6  Yes.  21. 

(/)  MarryaU  v.  MarryaU,  2  W.  E.  676  ;  BartleU  v.  BaHlett,  4  Ha. 
681 ;  Oovemesses*  Benevoleni  InsHtzUian  v.  RuabridgeTf  18  Beav.  467. 

(g)  12  Beav.  89. 

{h)  Bromley  v.  KeUy,  18  W.  R  874. 

(»)  Webber  v.  Webber,  1  S.  &  St  811. 

(k)  See  Seton,  966,  1268. 

(Z)  Conduit  v.  Soane,  1  Coa  286 ;  Trafford  v.  Trafford,  8  Atk.  347  ; 
Slanning  y.  Style,  8  P.  W.  886  ;  Seton,  966. 
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Payment  into     Payment  into  Court  does  not  operate  as  a  dischaige 

discharge.       of  the  trustee  until  he  has  passed  his  accounts  (m). 

Carrying  over      It  often  happens  that  the  Court  is  unable  to  deal 

rate  iSsoSnt  ^*'^  *^®  entire  fund  by  directing  payment  or  transfer 

to  the  persons  entitled,  as  for  instance,  if  part  of  the 

fund  belong  to  an  infant.     In  such  a  case  the  Court 

will  at  the  hearing  direct  the  share  or  sum  to  be  carried 

over  in  trust  in  the  action  or  matter  to  a  separate 

account,  liberty  to  apply  at  the  same  time  being  given 

Effect  of  this,  to  the  parties.     The  effect  of  carrying  over  a  fund  to  a 

"1L  aCiA  ihu  U.yd    separate  account  is  to  release  it  from  the  general  ques- 

*"!!j^*^  '^  V^'^^/^'  *^^^  ^°  ^^^  cause,  and  to  mark  it  as  being  subject  only 
2)^  u<  "  ti  '^  /-7 '    to  the  question   arising  upon   the   particular  matter 
^  '^^  ••^^  ^;//'«^    referred  to  in  the  heading  of  the  separate  account,  so 
'^  >,  yCri  that  in  all  subsequent  dealings  with  the  Aind  those  par- 

ties only  need  be  served  who  are  interested  in  it  (n). 
Investment  in  An  order  by  the  Court  directing  an  appropriation  binds 
on^u^rtiM  ^^  legatees,  and  they  must  bear  all  losses  and  will  enjoy 
any  benefits  caused  by  the  fall  or  rise  of  the  stock  (o), 
though  Lord  Eldon  seems  to  have  felt  some  doubt  on 
the  point  (|?),  and  they  will  receive  the  dividends  in 
lieu  of  the  interest  directed  to  be  given  by  the  will, 
whether  the  dividends  amount  t^  more  or  less  than  the 
Infant  attain-  interest  (g).     The   order  for  appropriation  binds  the 
one  i^fo^the  infant,  but  if  he  attain  twenty-one  before  the  order  is 
order  is  made,  made,  he  is  entitled  to  receive  the  money,  though  the 
chief  clerk  may  have  certified  the  amount  proper  to  be 
set  aside  (7*). 
Fund  subject      Where  an  aggregate  fund  is  subject  to  contingencies, 
it  is  generally  kept  together  until  the  contingencies 
happen,  and  some  one  becomes  absolutely  entitled,  but 
where  the  fund  was  small,  and  eleven  infiants  were  enti- 

(m)  Bmcraft  v.  Rich,  1  B.  C.  C.  56;  Dan.  Ch.  Pr.  1744. 

(n)  lU  Jerv&ise,  12  Beay.  209. 

(o)  Oreen  v.  PiffoU,  1  B.  C.  C.  105  ;  BwrgesB  v.  jBo6mimii,  3  Mar.  9. 

(p)  SUwell  y.  Bernard,  6  Yes.  520. 

{q)  Abraham  y.  ffoldemesa,  6  Jar.  990. 

(r)  Itoek  y.  Hdrdman,  4  Mad.  258. 


to  contingen 
cies. 
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tied  to  it,  contingently  on  attaining  twenty-one,  for  the 
pui'pose  of  saving  expense,  when  ono  share  was  paid  to 
an  adult  child,  the  remaining  ten  were  transferred  to  ten 
separate  accounts,  headed  respectively,  "  The  account  of 
,  contingent  on  his  attaining  twenty-one  yeara"  (s). 


Section  8. — Inveetment  by  the  Court, 

The  investments  on  which  the  Court  is  now  autho-  What  invest- 
rized  to  invest  trust  funds  have  already  been  men-|^^  *"  ^ 
tioned  (Q. 

When  the  fund  is  invested  on  good  security,  though  Where  fund 
not  such  as  the  Court  would  sanction  if  making  the  inyested. 
investment  itself,  e.g.,  a  mortgage,  the  Court  will  not 
necessarily  call  it  in,  but  will  direct  an  inquiry  whether 
the  investment  is  a  beneficial  one  for  the  infant  (u),  and 
the  Court  may  leave  foreign  securities  outstanding  (x), 
though  this  would  not  be  done  except  under  special 
circumstances  (y).  And  although  the  Court  has  a  dis- 
cretion to  allow  trustees  to  retain  investments  not 
authorized  by  the  terms  of  the  trust,  if  it  is  shown  to 
be  for  the  benefit  of  infants  that  this  should  be  done, 
yet  (z)  special  circumstances  must  be  shown  to  exist, 
and  the  mere  fact  that  the  investments  are  such  as 
are  authorized  under  s.  21  of  the  Settled  Land  Act, 
1882  (a),  and  that  a  loss  of  income  would  be  caused  by 
the  conversion,  is  not  sufficient. 

(«)  ffandley  t.  Metealfef  9  Beay.  495  ;  Cazalet  y.  Smiih,  11  Beav. 
177  ;  Seton,  98—95.    See  Dan.  Ch.  Pr.  1772. 

(0  AnU,  p.  418. 

(if)  Per  Lord  Eldon,  ffotoe  y.  Dartmouth,  7  Yes.  150 ;  Hoq/  y.  Soey, 
2  Moll.  278. 

(jc)  Sadler  y.  Turner,  8  Ves.  617. 

(y)  Holland  y.  ffughes,  8  Mer.  685. 

(«)  Per  Fry,  J.,  Fox  y.  Dolhy,  W.  N.  1888,  29. 

(a)  See  anU^  p.  414. 
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If  the  fund  be  embarked  in  trade,  it  may  be  difficult 
to  call  the  money  in,  and  the  Court  will,  in  proper  cases, 
allow  the  business  to  be  carried  on  on  terms  beneficial 
to  the  infant  (6),  but  it  will  take  care  the  terms  are 
beneficial,  and  if  they  are  not,  will  allow  them  to  be 
varied  (c).  The  late  Master  of  the  Bolls  held  that  the 
Court  had  no  jurisdiction  to  authorize  an  administrator 
to  carry  on  a  trade  for  the  benefit  of  infants ;  and  said 
that  it  could  only  be  done  in  a  creditoi-s'  suit,  or  by 
executoi-s,  if  the  will  so  authorized  them  {d). 

In  investing  funds  in  its  own  hands  the  Court  has  a 
discretionary  power  to  choose  any  of  the  investments 
mentioned  above,  but  it  by  no  means  follows  that  the 
Court  is  bound  to  grant  every  application  for  such  an 
investment  (e). 

With  regard  to  mortgages,  before  23  &  24  Vict.  c.  38, 
s.  10  (/),  the  Court  would  not  in  general  sanction  such 
an  investment  for  an  infant,  except  under  special  cir- 
cumstances {g),  as  taking  up  a  mortgage  on  the  infant's 
own  property  (h),  so  as  to  prevent  a  stranger  getting 
hold  of  it  (^).  Even  after  the  Act,  and  after  a  general 
order  authorizing  such  investments,  the  Court  would  not 
at  first  sanction  them  in  ordinaiy  cases,  and  once  refused 
to  allow  a  mortgage  though  there  was  an  express 
power  {k) ;  but  the  rule  is  not  now  so  strict  (I), 

With  regard  to  the  other  securities,  the  Court  will  not 


{b)  Drake  v.  FoHune,  1  Moll.  201. 

(c)  MartiiiMe  y.  Martindale,  1  Jar.  N.  S.  932.  For  the  form  of 
order  allowing  business  to  be  carried  on  for  the  benefit  of  infants,  see 
Perry  t.  Perry,  17  W.  R.  815. 

(d)  Land  t.  Land,  48  L.  J.  Gh.  811.  Perry  y.  Perry,  which  was  a 
suit  for  the  administration  of  an  intestate's  estate  instituted  by  one  of 
his  children,  was  not  cited. 

(«)  Coekbum  v.  Peel,  8  De  G.  F.  k  J.  170. 

(/)  AnU,  p.  417  (0. 

{g)  Widdowsm  y.  Dtuk^  2  Mer.  494. 

(A)  Norbury  y.  Norbury,  4  Mad.  191. 

(i)  Be  Fust,  1  Coop.  C.  C.  157,  n. ;  Bs  Ridgways,  1  Hog.  809. 

(k)  Barry  y.  Marriott,  2  De  G.  &  S.  491. 

(I)  See  Ungleas  y.  Tvff,  9  W.  E.  729. 
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sanction  an  investment  in  a  fund  producing  a  larger 
income  than  consols,  except  under  special  circum- 
stances (m)  ;  such  circumstances  being  exigencies  in  the 
family,  which  make  a  larger  income  for  the  parents 
desirable  for  the  children  (n),  or  if  it  is  required  for  the 
maintenance  of  children  (o),  or  the  income  of  the  fund 
is  not  su£Bcient  to  answer  its  primary  purpose  (p),  as 
where  maintenance  is  ordered  and  then  the  income 
of  the  fund  becomes  diminished  below  the  amount 
required  (q),  or  if  after  the  death  of  the  tenant  for  life 
the  fund  goes  to  his  children,  and  there  is  no  probability 
that  he  will  have  children  (r). 


Section  4. — PayTnent  out  of  Court. 

Where  an  infant  is  entitled  absolutely  to  a  fund  on  Fund  cannot 
attaining  twenty-one,  on  his  reaching  that  age  the  Court  5^^  3^ 
will  not  allow  him  to  leave  the  fund  in  Court  and  receive  owner  twenty- 
payment  of  the  dividends,  but  orders  the  fimd  to  be 
paid  out  to  him  (a). 

Application  for  payment  out  of  Court  of  a  fund  Application 
standing  to  a  separate  account  is  made  by  petition,  oa^'how*'^* 
unless  liberty  to  apply  at  chambers  for  that  purpose  made, 
has  been  expressly  given  (Q,  or  unless  the  case  falls 
within  the  Rules  of  the  Supreme  Court,  Order  LV.,  r.  2, 

(m)  Maclarm  ▼.  StafwUtm^  M.  R.,  July  4, 1861 ;  Lewin,  8th  ed  809. 

(»)  CocJdmm  ▼.  Ped,  8  De  O.  F.  k  J.  170  ;  Be  Lansfard,  2  J.  &  H. 
458 ;  Peillow  v.  Brooking,  4  L.  T.  N.  8.  781. 

(0)  MotUefiore  y.  Ouedalla,  W.  N.  1868,  87. 

ip)  Mortinur  y.  Pieton,  10  Jut.  N.  S.  88. 

{q)  Hurd  y.  ffurd,  11  W.  R.  60 ;  Fluid  y.  Fluid,  7  L.  T.  N.  S.  690. 

(r)  Vidler  y.  ParroU,  12  W.  R.  976  ;  MonUJiort  y.  OutdaUa,  W.  N. 
1868,  87. 

(a)  Jaaac  y.  Oompertz,  1  Yes.  jnn.  44. 

(()  Bs  Soihim,  9  L.  T.  N.  S.  684;  Bs  Eotehkisa,  8  Eq.  660. 
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which,  SO  far  as  relates  to  payment  out  of  Court,  is  as 
follows : — 

''The  business  to  be  disposed  of  in  chambers  by 
judges  of  the  Chancery  Division  shall  consist  of  the 
following  matters,  in  addition  to  the  matters  which 
under  any  other  rule  or  by  statute  may  be  disposed  of 
in  chambers : 

(1.)  Applications  for  payment  or  transfer  to  any 
person  of  any  cash  or  securities  standing  to 
the  credit  of  any  cause  or  matter,  where  there 
has  been  a  judgment  or  order  declaring  the 
rights  (u),  or  where  the  title  depends  only 
upon  proof  of  the  identity,  or  the  birth, 
marriage,  or  death  of  any  person  (x) : 

(2.)  Applications  for  payment  or  transfer  to  any 
person  of  any  cash  or  securities  standing 
to  the  credit  of  any  cause  or  matter,  where 
the  cash  does  not  exceed  10002.,  or  the  secu- 
rities do  not  exceed  10002.  nominal  value  (y) : 

(4.)  Applications  under  86  Geo.  III.  c.  52,  s.  82  (the 
Legacy  Duty  Act),  in  all  cases  where  the 
money  or  securities  in  Court  do  not  exceed 
10002.  or  10002.  nominal  value : 

(5.)  Applications  under  10  &  11  Vict.  c.  96,  and  12 
&  13  Vict  c.  74  (the  Trustee  Relief  Acts),  in 
all  cases  where  the  money  or  securities  in  Court 
do  not  exceed  10002.  or  10002.  nominal  value : 

(6.)  Applications  under  the  Parliamentary  Deposits 
Act: 

(11.)  Applications  under  the  Copyhold  Acts  respect- 


(u)  See  Re  Brandram,  25  C.  D.  366  ;  Be  Evans,  54  L.  T.  527. 

(x)  This  sub-section  is  not  limited  hj  any  of  the  others,  and  applies 
to  funds  of  any  value ;  Be  Brandram  ;  Bates  v.  Afoore,  38  C.  D.  381. 
But  in  a  case  of  real  difficulty,  the  costs  of  a  petition  will  be  allowed  ; 
see  Bates  v.  Moore,  and  Be  Bhodes,  81  C.  D.  499. 

(y)  This  sub-section  is  not  limited  by  any  other  ;  Be  CaUorCs  Will, 
25  C.  D.  240.  But  if  the  cash  and  the  value  of  the  securities  together 
exceed  1,000^.,  a  petition  is  necessary  :  Be  HaworOt,  W.  K.  1885,  48. 
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ing    any    securities    or    money    in     Court. 

Notice  of  any  such  application  is  not  to  be 

given   to  the    Copyhold    Commissioners  {z), 

unless  the  judge  shall  so  direct : 
(16.)  Applications  for  orders  on   the   further  con- 
sideration of  any  cause  or  matter,  where  the 

order  to  be  made  is  for  the  distribution  of  an 

insolvent  estate,  or  for  the  distribution  of  the 

estate  of  an  intestate,  or  for  the  distribution 

of   a   fund    among    creditors    or    debenture 

holders : 
(18.)  Such  other  matters  as  the  judge  may  think 

fit  to  dispose  of  at  chambers." 
The  petition  or  summons  must  be  served  on  all 
parties  to  the  suit,  or  on  all  parties  appealing  by  the 
heading  of  the  separate  account  to  be  interested  therein, 
as  the  case  maybe.    The  title  of  the  applicant  must  be   i  r^  ^^  /  ^^/  <^v 
proved,  unless  it  has  been  already  proved  in  the  suit,  /  ^i^-^t^/^^^  ^^ 
A  certificate  of  the  amount  of  the  fund  in  question     y^^*^-  a^^^^c 
should  be  obtained  from  the  Paymaster  General,  in 
order  to  state  correctly  the  description  of  the  fund,  and 
to  ascertain  whether  there  is  any  stop  order  upon  it ; 
and  the  certificate  should  be  left  with  the  Registrar 
when  the  order  is  bespoken  (a). 

The  application  should  not  be  made  till  the  infant  When  infant 
has  attained  twenty-one,  but  where  his  birthday  fell  a  J^nty  *^ 
few  days  after  the  beginning  of  the  long  vacation,  and  in  the  long 
the  petition  was  presented  before  the  rising  of  the 
Court,  a  prospective  order  was  made  for  the  fund  to 
be  paid  to  him  on  or  after  his  birthday  (6).     The  Court 
refused  to  pay  out  a  fund  belonging  to  an  infant  only 
one  month  short  of  twenty-one  to  his  solicitor,   he 


(2)  Kow  the  Board  of  Agriculture ;  see  the  Board  of  Agriculture  Act, 
1889. 

(a)  Dan.  Ch.  Pr.  1788. 

(6)  FiMen  v.  Etymby,  W.  N.  1870,  218  ;  ife  Pem'»  E^aU,  21  W.  R. 
866 ;  Dan.  Ch.  Pr.  1777. 
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obtained  bj 
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undertaking  to  pay  it  over  when  the  infant  attained 
twenty-one,  but  ordered  it  to  be  carried  to  a  separate 
account  with  liberty  to  apply  in  chambers  (c). 

If  the  applicant  be  a  married  woman,  there  must  be 
an  affidavit  that  there  is  no  settlement,  or  that  it  does 
not  affect  the  fund  in  question,  and  the  settlement 
must  be  produced.  The  Court  takes  as  siifficient  the 
assurance  of  counsel  that  he  has  read  the  settlement, 
and  that  it  does  not  affect  the  fund  in  question  (d). 

Where  the  applicant  is  one  of  a  class,  on  a  petition 
for  payment  out  of  his  share  he  should  also  ask  that 
the  shares  of  the  others  may  be  carried  to  their  separate 
accounts  for  the  purpose  of  saving  expense  (e).  Pay- 
ment cannot  be  made  to  a  member  of  a  class  where  his 
share  is  in  fact  unascertained,  e,g.,  if  future  members  of 
the  class  may  be  bom  (/). 

If  payment  out  has  been  obtained  by  fraud,  as  by 
concealing  the  fact  of  infancy  (^),  or  by  a  statement 
that  the  infant  is  adult  {h),  the  guilty  parties  will  be 
held  liable  to  replace  the  fund  (i) ;  and  where  a  solicitor 
has,  through  his  negligence,  contributed  to  the  fraud, 
though  morally  innocent,  he  will  be  ordered  to  make 
good  all  loss,  and  pay  costs  {k). 


(c)  Be  Sothem,  9  L.  T.  N.  S.  534. 

{d)  BriUeti  v.  BriUm,  9  Beay.  148. 

(e)  Re  Hawke,  18  Jur.  88. 

(/)  Bateman  y.  Foster,  1  Coll.  118 ;  Brandon  y.  Aeian,  2  Y.  & 
C.  C.  C.  80. 

(g)  Bowes  y.  Sirathmore^  cited  Beatt  207. 

(h)  Barrington  y.  Orogan,  Beatt.  199. 

(t)  Be  Spender,  21  L.  T.  N.  S.  808. 

\k)  Brydges  y.  Branfill,  12  Sim.  869  ;  Re  Dangai's  Tr%uts,  41  C.  D. 
178,  and  cases  there  cited. 


CHAPTER    XXV. 

RECEIVERS  (a). 

Section  1. — Natv/re  of  the  Office,  and  mode  oj 
applying  for  Appointment, 

Another  method  of  protecting  both  real  and  personal  Reociren. 
pi-operty  is  by  the  appointment  of  a  receiver. 

''A  receiver  is  an  indifferent  person  between  the 
parties,  appointed  by  the  Court  to  receive  the  rents  and 
profits  of  real  estate,  or  to  get  in  and  collect  personal 
estate,  or  other  things  in  question  pending  the  suit^ 
where  it  does  not  seem  reasonable  to  the  Court  that 
either  party  should  do  so,  or  where  a  party  is  incom- 
petent to  do  so,  as  in  the  case  of  an  infant "  (6).  The 
receiver  is  in  fact  the  ofEcer  of  the  Court,  and  his  pos- 
session is  the  possession  of  the  Court  (c),  or  of  the  person 
found  entitled  in  the  suit  {d).  His  possession  does  not 
alter  the  rights  of  the  parties  as  regards  the  Statute  of 
Limitations  {fi)i  The  power  of  appointment  is  ''  a  dis- 
cretionary one  exercised  by  this  Court,  with  as  great 
utility  to  the  subject  as  any  sort  of  authority  that 
belongs  to  it ;  and  is  provisional  only  for  the  more 
speedy  getting  in  of  a  party's  estate,  and  securing  it 


(a)  See  Ken  on  Receiyers ;  Dan.  Ch.  Pr.  1664—1720  ;  Seton,  410— 
454. 

(d)  Dan.  Ch.  Pr.  1664. 

(e)  Angel  t.  Smiih,  9  Vea.  S85. 
(rf)  Sharp  V.  CarUr,  8  P.  W.  379. 

(«)  Harrison  ▼.  Duignan,  2  Dr.  &  War.  295. 

S.L.I.  F  F 
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for  the  benefit  of  such  person  who  shall  appear  to  be 
entitled,  and  does  not  at  all  affect  the  right "  (/). 

As  a  general  rule,  the  Court  has  no  jurisdiction  to 
appoint  a  receiver  unless  proceedings  are  pending. 
Infants  formerly  were  no  exception  to  this  rule  (g)^ 
and,  though  a  receiver  of  an  infant's  estat.e  may  be 
appointed  on  petition  or  summons  without  suit  (A),  yet 
the  more  usual  course  is  to  appoint  a  guardian  of  the 
person  and  estate,  without  receiver,  and  he  is  generally 
required  to  enter  into  a  recognizance  duly  to  account^ 
with  sureties,  as  in  the  case  of  a  receiver  (i). 

Under  the  Judicature  Act,  1873,  s.  25  (8),  a  receiver 
may  be  appointed  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the  Court 
to  be  just  or  convenient  that  such  order  should  be 
made,  and  any  such  order  may  be  made  either  un- 
conditionally or  upon  such  terms  and  conditions  as  the 
Court  shall  think  just.  The  Court  is  now  freed  from 
the  old  rules  as  to  the  time  at  which  and  cases  in  which 
a  receiver  would  be  appointed,  and  the  question  now  is 
whether  the  appointment  is  just  and  convenient  (k). 

A  receiver  may  be  appointed  of  the  rents  and  profits 
of  real  estate,  and  also  of  all  personal  estate  which  is 
capable  of  being  reduced  into  possession.  The  property 
need  not  be  in  England  ;  there  are  many  instances  of 
persons  appointed  to  manage  landed  property,  receive 
rents  and  profits  and  get  in  personalty,  situated  in  a 
foreign  country  (Z).  Sometimes  a  person  in  England  is 
appointed  receiver,  with  authority  to  appoint  an  agent 


(/)  Per  Lord  Hardwicke,  Skip  v.  Harwood^  3  Atk.  564. 

(flr)  Exp,  Whitfield,  2  Atk.  815  ;  l)uke  of  KcwcastU's  Cflwe,  15  Yes. 
447,  n.  ;  Exp.  MourU/o7i,  15  Yes.  445. 

(A)  Ke  Leemingy  20  L.  J.  Ch.  550 ;  Be  Reynolds,  19  L.  T.  811.  In 
Ireland,  see  Re  Ooode,  1  Ir.  Ch.  256. 

(i)  Ante,  p.  249  ;  post,  p.  439  ;  Seton,  723. 

{k)  See  Beddow  v.  Beddow,  9  C.  D.  p.  93. 

(V)  Afum,  V.  Idndleijy  15  Yes.  91 ;  Coekbum  v.  Raphael,  2  S.  ft  St. 
458  ;  and  cases  quoted  in  Dan.  Ch.  Pr.  1681. 
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abroad  (m) ;  or  a  person  abroad  is  appointed  a  receiver, 
with  directions  to  remit  to  some  person  in  England  (n). 
The  person  appointed  to  act  abroad  must  give  the  usual 
security  required  of  persons  resident  in  this  country  (o). 


Section  2. — WJi&ii  a  Receiver  wUl  be  appointed. 

The  cases  in  which  a  receiver  will  be  appointed  may 
be  divided  into  two  classes,  according  as  the  title  to  the 
possession  of  the  property  is  or  is  not  in  dispute. 

If  the  plaintiff  claim  the  legal  estate  from  the  defen-  where  a 
dant  in  possession,  and  the  Court  is  satisfied  that  he  ^^JJ^^"^ 
has  pHmd  facie  a  good  claim,  it  will  appoint  a  receiver  under  a  ]^^ 
pending  the  action,  e.g.,  an  action  for  specific  perform- 
ance of  an  agreement  to  mortgage  (p),  or  sell  (q),  or 
by  creditors  for  the  sale  of  real  estate,  the  personalty 
being  deficient  (r)  ;  and  under  the  old  law  this  would 
be  done  if  the  heir  at  law  were  an  infant,  as  the  creditors 
could  obtain  no  conveyance  till  he  was  twenty-one  (s), 
but  in  general  the  Court  will  not  appoint  a  receiver 
against  a  person  in  possession  under  a  legal  title,  except 
in  cases  of  fraud  and  danger  to  the  estate  (t). 

If  the  title  to  the  possession  is  not  in  dispute,  the  iitie  not  in 
Court  will  appoint  a  receiver  at  the  instance  of  a  person  ""P'**®* 
beneficially  interested,  if  there  is  any  danger  that  the 
estate  or  fund  will  not  be  properly  taken  care  of;  as 
where,  pending  litigation  under  the  will,  there  is  no 
one  to  receive  the  assets  (u) ;  where  the  executor  is 

(m)  Cockbum  v.  Baphacl,  2  S.  &  St  453. 

(n)  Seton,  449. 

(o)  Cockbum  v.  RapJiaeJ. 

(jp)  Shakel  y.  Marlborough^  4  Mad.  468. 

(7)  Metcalfe  v.  Pulvei'tqfl,  1  V.  &  B.  180. 

(r)  Jones  v.  Fugh,  8  Ves,  71. 

(«)  Sweet  V.  Partridge,  1  Cox,  438. 

(0  Lloyd  V.  Passingham,  16  Yes.  59. 

(u)  Wood  V.  HUehiiigs,  2  Beav.  289. 
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baDkrupt  (x),  or  out  of  the  jurisdiction  (y),  or  is  guilty 
of  misconduct  {z) ;  and  the  same  principles  apply  to  the 
case  of  a  trustee  (a),  e.g.,  where  he  is  guilty  of  miscon- 
duct or  improper  bias  {b),  or  where  he  refuses  to  act  {c\ 
or  if  he  be  the  sole  trustee,  and  is  out  of  the  jurisdic- 
tion (d),  or  some,  of  the  trustees  decline  to  act  and 
the  sole  continuing  trustee  consents  (e),  or  the  trustees 
disagree  (/). 

What  grounds  But  a  receiver  will  not  be  appointed  merely  because 
the  executors  or  trustees  are  in  poor  circumstances  (g), 
or  if  there  are  sufEcient  trustees  to  act,  though  some 
have  disclaimed  (h),  or  where  there  is  a  competent 
trustee  and  no  evidence  of  misconduct  (i). 

Where  infants  In  any  of  the  above  cases  a  receiver  will  be  appointed 
'  if  the  person  beneficially  interested  be  an  infant,  and  in 
fact  where  infants  are  concerned  the  Court  considers 
chiefly  what  will  be  most  beneficial  to  their  interests  (£)» 
Thus  a  receiver  has  been  appointed  when  there  is  no 
guardian  (l),  or  the  guardian  is  abroad  (m) ;  where  the 
trustees  neglect  to  get  in  the  personalty,  so  that  the 
infant  is  deprived  of  maintenance  (n) ;  where  the 
father  insists  on  taking  the  profits  of  real  estate  and 


(x)  Langlcy  ▼.  Hawk,  5  Mad.  46 ;  S^  Jokfison,  1  Ch.  325 ;  and 
see  Smith  v.  Smith,  2  Y.  &  C.  £x.  353. 

(y)  Pitcher  ▼.  Ifellier,  Dick.  680  ;  Smith  y.  Smith,  10  Ha.  App.  71. 

(z)  Middleton  v.  Dodatcell,  18  Yea.  266. 

(a)  BarkUy  y.  Beay,  2  Ha.  808. 

(h)  Talbot  y.  ScoU,  4  K.  &  J.  139. 

{c)  Palmer  y.  Wright,  10  Beay.  234. 

{d)  Noad  y.  Backhouse,  2  Y.  &  C.  0.  C.  529. 

(0)  Tidd  y.  Lister,  5  Mad.  429. 

(/)  SwaU  y.  Stcale,  22  Beay.  584 ;  mison  y.  Jrilstm,  2  Ke.  249. 

{g)  Arum.,  12  Yes.  4. 

(A)  Brawell  y.  Becd,  1  Ha.  434. 

(0  Barkley  y.  Beay,  2  Ha.  808  ;  Walker  and  Elgood  on  Ezecutora* 
274. 

(it)  Per  Stuart,  Y.-C,  Bamaden  y.  Fairlhorpe,  1  N.  R.  889  ;  ff^i.'<?- 
law  y.  Sandys,  12  Ir.  Eq.  893  ;  Morgan  y.  Morgan,  W.  N,  1868,  227. 

(/)  Micks  r.  Hicks,  3  Atk.  274. 

{in)  WesOy  r.  WeUly,  2  0.  P.  Coop.  210. 

(?i)  Bichard  r.  Perkins,  3  Y.  &  C.  299. 
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not  applying  them  for  the  infant's  benefit  (o) ;  where 
the  tenant  for  life  mismanages  the  estate,  as  by  cutting 
timber  improperly  (p),  or  refusing  to  renew  leases  (q). 
The  existence  of  a  testamentary  guardian  is  no  objec-^ 
tion  to  the  Court's  appointing  a  receiver,  as  the  precise 
extent  of  such  a  guardian's  powers  over  the  property  of 
the  infant  is  by  no  means  certain,  and  he  is  frequently 
unable  to  act  without  the  assistance  of  the  Court  (r). 
The  same  reasoning  applies  to  a  guardian  in  socage, 
whose  poweiB  are  similar ;  unless,  therefore,  there  are 
properly-constituted  trustees  to  manage  an  infantas  real 
estate,  the  Court  generally  appoint^  either  a  receiver 
or  a  guardian  of  the  estate,  who  is  in  the  nature  of  a 
receiver.  Under  special  circumstances  a  trustee  was 
appointed  receiver  with  a  salary ;  he  had  been  receiver 
for  many  years,  and  the  testator  appointed  him  trustee; 
the  estates  being  large,  the  Court  continued  him  as 
receiver  («). 

Where  there  are  tenants  in  common,  a  receiver  will  Owaers 
nt)t  be  appointed  of  the  whole  property  unless  there  is  cDmmon. 
an^  actual  exclusion  {t)  ;  but  in  the  absence  of  exclusion, 
a  receiver  of  the  applicant's  share  may  be  appointed 
whether  his  estate  be  legal  (u)  or  equitable  (x). 


Section  3. — Who  will  be  appointed. 

The  right  of  proposing  a  person  for  receiver  1)elongs  Matter  of 
in  tlie  first  instance  to  the  parties  interested  (y),  but  it  ^^^<5'^*^^^* 

(o)  Kijfifi  V.  Kiffiti,  cited  1  P.  W.  706. 

Ip)  Abiwrow  V.  Aburrmo,  10  Sim.  602. 

Iq)  Bemiet  v.  Colkij,  5  Sim.  181,  192. 

(r)  Gardner  v.  Blane,  1  Ha.  881. 

{s)  Bury  v.  Neiopart,  28  Beav.  30. 

(0  Tyson  v.  Fairdough,  2  S.  &  St.  142  ;  Sandford  v.  Ballard,  33 
Beay.  401. 

(h)  Calvert  ▼.  Adavis,  2  Dick.  478  ;  ffargrave  v.  Hdrgrave,  9  Beav. 
649  I  Fall  V.  Elkins,  9  W.  B.  861. 

(a-)  Sandford  v.  Ballard,  80  Beav.  109. 

{y)  Attomey-Otn,  v.  Day,  2  Mad.  257. 
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are  dis- 
qualified. 


is  a  matter  for  the  discretion  of  the  Court  who  shall  be 
appointed  {z).  The  discretion  of  the  judge  will  not  be 
interfered  with  by  the  Court  of  Appeal,  unless  it  has 
been  exercised  on  a  wrong  principle  (a). 

The  general  rule  is  that  the  Court  will  not  appoint 
any  one  who  ought  to  watch  and  check  the  receiver  for 
the  benefit  of  the  persons  interested  (b) ;  thus  the  Court 
will  not  appoint  a  trustee,  at  any  rate  not  with  any 
emolument  (c),  or  the  next  friend  of  an  infant  (c2),  or 
the  next  friend's  son  (e),  or  a  solicitor  in  the  cause  (/)• 
There  seem  to  be  several  instances  (g)  in  whicb  one  of 
the  guardians  of  an  infant  has  been  appointed  receiver, 
but  it  is  presumed  he  would  be  required  to  act  without 
salary  (h)  ;  and  the  more  ordinary  course  is,  if  there  are 
no  proceedings,  to  appoint  the  same  person  guardian  of 
the  person  and  the  estate  without  a  receiver,  or  less 
commonly,  separate  guardians  of  the  person  and  the 
estate  (/). 


Keceiver 
mast  giye 
flccar]t7. 


Section  4. — What  Securitiee  required. 

Where  an  order  is  made  directing  a  receiver  to  be 
appointed,  unless  otherwise  ordered,  the  person  to  be 
appointed  must  first  give  security,  to  be  allowed  by  the 
Court  or  a  judge,  and  taken  before  a  person  authorized 


(z)  MoHsan  v.  Morison,  4  M.  &  Cr.  216. 
(a)  Perry  v.  Oriental  Hotels  Co,,  6  Ch.  420. 
(h)  Sutton  ▼.  Jones,  15  Yes.  584. 

(c)  Sykes  y.  Hastings,  11  Yes.  868  ;  see,  however,  ante,  p.  437  («). 

(d)  SUme  v.  JFishart,  2  Mad.  64. 
(«)  Taylor  t.  Oldham,  Jac.  527. 

(/)  Garland  v.  Garland,  2  Yes.  jun.  137. 

ig)  SetoD,  723. 

(h)  Gardner  v.  Blane,  1  Ha.  881 ;  Sutton  t.  Jones,  15  Yes.  584  ;  and 
Potrys  r.  Blagrave,  18  Jur.  462,  where  a  tenant  for  life  was  appointed^ 
on  his  undertaking  to  act  without  salary. 

(t)  Ante,  p.  249. 
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to  administer  oaths,  duly  to  account  for  what  he  shall 
receive  as  such  receiver,  and  to  pay  the  same  as  the 
Court  or  judge  shall  direct :  and  the  person  so  to  be 
appointed  shall,  unless  otherwise  ordered,  be  allowed  a 
proper  salary  or  allowance  {k). 

The  security  usually  required  is  the  recognizance  of  Amount  of 
the  receiver  with  two  sureties  for  double  the  amount  of 
the  annual  income,  or  value  of  the  property  likely  to 
be  got  in  by  the  receiver  during  the  currency  of  his 
periodical  account  (Q.  The  bond  of  an  incorporated 
guarantee  society  is  often  accepted  as  security  (m).  In 
some  cases,  as  where  all  the  parties  agree,  the  usual 
security  may  be  dispensed  with  {n),  but  this  cannot  be 
done  if  some  of  the  parties  are  not  aui  juris,  and  arc 
therefore  incompetent  to  consent  (o).  If,  however,  the 
Court  appoint  one  of  the  guardians  to  act  as  receiver 
without  salary,  it  seems  that  the  usual  security  may  be 
dispensed  with  (p),  and  it  was  said  in  the  case  cited 
that  where  a  salaiy  was  not  required,  it  was  not  unusual 
to  dispense  with  security. 


Section  5. — Receivers*  Accounts, 

When  a  receiver  is  appointed  with  a  direction  that  Accounts 
he  shall  pass  his  accounts,  the  Court  or  a  judge  is  to  passed, 
fix  the  days  upon  which  he  shall  (annually,  or  at  longer 
or  shorter  periods),  leave  and  pass  such  accounts,  and 

{k)  B.  8.  C,  Ord.  L.  r.  16.  See  Form  of  Security  in  App.  L., 
No.  21.  Tlio  cause  or  matter  may  bo  a^joumed  to  Chambers  for  tlie 
giving  of  security ;  Ord.  L.  r.  17. 

(0  Seton,  426 ;  Dan.  Ch.  Pr.  1687. 

(m)  Colmore  ▼.  Norths  42  L.  J.  Ch.  4. 

(n)  Mannera  t.  Fwrte,  11  Beav.  80. 

(o)  T}^  T.  Tylee,  17  Beav.  583. 
p)  Oardntr  r.  Blane,  1  Ha.  881. 
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also  the  days  upon  which  he  shall  pay  the  balances 
appearing  due  on  the  accounts  so  left^  or  such  part 
thereof  as  shall  be  certified  as  proper  to  be  paid  by 
him.  And  with  respect  to  any  such  receiver  as  shall 
neglect  to  leave  and  pass  his  accounts  and  pay  the 
balances  thereof  at  the  times  so  to  be  fixed  for  that 
purpose  as  aforesaid,  the  judge  before  whom  any  such 
receiver  is  to  account  may  from  time  to  time,  when  his 
subsequent  accounts  are  produced  to  be  examined  and 
passed,  disallow  the  salary  therein  claimed  by  such 
receiver,  and  may  also,  if  he  shall  think  fit,  charge 
him  with  interest  at  the  rate  of  52.  per  cent  per  annum 
upon  the  balances  so  neglected  to  be  paid  by  him 
during  the  time  the  same  shall  appear  to  have  remained 
in  the  hands  of  any  such  receiver  (q).  He  must  leave 
his  account  in  the  judge's  chambers,  together  with  an 
affidavit  verifying  the  same ;  and  an  appointment  is 
thereupon  to  be  obtained  by  the  plaintiff  or  person 
having  the  conduct  of  the  cause,  for  the  purpose  of 
passing  the  account  (r). 
Money  in  Though  "  a  receiver's  recognizance  only  binds  him  to 

harnds^h*  P^®  ^^®  accounts  yearly,  he  may  at  any  time  apply  to 
to  be  dealt  the  Court  to  pay  in  monies  in  his  hands  ;  and  if  in  the 
intervals  between  passing  his  accounts  he  receives  any 
sums  of  such  an  amount  as  to  make  it  worth  while  to 
lay  them  out,  he  ought  to  apply  for  an  order  to  have 
them  paid  into  Court,  that  they  may  be  there  made 
productive  for  the  benefit  of  the  estate  "  («).  It  will  be 
no  excuse  for  retaining  a  fund  that  he  thought  it  might 
be  wanted  for  repairs  (t).  He  will  be  held  responsible 
for  any  loss  occa^iioned  by  his  wilful  default.  He  will 
not  be  liable  if  a  bank  fail  where  the  money  has  been 
bond  Ude  deposited  for  safe  custody,  and  not  mixed  with 

{q)  R.  S.  C,  Ord.  L.  r.  18  ;  for  Form  of  Accounta,  see  App.  L., 
Ko.  14. 
(r)  Ibid,,  r.  20  ;  for  Form  of  Affidayit,  aee  App.  L.,  No.  22. 
(ff)  Shaw  T.  Jtkodes,  2  Ross.  539. 
(0  Bicks  v.  ffichi,  3  Atk.  274. 
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his  own  monies ;  but  he  would  be  liable  if  the  fund 
were  paid  in  bo  as  to  be  put  out  of  his  control  (it),  or 
into  his  oym.  account,  and  not  to  a  separate  account  of 
the  trust  (x).  He  is  responsible  for  monies  paid  out 
without  an  order  of  the  Court  (y) ;  and  it  was  held  no 
excuse,  though  done  in  accordance  with  an  order  of  a 
Court  of  Law,  as  the  money  was  in  fact  money  of  the 
Court  of  Chancery,  which  the  Court  would  allow  no 
one  to  touch  without  its  consent  (z). 

A  receiver  should  not  lay  out  monies  to  any  consider-  Money  not  to 
able  extent  on  the  estate  without  obtaining  a  previous  ^^thouaeave. 
permission  in  chambers.  If  he  do  incur  such  expendi- 
ture, an  inquiry  will  be  directed,  whether  it  is  beneficial, 
and  if  it  be  so  it  will  be  allowed  him,  eg.,  sums  for 
repairs  (a),  or  expenses  of  defending  an  action  (b) ;  but 
it  is  at  his  own  risk,  as  the  expenditure  would  be  dis- 
allowed, if  found  not  to  be  beneficial  (c). 

If  a  receiver  neglects  to  leave  and  pass  his  accounts  Receiver 
and  pay  in  the  balances,  he  may  be  required  to  attend  p^g^^^nte. 
at  chambers  to  show  cause,  and  proper  directions  may 
be  given  at  chambers,  or  by  adjournment  into  Court, 
including  the  discharge  of  the  receiver  and  appointment 
of  another,  and  payment  of  costs  (d).  A  certificate  of 
the  chief  clerk  stating  the  result  of  the  account  is  from 
time  to  time  to  be  taken  (e).  A  defaulting  receiver 
will  have  his  salary  disallowed  (/),  and  will  be  charged 


{u)  Salway  v.  Salway,  2  R.  &  M.  215  ;  8  CL  &  Fin.  44,  8ub  nouu 
White  V.  BaugK 

{x)  Wrm  V.  KirUm,  11  Ves.  377. 

(y)  Fletcher  v.  Dodd^  1  Ves.  jun.  85. 

(z)  De  Winton  v.  Brecon,  28  Beav.  200. 

(a)  Tetnped  t.  Ord,  2  Mer.  55  ;  Blunt  v.  Clitheroe,  6  Yes.  799  ; 
AUamey-GeiK  ▼.  Vigor,  11  Yes.  568. 

(h)  BrUtowe  y.  Needham,  2  Ph.  190. 

(c)  Ibid. 

(d)  R.  S.  C,  Ord.  L.  r.  21. 

(e)  lb.,  T,  22. 

(/)  AfUe,  p.  440  ;  Fotts  ▼.  Zeighton,  15  Yes.  273  ;  Harrison  y. 
Boydell,^  Sim.  2lh 
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with  interest  (g);  but  the  interest  will  be  charged  in 
the  same  way  as  against  an  executor,  viz.,  not  upon  each 
sum  from  the  moment  of  receiYing  it,  but  by  making 
yearly  or  half-yearly  rests  in  the  accounts  (h).  He  wUl 
be  made  to  pay  interest  on  money  kept  in  his  hands 
improperly,  even  though  he  has  passed  his  accounts  and 
all  parties  declared  themselves  satisfied  (i) ;  and  this 
was  done  in  the  case  of  an  infant  where  the  receiver 
settled  accounts  with  him  two  days  after  he  came  of 
age  (k). 


Section  6. — Powers  and  Duties  of  Receivers. 

(1.)  As  to  First,  as  regards  real  estate.    The  order  appointing  a 

rea  es  a  e.  p^j^jj  receiver  directs  the  tenants  of  the  estates  to 
attorn  and  to  pay  their  rents  in  arrear  and  growing 
Right  to  rents  to  him  (Z),  and  if  they  refuse,  application  should 
be  made  to  the  Court  for  leave  to  take  the  necessary 
steps  to  enforce  the  order  (m).  The  receiver  is  entitled 
to  the  rents  in  arrear  at  the  date  of  his  appointment  (n), 
as  well  as  the  rents  accruing  while  he  is  receiver,  and 
he  may  obtain  an  order  for  payment,  notwithstanding 
the  tenant  has  not  attorned  (o). 

After  the  tenants  have  attorned,  the  receiver  may 
distrain  in  his  own  name  for  rent  accrued  during  the 
tenancy,  but  distress  for  arrears  accrued  before  his 
appointment  must  be  made  in  the  name  of  the  person 


(g)  fficks  y.  fficks,  8  Atk.  274. 

(h)  PoUs  Y.  LeigJUon,  15  Yes.  273. 

(i)  Fletcher  v.  Dodd,  1  Vea.  jun.  S5. 

(k)  Hick$  y.  Hicks,  3  Atk.  274. 

(/)  Seton,  410. 

(m)  Dan.  Ch.  Pr.  1698. 

(n)  CodringUm  y.  JohniUme,  1  Beay.  524. 

(o)  Hobson  y.  Sherwood,  19  Beay.  575. 
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legally  entitled  to  the  rent  (p).  The  practice  is  for  tho 
receiver  to  distrain  at  his  own  discretion  for  rent  in 
an  ear  within  the  year,  bat  if  in  arrear  for  more  than  a 
year,  then  an  order  is  required  (q). 

In  ordinary  cases  a  i*eceiyer  may  in  his  discretion  let  l^owcr  to 
for  a  year  certain  or  less,  or  for  any  term  not  exceeding  ^' 
three  years,  without  applying  for  the  sanction  of  the 
judge  (r).  He  has  an  implied  authority  to  determine 
such  tenancies  by  a  regular  notice  to  quit ;  but  he  ought 
not  to  raise  the  rents  on  slight  grounds  without  the  leave 
of  the  C!ourt  (s) ;  and  he  cannot  bring  an  ejectment,  or 
take  any  step  to  evict  a  tenant^  without  the  leave  of  the 
Court  {t). 

A  receiver  may  with  the  sanction  of  the  judge  demise 
for  a  term  of  years  (u),  but  the  practice  now  is  for 
leases  to  be  made  by  the  person  who  has  the  legal 
estate,  or  power  of  leasing  (a?),  as,  except  under  statu- 
tory powers,  the  Court  could  not  make  a  lease  binding 
beyond  minority.  The  lessee  cannot  dispute  the 
receiver's  title  (y). 

As  a  general  rule  a  receiver  may  not  involve  the  estate  WhAt 
in  any  expenditure  without  the  sanction  of  the  Court.  SSow^*""^ 
Small  expenses  such  as  for  ordinary  repairs  will  be 
allowed  (z) ;  but  not  a  large  outlay  unless  it  be  shown 
to  be  beneficial  to  the  estate  (a)  ;  nor  should  he  defend 
an  action  without  the  leave  of  the  Court  (6),  The  pos- 
session of  the  receiver  is  the  possession  of  the  Court, 


(;0  Dan.  Ch.  Pr.  1699. 

\q)  Brandon  y.  Brandon,  5  Mad.  473 ;  Dan.  Ch.  Pr.  1699. 
(r)  Dan.  Ch.  Pr.  1699. 
(»)  lb.  1700. 

(0  Wynne  y.  Netoborough^  1  Yes.  Jnn.  164. 
(w)  Dan.  Ch.  Pr.  1700. 
(x)  See  ante,  ch.  zzi.,  8.  4,  p.  367. 
{y)  Dancer  v.  Hautings,  4  Bing.  2. 

(z)  Thomhill  y.  Thomhill,  14  Sim.  600 ;  np  to  80/.  per  annum, 
Dan.  Ch.  Fr.  1700  ;  hut  50/.  is  stated  as  the  limit  in  Seton,  442. 
(a)  AUomey-Gen.  y.  Vigor,  11  Ves.  668. 
(h)  Brittowe  y.  Needham,  2  Ph.  190. 
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(2.)  As  to  pcr« 
fional  estate. 

Getting  in 
outstanding 
personal 
estate. 


and  any  attempt  to  disturb  it  will  be  treated  as  a  con- 
tempt (c).  If  a  person  thinks  he  has  a  right  paramount 
to  the  receiver,  he  must  apply  to  the  Court  for  leave  to 
bring  an  action  {d). 

Second,  as  to  personal  estate. 

When  a  receiver  is  appointed  to  get  in  outstanding 
personal  estate,  it  is  his  duty  to  collect  all  he  can  get  at ; 
to  enable  him  to  do  which,  the  order  appointing  him 
usually  directs  the  parties  to  deliver  up  to  him  all 
securities  in  their  possession  for  such  property,  together 
with  all  books  and  papers  relating  thereto.  If  the 
parties,  in  whose  hands  such  securities  or  papers  are, 
i*efuse  to  give  them  up,  the  receiver  should  give  notice 
of  such  refusal  to  the  party  conducting  the  proceedings ; 
to  the  intent  that  he  may  take  the  necessary  steps  for 
enforcing  the  order.  If  the  persons  indebted  to  the 
estate  refuse  to  pay  the  amounts  due  from  them,  the 
sanction  of  the  judge  must  be  obtained  to  the  receiver 
putting  the  same  in  suit  (e).  The  duty  of  a  receiver  is 
to  pay  in  his  money  regularly,  and  to  pay  out  nothing 
without  an  order  of  the  Court  (/).  He  "  has  no  right 
ex  mei'O  motu  to  apply  the  money  in  his  hands  in  pay- 
ment of  debts  due  either  to  himself  or  to  other  persons ; 
he  has  no  right  to  apply  such  monies  otherwise  than  as 
the  Court  or  tribunal  appointing  him  may  direct "  (g). 


Section  7. — Salary. 


What  salary       A  receiver  will  generally  be  allowed  a  salary,  either  a 

allowed.         gross  sum  or  a  per-centage  on  the  moneys  received  by 

him.      For  collecting  rents   and   profits  the  ordinary 


(c)  Evdyn  v.  Lewis,  8  Ha.  472 ;  Seton,  429. 

Id)  Angd  v.  Smith,  9  Yes.  885  ;  Broolcd  t.  Greathed^  IJ.  le  W.  17(>. 

(e)  Dan.  Ch.  Pr.  1701. 

(/)  Fletcher  r,  Dodd,  1  Ves.  jun.  85. 

Ig)  Per  Kindersley,  Y.-C,  Cocpe  y.  CretwtU,  2  Eq.  p.  115. 
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allowance  is  five  per  cent,  on  the  gross  amount  received ; 
but  it  varies  with  the  diiSculty  or  easiness  of  the  collec* 
tion  (h).  With  regard  to  other  receipts  the  allowance 
varies  in  the  same  way;  sometimes  2^  per  cent  is 
allowed,  but  on  gross  sums  this  has  on  many  occasions 
been  reduced  to  1^  (t).  As  we  have  seen  (k),  if  a  trustee 
or  guardian  be  appointed  it  is  generally  without  salary, 
and  a  receiver  may  forfeit  his  salary  by  improper  con- 
duct (t). 

Where  infants  are  entitled  to  a  share  of  property,  and  On  whom 
a  receiver  is  appointed  of  the  whole  for  their  benefit,  with  ^'P®'^^ 
the  consent  of  the  othef  co-owners,  the  expense  falls  on 
the  income  of  the  infant's  share  (m),  and  as  between 
tenant  for  life  and  remainderman  it  falls  on  the  tenant 
for  life  (n). 


Section  8. — Discharge  of  Receivers. 

Areceiver,  being  appointed  for  the  benefit  of  all  parties, 
will  not  be  discharged  merely  at  the  instance  of  the  party 
on  whose  application  he  was  appointed  (o) ;  for  instance, 
if  appointed  for  the  benefit  of  infant  tenants  in  common, 
be  will  not  be  discharged  on  one  of  them  coming  of 
age(;3). 

Application  for  discharge  may  be  made  by  motion.  Application 
petition,  or  summons.    The  order  directs  the  receiver,  j^^^  ^J^^^ 
if  he  has  not  done  so,  to  pass  his  final  account,  and  pay 


(A)  Day  y.  Croft,  2  Beav.  488. 
(t)  See  Dan.  Ch.  Pr.  1697. 
{k)  Ante,  p.  488. 
(0  AiOe,  p.  440. 

(m)  Smiih  y.  LysUr,  4  Bear.  227. 
(n)  Shore  y.  Shore,  4  Drew.  501. 

(o)  Bainbrid^e  v,  Blair,  3  Beay.  421 ;  Largan  y.  Bowen,  1  Sch.  &  Lef, 
296. 
(}})  Smith  y.  Lyster, 
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over  the  balance  found  due  from  him;  and  on  this 
being  done,  the  recognizance  to  be  vacated  (<]r).  Be- 
ceivers'  accounts,  after  having  been  passed,  have  been 
reviewed  on  the  application  of  a  person  who  has  just 
attained  twenty-one  (r) ;  and  settling  accounts  with 
an  infant  two  days  after  he  has  come  of  age  is  no 
Dischax^  of   b^r  («).    Inasmuch  as  defalcations  are  sometimes  found 

recognizances  ^ 

where  infant  after  the  accounts  have  been  passed,  Lord  Kenyon  held 
interested.  Hi^^i^  where  an  infant  was  concerned,  a  receiver  should 
never  have  his  recognizances  dischai^ed  till  one  year 
after  the  infant  had  attained  twenty-one,  and  the  rule 
was  approved  of  by  Lord  Eldon  (t).  In  a  recent 
case  (u)  it  was  held  that  money  not  accounted  for  and 
due  from  a  receiver  is,  by  his  recQgnizancei  made  a  debt 
of  record,  although  the  balance  due  be  not  ascertained ; 
and  that  he  is  a  trustee  of  the  money,  and  cannot  set 
up  the  Statute  of  Limitations,  though  his  final  accounts 
have  been  passed^  and  the  recognizances  vacated. 


(q)  Seton,  452. 

(r)  WUdridge  y.  McKane,  2  MoU.  545. 
(«)  Hidca  y.  Hicks,  8  Atk.  274. 

(t)  Mad.  Gh.  Pr.  298.    Sco  also  Lord  Alvanley's  remark,  qnoted 
Kilhce  y.  Sneydy  2  Moll.  288. 
(u)  Seagram,  y.  Ttvdc,  18  G.  D.  296. 


CHAPTER  XXVL 

REMEDIES  OF  GUABDIANS. 

Section  1. — At  Law,  before  the  Judicature  Acts. 

FiBST,  the  legal  remedies  as  to  the  peraon.  (i.)  as  to 

Under  the  old  law,  if  a  stranger  took  possession  of  the  **^®  person. 
heir  and  entered  on  his  lands,  the  guardian  in  socage  of  ^^^^^  *^ 
might  have  a  writ  of  right  of  ward,  or  de  cuatodia 
terrce  et  heredis,  and  by  this  means  recover  possession 
of  both.  The  writ  would  lie  for  the  body  of  the  ward 
only,  but  it  seems  not  for  the  land  without  the  body  (a). 
Originally,  if  the  ward  were  married,  the  guardian 
could  not  recover  the  custody  of  body  and  land  by  this 
writ,  but  was  driven  to  his  action  of  trespass,  quare  ae 
irUrusit ;  but  by  the  Statute  of  Merton  (6)  the  guar- 
dian might  recover  the  value  of  the  marriage  under  the 
above  writ  (c). 

If  a  guardian  were  ousted  of  the  body  and  land  of  his 
ward,  he  might  also  proceed  by  the  writ  de  custodice 
ejectione;  or  he  might  have  an  ejectment  for  the  land 
only  (d). 

A  guardian  might  also  proceed  by  action  of  trespass,  Action  of 
but  this  was  a  possessory  action,  and  he  could  only  trespass. 
recover  by  it  damages  for  the  ward,  and  not  the  ward 
himself,  but  the  Statute  of  West.  2  (e)  gave  to  a  guar- 
dian in  chivalry  a  writ  of  ravishment  of  ward,  by  which 
the  plaintiff  recovered  the  body  of  the  heir  and  not 
damages  only;  and  by  the  equity  of  the  Statute  of 
West.  2  (/),  which  gave  a  writ  in  consimili  casu,  the 
guardian  in  socage  might  have  ravishment  of  ward. 

(a)  Com.  Dig.  Goard.  H.  1.  (b)  20  Hen.  III.  c.  6. 

(c)  Bac  Abr.  Guard.  F,  (rf)  Com.  Dig.  1.  c. 

(e)  18  Kd.  I.  c.  85.  (/)  18  Ed.  I.  c.  24. 


JIahras 


448  REMEDIES 

These  methods  of  proceediDg  have  either  been 
abolished  (y),  or  have  become  obsolete  ;  and  the  course 
now  pursued  at  law  by  a  guardian  to  recover  possession 
of  his  ward,  if  he  be  under  years  of  discretion,  is,  by 
habeas  coi'pua  (A)  ;  but  under  this  writ  it  was  said  the 
Court  would  not  deliver  the  ward  to  the  guardian,  if 
his  title  to  the  guardianship  were  contested,  for  he  might 
have  a  writ  of  ravishment  of  ward  {%). 
Bemedj  of  If  there  are  two  guardians,  **  if  the  one  taketh  the 

agaioet  ^*"  infant  out  of  the  possession  of  the  other,  the  other  hath 
Another.  j^q  remedy  by  an  action  by  the  law,  but  to  take  the 
infant  out  of  the  possession  of  the  other  when  he  sees 
his  time  "  (]c) ;  unless,  indeed,  the  infant  were  in  the 
service  of  one  of  the  guardians,  or  in  service  with  his 
consent  (I).  Where  the  guardians  differ,  the  better 
remedy  is  to  apply  to  the  Court  (m). 
(2.)  As  to  Secondly,  as  to  property.    The  guardian  may  main- 

Actions  con-    tain  actions  of  trespass,  ejectment,  and  avow  for  damage 
pro*^^"^     feasant  in  his  own  name  (n),  or  turn  out  a  wrong- 
ejectment,  &c.  doer  (o).    It  seems  he  cannot  maintain  a  quxi/i*e  im- 
pedit  in  his  own  name  (j>). 

A  testamentary  guardian  has,  under  the  Statute  {q\ 
the  same  rights  and  remedies  as  guardian  in  socage. 

07)  8  &  4  Will.  IV.  c.  27,  s.  86. 

(A)  Ba  Andrews^  L.  R.  8  Q.  B.  158.  See  the  cases  collected,  anU, 
cli.  Tii.,  8.  4,  p.  189. 

(i)  Bac.  Abr.  Guard.  F. ;  and  see  B^  Marstan,  17  W.  R.  794. 

(h)  litt  8.  828. 

(/)  Gilbert  y.  Sehwenek,  14  M.  &  W.  488. 

(m)  Post,  p.  455. 

(n)  H.  y.  Oakley,  10  East.  494  ;  R  y.  Sutton,  8  A.  &  £.  618. 

(o)  Ewer  y.  Jones,  9  Q.  B.  628. 

ip)  Fitz.  N.  B.[85  T.  n. ;  contra,  Bac.  Ab.  Guard.  G.,  who  refers  to 
Hob.  182,  which  reference,  howeyor,  is  inaccurate.  In  2  RolL  Abr. 
876,  Present  P.  b.,  ft  Yin.  Ab.  Garde.  A  a,  it  is  said  that  guardian  in 
socage  of  a  manor  to  which  an  adyowson  is  appendant,  if  disturbed, 
may  haye  a  quare  impedit  in  his  own  name,  though  he  cannot  make  an 
account  of  it ;  but  this  is  explained  to  mean  that  he  may  make  a  title 
against  a  stranger  in  a  gvare  impedit  in  right  of  the  heir,  and  hayc  a 
writ  to  the  bishop  thereon  ;  but  he  cannot  maintain  a  qttare  impedit. 

(q)  Ante,  p.  214. 
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Section  2. — In  Equity,  and,  since  the  Judicature  Act^ 

1873  (r),  in  the  High  CouH. 

A  more  summary  and  convenient  way  for  redressing 
all  complaints  relative  to  guardian  and  ward  was  by 
application  to  the  Court  of  Chancery.    By  filing  a  bill  Making  infant 
in   the  infant's  name  for  the  administration   of  his^^^^ 
property  he  became  a  ward  of  Court,  under  its  special 
care  and  jurisdiction.     If  the  guardian  be  deprived  of  Jariadiction 
the  custody  of  his  ward,  the  Court  may  direct  a  habeas  ^oJ|^, 
corpus  to  issue  to  the  person,  in  whose  custody  he  is, 
to  bring  him  up  before  the  Court  (s),  or  may  order  him 
to  be  brought,  and  enforce  the  order  by  sending  the 
sergeant-at-arms,  and  treating  disobedience  as  a  con- 
tempt of  Court  (Q.     If  the  place  where  the  infants  are  Solicitor  no 
is  concealed  by  the  person  in  possession  of  them,  his  ^^Jf^j 
solicitor  has  no  privilege  to  keep  back  any  fact  which  whereabouts 
will  enable  the  Court  to  recover  possession  of  its  wards, 
and  he  will  therefore  l>e  obliged  to  inform  the  Court 
where  the  infants  are  (u),  or  to  produce  any  documents 
which  may  lead  to  its  being  ascertained,  e.g.,  the  en- 
velopes of  letters  with  postmarks  («).     The  Court  can 
also  summarily  order  the  personal  attendance  of  any 
persons  who  are  supposed  to  be  in  a  position  to  give 
information  sought  as  to  the  place  of  concealment  of  a 
ward  (y). 

On  production  of  the  ward  before  the  judge  he  may  Cnstody  of 
order  him  to  be  delivered  to  the  guardian,  even  though  ^^^ter  of 
he  is  of  years  of  discretion,  as  seventeen  (z) ;  or  may  discretion. 


(r)  See  ante,  ^.  144. 
is)  Bond  Y,  JRoberU,  13  Sim.  400. 
(Q  Todd  Y»  I/yru8,  ante,  p.  145. 
(u)  Burton  v.  Earl  of  Damley,  8  £q.  576,  n. 
(x)  Bam^iotham  y.  Senior,  8  £q.  575,  mentioned  with  approyal  in 
Heath  y.  Orealock,  15  Eq.  257. 

(y)  Bosenbcrg  y.  Lindo,  48  L.  T.  478. 

(z)  Boehford  y.  Hackman,  Kay,  809 ;  Todd  r.  Lynes,  ante,  p.  145. 
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Application 
as  to  educa- 
tion, &c 


allow  him  to  go  at  liberty  (a),  or  may  exercise  its  dis- 
cretion  by  aUowing  the  ward  to  remain  where  he  is.  if 
there  are  special  circumstances,  as  where  he  had  en- 
listed, and  declared  that  if  he  were  discharged  he  would 
enlist  again  the  next  day  (6) ;  or  where  a  girl  of  twenty 
expressed  her  strong  disinclination  to  return  to  her 
home  (c). 

When  an  infant  is  a  ward  of  Court,  his  education  and 
bringing  up  is  under  the  direct  control  of  the  Court, 
and  if  the  guardians  have  any  difficulty  they  should 
apply  in  chambers  for  directions  (d). 

Since  the  Judicature  Acts  came  into  operation,  the 
relief  given  by  the  Chancery  Division  is,  as  we  have 
seen  (e),  usually  resorted  to. 


Section  3. — CHmindL  Stctitutes. 


Abduction 
of  female 
infanta. 


We  may  here  notice  that  by  24  &  25  Vict  c.  100, 
&  53,  it  is  a  felony  fraudulently  to  abduct  any  woman 
under  the  age  of  twenty-one,  who  has  any  interest  in 
any  real  or  personal  estate,  or  is  a  presumptive  heiress 
or  next  of  kin  to  any  person  having  such  interest,  out 
of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  any  other  person  having  the  lawful  care  or 
charge  of  her,  with  intent  to  marry  her,  &c.,  and  the 
ofiFender  may  be  punished  with  penal  servitude,  and  if 
convicted,  is  incapable  of  taking  any  interest  in  the 
woman's  property,  and  if  a  marriage  has  taken  place. 


{a)  Bond  y.  Roberts,  13  Sim.  400.     See  the  order  made,  given  from 
ths  Reg.  lib.,  Kay,  310,  n. 

(6)  Harrison  v.  Goodall,  Kay,  310,  n. 

(c)  Me  Lyons,  22  L.  T.  N.  S.  770. 

(d)  Kay  y.  Johnston,  21  Beav.  538  ;  and  see  pod,  p.  458,  as  to  the 
control  exercised  by  the  Court  over  guardians. 

(e)  AtUCf  p.  144. 
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her  property  is  to  be  settled  in  such  manner  as  the 
Court  shall  direct,  upon  information  at  the  suit  of  the 
Attorney-General 

By  s.  55  it  is  a  misdemeanor  punishable  mth  two 
years'  imprisonment  to  abduct  any  unmarried  girl 
under  the  age  of  sixteen  out  of  the  possession  and 
against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her,  whether 
the  abductor  knows  her  age  or  not,  and  though  he 
bond  Jide  believed,  on  reasonable  grounds,  that  she  was 
over  that  age  (/). 

By  s.  56  it  is  a  felony  pxmishable  with  penal  servi- 
tude, unlawfully  by  force  or  fraud  to  take  away  or 
detain  (g)  any  child  under  the  age  of  fourteen  years 
with  intent  to  deprive  any  parent,  guardian,  or  other 
person  having  the  lawful  care  or  charge  of  sxich  child 
of  the  possession  of  such  child  ;  but  no  person  who  has 
claimed  any  right  to  the  possession  of  such  child,  or  is 
the  mother,  or  has  claimed  to  be  the  father  of  an  ille- 
gitimate child,  shall  be  liable  to  be  prosecuted  under 
the  Act,  on  account  of  the  getting  possession  of  such 
child,  or  taking  such  child  out  of  the  possession  of  any 
person  having  the  lawful  charge  thereof. 

Under  s.  1  of  the  Criminal  Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  the  procuring  or  attempting 
to  procure  any  woman  or  girl  to  become  a  prostitute  is 
a  misdemeanor  punishable  with  two  years'  imprisonment ; 
and  defiling  a  girl  under  the  age  of  thirteen  is  a  felony, 
punishable  with  penal  servitude  for  life  (s.  4)  ;  if  she 
be  between  thiiiieen  and  sixteen  it  is  a  misdemeanor, 
punishable  with  two  years*  imprisonment,  but  it  is  a 
sufficient  defence  that  the  person  charged  had  reason- 
able cause  to  believe  that  she  was  of  or  above  the  age 
of  sixteen.     Section   6   imposes  similar  penalties  on 


(/)  Jteg.  y.  PHneCy  L.  B.  2  C.  C.  B.  154 ;  9eeus  under  the  Act  of 
1885,  aupra. 
{g)  Reg,  y.  Johnson^  50  L.  T.  759. 
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householders  inducing,  or  knowingly  suffeiing  any  girl 
to  resort  to  or  be  in  his  premises  for  the  purpose  o^ 
.prostitution.    Under  s.  7  any  person  who  with  intent 
that  any  unmarried  girl  under  eighteen  shall  be  defiled 
takes  her  or  causes  her  to  be  taken  out  of  the  posses- 
sion and  against  the  will  of  her  father  or  mother,  or 
any  other  person  having  the  lawful  care  or  charge  of 
her,  is  guilty  of  a  misdemeanor,  punishable  as  aforesaid, 
but  it  is  a  sufficient  defence  that  the  person  charged 
had  reasonable  cause  to  belioTe  that  she  was  of  or 
above  that  age.    Unlawful  detention  of  any  woman  or 
girl  for  the  like  purposes  is  a  misdemeanor,  punishable 
as  aforesaid.     We  have  seen  (A)  that  under  s.  12  any 
pai-ent,  guardian,  master,  or  mistress,  causing,  encourag- 
ing, or  favouring  the  seduction  or  prostitution  of  any 
girl  under  sixteen  may  be  divested  of  all  authority,  and 
a  guardian  may  be  appointed. 

W  AnU,  p.  165. 


CHAPTER   XXVII. 

REMEDIES  AGAINST  GUARDIANS. 

Section  1. — At  Law,  before  the  Jv^cUcature  Acts. 

With  regard  to  the  person,  a  Court  of  law  might  As  to  the 
interfere  upon  habeas  corpus,  if  the  infant  were  ill-  5f^^ 
treated,  but  it  would  require  a  strong  case  to  induce  an  corpus. 
interference  with  the  leg^  right  of  the  guardian  to  the 
custody  (a). 

As  regards  property,  the  infant  had  three  remedies.  As  to 
all  of  which  are  now  abolished  or  obsolete ;  (1.)  by  P'^^P^^'^y- 
miction  of  waste,  (2.)  by  assize  of  novel  disseisin,  and 
(3.)  action  of  account,  of  which  the  last  alone  is  still 
existent,  though  it  has  practically  fallen  into  disuse, 
and  the  account  is  always  now  taken  in  the  Chancery 
Division,  where  the  Court  can  have  regard  to  allowances 
such  as  maintenance,  which  a  jury  could  not  notice. 


Section  2. — In  Chxincery,  and  since  the  Judicature 
Acts  (6),  in  the  High  Court 

First,  as  regards  the  person.  (i.)  As  to 

There  is  no  doubt  of  the  full  jurisdiction  of  the  Court  $  ^^K^n 

over  guardians  of  every  kind,  whether  socage  or  testa-  of  Court  ovet 

gaardians. 

(a)  See  ante,  p.  140.  (b)  See  ante,  p.  liL 
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raentary  (6) ;  or  of  whatever  sort  (c).    The  better  opiDion 
8eems  to  be  that  the  Court  has  do  power  actually  to 
^4.*'*'  '.    remove   a  testamentary  guardian  ((2).    However  this 
\>  ^'■'         may  be,  there  is  no  doubt  of  the  power  of  the  Court  to 
supersede  a  legal  guardian  from  acting,  and  appoint 
some  one  to  take  charge  of  the  infant  in  his  place,  and 
perhaps  this  is  ail  that  is  meant  where  it  is  said  (e) 
that  the  Court  has  jurisdiction  to  remove  testamentary 
guardians,  if  they  act  improperly. 
Difference  There  is  a  difference  between  testamentary  guardians 

dians  legator  ^^^  those  appointed  by  the  Court.    "  Although  the 
apiwinted  by  Court  has  the  power  of  interfering  in  certain  cases  with 
testamentary  guardians,  it  proceeds  on  very  different 
rules  and    principles  from  those  which  regulate  its 
conduct  where  the  discretion  of  appointing  guardians 
devolves  upon  it  in  the  first  instance"  (/).    The  control 
of  these  guardians  is  not  taken  away  by  the  infants 
being  made  wards  of  Court  (g),  and  the  Court  will  not 
interfere  unless  it  be  really  necessary  for  the  infants* 
advantage  (h). 
What  grounds     The  ground  of  interference  is  of  course  the  benefit  of 
^ncesaffi-      ^^^   infant.    Thus  a  testamentary  guardian  will  be 
c^^nt,  superseded  as  being  an  unfit  person,  if  he  be  a  lunatic  (i), 

^*^Vr^^  /J-A-'     {b)  Beattfart  v.  BcHy,  1  P.  W.  704. 

*er^  f  c^^  j^  V         (gj  jp^,,^  y  j)^      2  Ch.  Caa.  287,  and  the  oft-cited  case,  WdUdeu 

/i-K  zyc  ^  U  6a<i^   jrauOey,  2  Bli.  N.  a  124. 

{d)  Fotter  r,  Denny;  Ingham  r,  Biekerdike,  6  Mad.  275  ;  DUUm 
y.  Maunteashellf  4  B.  P.  C.  806 ;  3  Salk.  177  ;  Be  Marquis  of  Salia- 
bury,  2  Ch.  D.  p.  82 :  secua,  however,  Boach  r.  Garvan,  1  Yes.  sen. 
160;  Byre  r.  Shafietimry,  2  P.  W.  119,  where  it  is  said  that 
"since  the  Statute  which  took  away  the  Court  of  Wards,  the  juris- 
diction of  wardship  returns  to  the  Court  of  Chancery ;  and  it  appears 
by  the  Reg.  21,  b.  198,  that  a  writ  may  issue  out  of  this  Court  to 
remoye  the  guardian  of  an  infant,  and  to  put  another  guardian  in  his 
stead." 
(e)  E.g.  in  BeaUie  y.  Johnstone,  1  Ph.  31. 

(/)  Per  Lord  Cottenham,  BeaUie  y.  Johnatone,  1  Ph.  81 ;  and  sec 
Jones  y.  Powell^  9  Beay.  845. 
io)  Be  Johniione,  2  J.  It  Lat.  222. 
(h)  Be  Ooode,  1  Ir.  Ch.  256. 
(0  Exp.  Lady  Ann  Brydges,  2  FonbL  Kq.  249,  n. 
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or  bankrupt  (k).  The  second  marriage  of  a  woman  does 
not  disqualify  her ;  but  a  reference  will  generally  be 
made  to  inquire  into  the  circumstances,  and  under  this 
she  may  be  reappointed  (Z).  The  guardians  being 
trustees  cannot  resign  their  office  merely  because  they 
wish  it  (m)  ;  but  their  unwillingness  to  act  may  be  a 
good  reason  for  appointing  somebody  else,  on  the  appli- 
cation of  the  infant  {n).  Absence  from  the  jurisdiction 
is  not  in  itself  a  sufficient  reason  for  supersession  (o). 
The  Court  will  also  interfere  in  any  case  of  misconduct.  Benefit  of 
Thus  Lord  Hardwicke  said,  ''If  any  wrong  steps  had]^^^e^^ 
been  taken  which  might  not  deserve  punishment,  yet  if 
they  were  such  as  induced  the  least  suspicion  of  the 
infant's  being  like  to  suf&r  by  the  conduct  of  the  guar- 
dians, or  if  the  guardians  chose  to  make  use  of  methods 
that  might  turn  to  the  prejudice  of  the  infant,  the 
Court  would  interpose  and  order  the  contrary  "  {p),  A 
guardian  has  been  superceded  for  permitting  an  un- 
fitting marriage  (q)  ;  for  tampering  with  the  ward's 
religious  views  (r) ;  for  allowing  his  own  rights  to  lapse 
by  acquiescence  (a)  ;  and  see  the  cases  (t)  in  which  the 
Court  interferes  with  a  fEither's  rights. 

To  supersede  a  legal  guardian  on  the  ground  of  mis-  Qnardian 
conduct,  an  action  must  be  brought :  it  will  not  be  done  except  in  an 
on  petition,  unless  the  guardian  consent  (u).  action. 

Another  reason  for  interference  is  when  the  guaixiians  Difierence  of 

view  between 
guardians. 

{k)  Smith  y.  BaU,  Dick.  631. 

(Q  Jones  y.  Powell,  9  Beav.  845  ;  ante,  p.  223. 

(m)  Spencer  v.  Che^erfield,  Amb.  146. 

(n)  Exp,  Champneya,  Dick.  850;  Spencer  r,  CheHerJield;  Anon., 
2  Yefi.  sen.  874. 

(o)  Be  Levfis,  2  MoH  485. 

\p)  Beaufort  y.  Berty,  1  P.  W.  705 ;  and  see  Beatite  r.  Jo^inatone, 
1  Ph.  81. 

(g)  Boach  v.  Oarvan,  1  Ves.  sen.  160 ;  Eyre  v.  Shaflethury,  2  P.  W, 

108. 
(r)  Di  Savini  y.  Lweada,  18  W.  R.  425. 
{a)  Andrews  y.  Salt,  8  Ch.  622. 
(0  Ante,  pp.  148-157. 
(«)  Be  Swifts,  2  MolL  380  ;  Be  McCullochs,  6  Ir.  £q.  298. 
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(2.)  As  to 
property. 
Guardian 
made  to 
accoont. 


Qnardian 
made  to 
produce 
infant  by 
6  Anne,  c. 


18.  . 


differ  amoDg  themselves  as  to  the  management  of  their 
ward,  as  to  the  school  to  which  he  should  be  sent  (x), 
or  the  pei*8on  with  whom  he  should  reside  (y),  or  the 
method  of  education  generally  (z) ;  in  such  a  case  a 
i-eference  to  approve  of  a  scheme  for  his  maintenance 
and  education  cannot  be  dispensed  with  (a). 

Second,  as  regards  property. 

Guardians  are,  as  we  have  seen,  trustees,  and  the 
Court  will,  in  exercise  of  its  ordinary  jurisdiction,  see 
that  the  trust  is  properly  exercised,  and  punish  a  breach 
of  it  (6).  If  there  is  any  suspected  mismanagement  of 
the  property,  any  one  may  apply  on  behalf  of  the 
infant  (c).  An  action  at  law  for  an  account  could  not 
be  brought  while  the  guardianship  continued,  but  in 
equity  a  guardian  might  always  have  been  made  to 
account  during  minority  (d). 

To  prevent  guardians  and  trustees  of  infants,  and 
other  persons  having  an  iuterest  pur  autre  vie  from 
continuing  in  possession  of  land  after  the  death  of  the 
infauty  or  cestui  que  vie,  it  is  by  6  Anne,  c.  18,  s.  1, 
enacted  that  any  person  claiming  an  estate  in  remainder, 
reversion,  or  expectancy  in  or  to  any  estate  after  the 
death  of  any  infant  or  other  such  person,  on  affidavit 
that  he  has  cause  to  believe  such  infant  or  other  person 
to  be  dead,  and  that  his  death  is  concealed  by  such 
guardian,  tinistee,  or  any  other  person,  may,  once  a  year, 
if  he  thinks  fit,  move  for  an  order  on  the  guardian, 
trustee,  or  other  person  suspected  of  concealing  such 
death,  to  produce  the  person  supposed  to  be  dead  before 
the  parties  named  in  the  order ;  and  on  non-compliance 


(jc)  Bea'ufoTt  v.  Baiy,  1  P.  W.  704. 
(y)  Storkc  V.  Storke^  8  P.  W.  61. 
(z)  Anon.,  2  Yes.  sen.  56. 
(a)  Campbell  t.  Mackay^  2  My.  k  Gr.  31,  86. 
(6)  See  ante,  p.  113,  aud  chapters  xz. — zxiv. 
(c)  Lord  DudUy*s  CasCj  cited  Po7t\fret  ▼.  Windior,  2  Ves.  sen.  484. 
\d)  Cary  r.  BeHU,  2  Vem.  842,  2  P.  W.  119.     The  rule  of  Equity 
now  of  covne  prevails  ;  see  arUe,  p.  46  (p). 
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with  this  order,  may  obtain  an  order  to  have  the  person 
supposed  to  be  dead  produced  in  the  Court  or  before 
Commissioners ;  and  on  non-production,  of  which  a 
return  is  to  be  made  and  filed,  the  person  so  concealed 
is  to  be  taken  to  be  dead,  and  the  claimant  may  enter 
on  his  lands.  By  s.  2,  on  affidavit  that  the  minor  is 
beyond  sea,  the  claimant  may  send  over  persons  to  view 
the  minor.  By  s.  3,  if  it  afterwards  appears  that  the 
infant  was  alive  at  the  date  of  the  order,  he  or  his 
guardians  may  re-enter  and  recover  the  rents  and 
profits.  By  s.  4,  if  the  guardians  or  trustees  make  it 
appear  to  the  satisfaction  of  the  Court,  that  they  cannot 
procure  the  production  of  the  infant,  but  that  he  is 
living  at  the  date  of  the  return,  they  may  continue  in 
possession  and  receipt  of  the  rents  and  profits.  By  s.  5^ 
if  the  guardians  or  trustees  of  an  infant  hold  over  after 
his  death,  the  person  entitled  on  the  death  of  such 
infant  may  recover  from  them  the  full  value  of  the 
profits  received  during  such  wrongful  possession  (e). 

The  cost«  of  producing  the  infant,  or  cestui  que  vie  Cases  under 
fall  upon  the  guardian  or  tenant  pur  autre  vie;  they  *^® '^^*« 
cannot  be  thrown  on  the  applicant  (/).  A  person 
entitled  on  the  death  of  an  infant  or  cestui  que  viCy 
subject  to  an  intermediate  contingent  remainder,  may 
4ipply  ig) ;  and  a  person  entitled  under  an  executory 
devise  is  a  person  claiming  "  in  expectancy  "  (A).  The 
order  may  be  made  upon  a  person  having  an  interest 
determinable  on  a  life,  though  not  strictly  a  tenant  pur 
<iutre  vie  (t) ;  and  on  an  assignee  of  a  tenant  for  life  (^). 
For  the  form  of  the  order  for  production,  see  the  cases 
mentioned  below  ({).     If  the  person  in  possession  make 

(e)  See  Seton,  1278 ;  Dan.  Ch.  Pr.  2105—2109. 
(/)  Be  Idoac,  4  My.  k  Cr.  11. 
{g)  Sa^.  Grant,  6  Yes.  512. 
{h)  JU  PopU,  40  C.  D.  589. 
{%)  Me  Stevens,  81  C.  D.  820. 
{k)  JU  OaeUldine,  44  L.  T.  469. 

(Q  Eagp.  Whalley,  4  Ross.  561 ;  Jie  Clauey,  2  Sm.  k  Q.  46 ;  Mc 
Dennis,  7  Jar.  N.  S.  280 ;  Seton,  1278. 
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no  reply  to  an  application  for  production  of  the  cestui 
que  vie,  the  remainderman  is  entitled  to  an  order  (m). 
If  the  order  for  production  in  Court  is  not  complied 
with^  all  that  is  necessary  is  that  the  Registrar  should 
insert  a  minute  in  the  book  of  the  proceedings  of  the 
Crourt  of  the  non-production  (n). 

{m)  Be  Owen,  10  0.  D.  166. 

(/<)  Re  Lingen,  12  Sim.  104 ;  bat  an  order  waa  drawn  up ;  see 
Scton,  1279. 


CHAPTER   XXVIII. 

TERMINATION  OF  GUARDIANSHIP. 

Section  1. — Settling  Accounts  and  Bdectse  of 

Guardian. 

QuARDiANSHip  (other  than  guardianship  in  socage,  Aoooants 
which  terminates  when  the  infant  is  fourteen),  ceases  J^ttted.^ 
when  the  ward  attains  twenty-one.    If  the  trusteeship  is 
then  brought  to  a  close,  the  accounts  should  be  settled, 
and  the  guardian  and  trustee  is  entitled  to  an  acknow- 
ledgment that  all  claims  and  demands  have  been  settled. 
In  practice  a  release  is  usually  given,  but  it  seems  this 
cannot  be  insisted  on  as  a  matter  of  strict  right  (a).    In  Ward  must 
order  that  such  release  or  acknowledgment  of  account  j^fo^^tion 
may  be  binding,  it  must  be  made  with  full  information 
on  the  part  of  the  ward  of  the  circumstances,  and  what 
his  rights  are  (6),  and  without  any  undue  pressure  (c). 
It  is  regarded  as  a  suspicious  circumstance  if  the  accounts  Aoooants 
are  settled,  or  a  release  given,  a  few  days  after  the  ward  Ster  tw©Q?y. 
has  attained  twenty-one  (d) ;  and  in  all  such  cases  (e)  the  o^^- 
release  will  be  set  aside,  unless  the  trustee  can  show 
that  the  ward  fully  understood  the  accounts  (/),  and,  if 

(a)  Lewin,  8th  ed.,  858. 

(6)  Walker  r.  Sffmonda,  8  Sw.  I ;  Allfrey  t.  Allfmj,  10  Bear.  353, 
1  Mac.  &  Q.  87  ;  Lloyd  t.  AUwood,  8  De  G.  &  J.  614. 

(c)  BowUb  y.  Stewart,  1  Sch.  k,  Lef.  209,  226  ;  Hamilton  v.  Molvun, 
1  P.  W.  118 ;  Lloyd  y.  AUwood, 

((Q  Steadman  y.  Prdling,  3  Atk.  428 ;  Hidts  y.  ITicke,  8  Atk.  274. 

(e)  Cartwright  r.  Western,  Sel.  Cli.  Gas.  34 ;  Wyeh  y.  Paekinffton, 
3  B.  P.  C.  46. 

(/)  ffedderbum  v.  Wedderbum,  4  My.  &  Cr.  41. 
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necessary,  Lad  independent  advice  (g).  "  If  it  appears 
that  there  was  an  implicit  conforming  to  the  account 
shown  to  them,  not  the  fruit  of  deliberate  investigation 
by  the  cestuis  que  frw«fe7i^,  without  vouching  or  inquiry, 
I  should  consider  the  agreement  and  settled  account  as 
60  much  waste  paper  "  (A) ;  but  accounts  settled  a  rea- 
sonable time  after  twenty-one  would  be  binding,  unless 
special  circumstances  {%),  or  obvious  mistake  {k)  could  be 
shown. 


Section  2. — How  far  Ward's  Rights  hound  by  Acqui- 
escence and  Lapse  of  Timie, 

Lapgc  of  time  A  guardian  stands  to  his  ward  in  the  relation  of 
reUtiok^^'^*^  trustee,  and  therefore  the  Statute  of  Limitations  does 
continues,  not  apply  to  accounts  between  them  Q)  \  as  long  as  the 
relation  continues,  lapse  of  time  is  no  bar  (m),  and  the 
account  may  be  taken  from  the  commencement  on  the 
footing  of  guardian  and  ward  (;i).  Nor  is  the  law  altered 
by  the  Trustee  Act,  1888 ;  for  the  provisions  under 
which  the  Statutes  of  Limitation  may  be  pleaded  do 
not  apply  where  the  claim  against  the  trustee  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to 
which  he  was  party  or  privy,  or  is  to  recover  trust  pro- 
perty retained  by  him,  or  received  by  him  and  converted 
to  his  use  (o).    During  infancy,  the  ward  cannot  in  any 

{g)  BeveU  v.  Harvey,  1  S.  &  St  502. 

(h)  Per  Hart,  L.  C,  Kilhec  v.  Sneyd,  2  Moll.  28S. 

(t)  Lambert  v.  fftitchiToon,  1  Bear.  277;  Aveline  t.  MOhuisk,  10 
Jur.  N.  S.  788. 

{k)  Oandy  y.  Mcuatday,  81  C.  D.  1. 

(Q  Mathews  y.  Brise,  H  Bear.  841 ;  Beekford  y.  Wa/de,  17  Yes.  97. 

{m)  Aylward  y.  Kearney,  2  Ba.  &  B.  468. 

(n)  Wedderbum  y.  Wedderhwm,  4  My.  k  Cr.  p.  52 ;  Mdlisk  y. 
MeUish,  1  S.  &  St.  188. 

(o)  51  &  52  Vict  c  59,  &  8. 
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way  authorize  a  breach  of  trust  (p),  but  he  may  be  bound 
by  acquiescence  after  attaining  twenty-one.    Acquies-  Acquiescence 
cence  for  five  years  in  a  release  would  pri/md  facie  be  a  ^^g/  wen«y- 
bar  (q),  and  after  a  long  lapse  of  time  the  Court  would 
not  set  aside  a  release  merely  on  proof  of  errors,  but  the 
nature  of  the  errors  would  have  considerable  effect  in 
determining  whether  the  release  had  been  fairly  ob- 
tained (r).    Thus  an  account  was  not  disturbed,  though 
settled  soon  after  the  cestui  que  ti^vst  attained  twenty- 
one,  after  being  acquiesced  in  for  twenty  years  (s),  and 
assignments  by  a  minor  to  his  tutor  have  been  upheld 
after  many  years,  the  minor  having  had  dealings  with 
the  tutor  which  amounted  to  a  release  (t).    Acquies-  No  bar  while 
cence  is  no  bar  while  the  relation  of  trustee  and  cestui  influence 
que  trust  or  the  influence  caused  by  it  continues,  or  the  continues. 
circumstances  remain  unaltered  under  which  the  ti*ans- 
action  in  question  took  place  (u).    There  must  be  full  Must  be  fall 
knowledge  on  the  part  of  the  person  who  waives  his     ^^  ®  ®®' 
rights  by  acquiescence  (x),  or  by  confii-mation  (y),  and  if 
the  original  act  be  fraudulent,  the  Court  will  scrutinize 
with  great  jealousy  any  alleged  confirmation  of  it  {z). 

Acquiescence  is  said  by  Mr.  Lewin  (a)  to  be  of  two  What  is 
kinds ;  first,  direct,  where  the  act  complained  of  is  done  *^^^®^^^®' 


{p)  A  hje  y.  FeuilleteaUy  3  Sw.  84,  n. ;  Wilkinson  t.  Parry,  A  Buas. 
276 ;  Hocft^  v.  O'Brien,  1  6a.  &  6.  839  ;  March  v.  Bussell,  3  M.  &  Cr. 
31 ;  Overton  y.  Banister^  3  Ha.  503. 

(q)  Steadman  y.  Pulling,  3  Atk.  423. 

(r)  Millar  y.  Craig,  6  Beav.  433 ;  see  Oandy  v.  Maaiulay,  31  C.  D.  1. 

I*)  Porllock  y.  Gardner,  1  Ha.  694. 

(0  Moiz  V.  M(yreau,  13  Moo.  P.  C.  3/6. 

(w)  Oowland  v.  Faria,  17  Ves.  20 ;  Wood  y.  Dovmes,  18  Ves.  120 ; 
Purcell  y.  Macnamara^  14  Yes.  91 ;  Wedderbum  v.  Wedderbum,  4 
My.  &  Cr.  41 ;  All/rey  y.  Allfrey,  10  Beav.  353,  1  Mac.  &  G.  87. 

(x)  Pimfret  v.  Windsor^  2  Ves.  sen.  483;  Pandall  y.  Erringion,  10 
Yes.  423 ;  Bowes  y.  Easi  London  Water-works,  3  Mad.  375 ;  Munch  y. 
Coekercll,  9  Sim.  339 ;  Adams  y.  Clifton,  1  Kuss.  297 ;  Bennet  v. 
Colley,  2  M.  &  E.  225. 

(y)  Kay  y.  Smith,  21  Beay.  522  ;  7  H.  L.  C.  750  ;  Crowe  y.  Ballard, 
1  Ves.  jun.  215,  220 ;  Boehe  y.  O'Brien,  1  B.  &  B.  339. 

(z)  Morse  y.  Mayal,  12  Ves.  p.  373. 

{a)  Trustees,  8th  ed.,  873.     . 
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with  the  full  knowledge  and  approbation  of  another^  in 
which  case  he  cannot  complain  of  an  act  to  which  he 
was  in  fact  a  party ;  and  secondly^  indirect,  where  a 
person  having  a  right  to  set  aside  a  transaction  stands 
by  and  sees  another  dealing  with  property  in  a  manner 
inconsistent  with  that  right,  and  makes  no  objection  (b). 
To  this  latter  head  may  be  referred  the  well-known  rule 
of  the  Courts  of  Equity,  that  delay  in  suing,  unless 
accounted  for,  will,  in  certain  cases,  disentitle  the 
plaintiflF  to  relief;  or,  in  other  words,  the  Court  dis- 
courages stale  demands  (c),  as  circumstances  may  have 
altered,  and  the  accounting  party  may  be  unable  to 
prove  his  payments  (d).  The  exact  length  of  time 
which  will  be  a  bar  must  of  course  depend  on  the  cir- 
cumstances of  the  case ;  nearly  forty  years  has  been  held 
sufficient  (c),  twenty  years  (/),  ten  years  (g). 


Section  8. — Oifts  by  Waixl  to  Guardian. 

0;i«^  rests  on  Closely  connected  with  this  subject  is  that  of  the 
rfiownTun-  ^^eceipt  of  benefits  by  the  guardian  from  his  ward.  In 
due  influence.  Lord  Eldon's  words  (A),  "  a  guardian  cannot  take  any- 
thing from  his  ward  pending  the  guardianship,  or  at  the 
close  of  it,  or  at  any  period  until  his  influence  has  ceased 
to  exist "  (i).  This  rule  does  not  absolutely  exclude  a 
guardian  from  taking  a  benefit  from  his  ward,  but  it 


{h)  Bonny  v.  jRidgard,  cited  17  Ves.  97  ;  1  Cox,  145. 

(c)  Pom/ret  y.  WindMr,  2  Ves.  sen.  472. 

(d)  Maihews  v.  Brise,  14  Beav.  846. 
(<;)  Sleeman  y.  IFilson,  13  £q.  86. 
(/)  Portlock  V.  Oardiur,  1  Ha.  594. 

Ig)  Bricc  y.  Stokes,  11  Yes.  819 ;  Broumell  y.  BroumeU  2  &  C.  C. 
62 ;  and  see  Lewin,  8th  ed.,  ch.  xxiz.,  xxz. 
(7t)  Wood  y.  Dovmes,  18  Ves.  p.  127. 
(t)  See  a  similar  dictum  in  Wright  y.  Proud,  18  Ves.  186. 
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throws  upon  the  guardian  the  omua  of  proving  that 
there  was  no  undue  influence,  but  that  everything  was 
voluntary  and  fair,  with  full  warning  and  due  know- 
ledge. The  subject  of  confidential  relations  of  this  kind 
was  much  considel^  by  Lord  Brougham  in  his  elaborate 
judgment  in  Hunter  v.  Atldna  (k).  He  said :  "  There 
are  certain  relations  known  to  the  law,  as  attorney, 
guardian,  trustee.  If  a  person  standing  in  these 
relations  to  client,  ward,  or  cestui  que  trust  takes  a  gift 
or  makes  a  bargain,  the  proof  lies  upon  him  that  he  has 
dealt  with  the  other  party,  the  client,  ward,  &a,  exactly 
as  a  stranger  would  have  done,  taking  no  advantage  of 
his  influence  or  knowledge,  putting  the  other  party  on 
his  guard,  bringing  everything  to  his  knowledge  which 
he  himself  knew.  In  short,  the  rule  rightly  considered 
is,  that  the  person  standing  in  such  relation  must,  before 
he  can  take  a  gift  or  even  enter  into  a  transaction,  place 
himself  exactly  in  the  same  position  as  a  stranger  would 
have  been  in,  so  that  he  may  gain  no  advantage  from 
his  relation  to  the  other  party  beyond  what  may  be  the 
natural  and  unavoidable  consequence  of  kindness  arising 
out  of  that  relation  "  (I). 

The  rule  is  placed  by  Lord  Hardwicke  on  grounds  of  Rule  laid 
public  utility.  He  says :  "Where  a  man  acts  as  guardian  Hardwickir-"* 
or  trustee  in  the  nature  of  guardian  for  an  infant,  the 
Court  is  extremely  watchful  to  prevent  that  person 
taking  any  advantage  upon  his  ward  or  cestui  que  tinist 
coming  of  age,  and  at  the  time  of  settling  the  account 
or  delivering  up  the  trust ;  because  an  undue  advantage 
may  be  taken.  It  would  give  an  opportunity  either  by 
flattery  or  force,  by  good  usage  unfairly  meant,  or  by 
bad  usage  imposed,  to  take  such  advantage ;  and  there- 
fore the  principle  of  the  Court  is  of  the  same  nature 
with  relief  in  this  Court  on  the  head  of  public  utility,  as 


{k)  8  M.  Ac  E.  185. 

(0  See,  however,  the  remarks  of  Lord  Romilly  on  this  case,  in  Cooke 
T.  LamotU^  15  Beav.  241. 
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in  bonds  obtained  from  young  heirs,  and  rewards  given 
to  an  attorney  pending  a  cause,  and  marriage  brocage 
bonds.    All  depend  upon  public  utility ;  and  therefore 
the  Court  will  not  suffer  it,  though  perhaps  in  a  par- 
ticular instance  there  may  not  be  an  actual  unfairness.'' 
''The  rule  of  the  Court  as  to  guardians  is  extremely 
strict,  and  in  some  cases  does  infer  some  hardship ;  aa 
where  there  has  been  a  great  deal  of  trouble  and  he  has 
acted  fairly  and  honestly,  that  yet  he  shall  have  no 
allowance ;  but  the  Court  has  established  that  on  great 
utility,  and    on    necessity,  and   on  this  principle  of 
humanity,  it  is  a  debt  of  humanity  that  one  man  owes 
to  another,  as  every  man  is  liable  to  be  in  the  same 
circumstances.     Undoubtedly,  if  after  the  ward  or  cestui 
que  ti'vst  comes  of  age,  and  after  being  actually  put 
into  possession  of  the  estate,  he  thinks  fit^  when  sui 
juris  and  at  liberty,  to  grant  that  or  any  other  reason- 
able  grant  by  way  of  reward  for  care  and  trouble,  when 
done  with  eyes  open,  the  Court  could  never  set  that 
aside;  but  the  Court  guards  against  doing  it  at  the 
very  time  of  accounting  and  delivering  up  the  estate, 
as  the  terms;  for  the  Court  will  not  suffer  them  to 
make  that  the  terms  of  doing  their  duty."    In  that 
case  (m)  the  gift  of  an  annuity  to  the  guardian  by  the 
ward  soon  after  attaining  twenty-one,  the   accounts 
being  settled  at  the  same  time,  was  set  aside.     A  lead- 
ing case  on  this  subject  is  that  of  Hatcti  v.  Eatdi  (»). 
The  plaintiff,  Mrs.  Hatch,  had  lived  with  her  brother- 
in-law  and  guardian,  Giles  Hatch,  since  she  was  four 
years  old.     Soon  after  attaining  twenty-one  in  1779,  she 
conveyed  an  advowson  to  him,  "  in  consideration  of  her 
great  friendship,  kindness  and  regard  for  him."    She 
continued  to  live  with  him  till  1784,  when  she  married 
his  brother,  Thomas  Hatch,  an  attorney,  who  had  pre- 
pared the  conveyance  of  the  advowson.    In  1800,  after 

(m)  ffylton  v.  Bylton,  2  Yea.  sen.  547. 
(n)  9  Yes.  292. 
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the  death  of  Gilea,  the  plaintiff  and  her  husband  filed 

their  bill  to  set  aside  the  conveyance.    Lord  Eldon  held  *g^  ^^  ^^ 

that  if  the  bill  had  been  filed  in  1785,  the  guardian 

could  not  have  retained  the  benefit  of  the  deed,  and  as 

the  husband  had  in  fact  been  a  party  to  the  transaction, 

the  subsequent  lapse  of  time  was  not  a  bar.    With  regard 

to  the  general  rule  he  said  (o) :  '*  This  case  proves  the 

wisdom  of  the  Court  in  saying,  it  is  almost  impossible 

in  the  course  of  the  connexion  of  guardian  and  ward, 

attorney  and  client,  trustee  and  cestui  que  trust,  that  a 

transaction  shall  stand,  purporting  to  be  bounty  for  the 

execution  of  antecedent  duty.     There  may  not  be  a 

more  moral  act,  one  that  would  do  more  credit  to  a 

young  man  beginning  the  world,  or  afford  a  better  omen 

for  the  future,  than  if,  a  trustee  having  done  his  duty, 

the  cestui  que  trust,  taking  it  into  his  fair,  serious,  and 

well-informed  consideration,  were  to  do  an  act  of  bounty 

like  this.     But  the  Court  cannot  permit  it,  except  quite 

satisfied  that  the  act  is  of  that  nature,  for  the  reason 

often  given ;  and  recollecting  that  in  discussing  whether 

it  is  an  act  of  rational  consideration,  an  act  of  pure 

volition,  uninfiuenced,  that  inquiry  is  so  easily  baffled  in 

a  Court  of  justice,  that  instead  of  the  spontaneous  act 

of  a  fiiend,  uninfluenced,  it  may  be  the  impulse  of  a 

mind  misled  by  undue  kindness  or  forced  by  oppression ; 

the  difiiculty  of  getting  property  out  of  the  hands  of  the 

guardian  or  trustee  thus  increased ;  and  therefore  if  the 

Court  does  not  watch  these  transactions  with  a  jealousy 

almost  invincible,  in  a  great  majority  of  cases  it  will 

lend  its  assistance  to  fraud,  where  the  connexion  is  not 

dissolved,  the  account  not  settled,  everything  remaining 

pressing  upon  the  mind  of  the  party  under  the  care 

of  the    guardian   or  trustee."      This   rule  has   often 

been  acted  on,  and  gifts  made  to  a  guardian  (p),  or 

(o)  9  Ves.  p.  296. 

{p)  Pierse  v.  WaHng,  1  P.  W.  121,  n.,  cited  2  Ves.  sen.  259,  548 ; 
Faulkner  v.  Salmon^  9  L.  J.  Ch.  166.  The  case  of  Cray  v.  Mansfield, 
1  Yes.  sen.  379,  would  scarcely  be  now  decided  in  the  same  way ;  see 
Belt  Supp.  178. 

S.L.I.  11  H 
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conveyances  (q),  or  leases  (r),  made  for  an  undervalue  to 
the  guardian,  or  some  member  of  his  family  («),have  been 
set  aside,  and  this  after  a  considerable  lapse  of  time. 
Confirmation  will  not  render  the  gift  valid,  if  made  under 
Rule  extends  ^^^  continuing  influence  of  the  guardian  {t).    The  rule 
to  PJ"^°?  ^P^   has  been  extended  to  persons  who  occupy  a  confidential 
i-elationship.    relationship,  though  not  formally  guardians  {u),  e.g.,  a 
servant  who  had   the  care  of  the   infant  («),  a  reli- 
gious community  with  whom  the  infant  lived  during 
minority  (y),  a  brother-in-law  with  whom  the  infant 
lived  (z) ;  but  in  a  recent  case  (a),  a  gift  to  a  relative 
with  whom  the  infant,  aged  twenty,  had  lived   four 
mouths  commencing  from  the  time  of  her  father's  death, 
made  only  a  month  before  her  own  death,  was  held  not 
invalid. 
Interference       A  third  person  (other  than  a  b(ynd  fide  purchaser 
parties.  without  notice)  (6)  cannot   take   advantage   of  a  gift 

obtained  by  undue  influence.  Thus,  in  MaiUand  v. 
h^ng{c)y  two  creditors  consented  to  postpone  payment 
of  a  debt  of  50002.  due  to  them  from  Maclean,  in  con- 
sideration of  his  giving  them  the  guarantee  of  the 
plaintifi^,  his  niece  and  former  waixi,  who  lived  with 
him,  and  had  attained  twenty-one  a  year  and  a  half 
previously.  A  promissory  note  for  12002.,  and  a  cheque 
by  the  plaintiff  for  30002.,  were  afterwards  substituted 
for  the  guarantee.  On  the  cheque  being  dishonoured 
the  creditors  brought  an  action  for  the  30002.,  and  the 


{q)  Alden  v.  Gregory,  2  Ed.  280. 
(r)  Davjson  v.  Masscy^  I  Ba.  &  B.  219. 
(*)  Aylward  v.  Kearney,  2  Bo.  &  B.  468. 

(0  Picrse  v.  Waring,  \  P.  W.  121,  n. ;  Faulkner  v.  Salmon,  9  L.  J. 
Ch.  166  ;  and  see  ante,  ji.  461. 

(tt)  Purcell  y.  Maenamara,  14  Ves.  91. 

(ar)  Osmond  v.  Fiizroy,  8  P.  W.  129. 

(y)  WhyU  V.  Meade,  2  Ir.  Eq.  R.  420. 

(2)  Orijfin  v.  De  Veuille,  3  P.  W.  181,  n. 

(o)  Taylor  v.  Johnston,  19  C.  D.  608,  cited  ante,  p.  55. 

lb)  Blaekie  v.  Clark,  15  Beav.  595. 

(c)  15  Sim.  437. 
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plaintiff  filed  her  bill  to  restrain  them  from  recovering 
at  law.  The  defendants,  the  creditors,  knew  that 
Maclean  could  not  peiform  his  contract,  and  that  the 
plaintiff  was  a  young  lady  who  was  residing  with  him, 
and  was  possessed  of  a  large  fortune,  and  to  whom  l.c 
had  been  guardian.  It  was  held  by  Shad  well,  V.-C, 
that  in  these  circumstances  it  was  incumbent  on  them 
to  inquire  whether  the  young  lady  was  a  free  agent, 
and  that  they  could  stand  in  no  better  situation  than 
Maclean  ;  and  the  injunction  was  accordingly  granted. 
A  somewhat  similar  case  was  that  of  Maitland  v. 
Backhouse  (d),  also  arising  out  of  a  transaction  between 
Maclean  and  his  ward.  He  induced  her  to  indorse  a 
promissory  note  for  5000L,  drawn  by  him  in  her  favour ; 
the  note  was  given  to  a  third  person,  who  paid  it  into 
his  bankers,  they  being  also  bankers  of  Maclean.  The 
bankers  knew  that  Maclean  was  in  embarrassed  cir- 
cumstances, and  were  cognizant  of  the  position  in  which 
the  plaintiff  stood  towaixis  him  ;  nevertheless,  without 
further  inquiry,  on  the  faith  of  the  indorsement  they 
discounted  the  note.  The  Court  held  that  the  bankers 
were  affected  by  the  equities  between  Maclean  and  his 
ward,  and  restrained  them  from  suing  on  the  note. 
This  decision  was  affirmed  by  Lord  Cottenham  (e).  In 
several  other  cases  the  Court  has  set  aside  voluntary 
securities  given  by  a  ward  soon  after  attaining  tweuty- 
one  to  a  creditor  of  the  guardian,  or  quasi  guardian, 
where  the  creditor  knew,  or  might  have  known,  of  the 
relation  between  the  parties (/),  even  after  the  lapse  cf 
several  years,  if  the  influence  in  question  has  continued, 
and  the  creditor  has  taken  no  steps  to  enforce  his 
security  (gr). 

{d)  16  Sim.  58. 

(e)  lb,  63. 

(/)  Archer  v.  Hudson,  7  Beav.  551 ;  Espey  v.  Lake,  10  IIu.  260 ; 
Deltmar  v.  Metropolitan  Barik,  1  H.  &  M.  641.;  Sereombe  v.  Saadent^ 
34  Beay.  382. 

is)  Kempson  y.  AMee^  10  Ch.  15.    Seo  aUo  ante^  p.  184. 
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PART    IV- 

PROCEDURE. 


CHAPTER    XXIX. 

ACTIONS  (a)  AND  APPLICATIONS  TO  THE  COURT  BY 

INFANTS  (6). 

Section  1. — Commencement  of  Proceedings. 

ApiJication  It  is  no  longer  necessary  to  consider  separately  the 
n«t  friend,  procedure  of  Courts  of  law  and  equity  in  actions  and 
other  applications  to  the  Court  by  infants.  It  is 
provided  by  the  Eules  of  the  Supreme  Court,  1883^ 
Ord.  XVI.,  r.  16,  that  infants  may  sue  as  plaintiffs  by 
their  next  friends,  in  the  manner  theretofore  practised 
in  the  Chancery  Division. 

The  law  considers  that  an  infant  is  incapable  of 
asserting  or  protecting  his  rights,  or  forming  a  judg- 
ment as  to  the  necessity  of  applying  for  protection  or 
redress  to  the  tribunals  of  the  country,  and  he  is  unable 
to  make  himself  liable  to  the  defendant  for  the  costs  • 
it  therefore  requires  every  application  on  an  infant's 
behalf  to  be  suppoiled  by  a  next  friend,  who  may  be 
responsible  to  the  Court  that  the  application  is  not  a 

(a)  An  ''action "  is  a  civil  proceedinf;  commenced  by  writ  or  in  snch 
ether  manner  as  may  be  prescribed  by  Kules  of  Court ;  Jud.  Act,  1873, 
B.  100.  It  includes  proceedings  commenced  by  originating  summons ; 
Galland  y.  Burton,  30  C.  D.  231. 

(J)  Dan.  Ch.  Pr.  104—116. 
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T^anton  and  improper  one,  and  to  the  defendant  or  re- 
spondent for  the  costs.  This  rule  applies  to  actions  (c), 
petitions  (d),  and  motions  (e),  and  all  other  applications. 
The  application  may  be  on  behalf  of  infants  in  ventre 
sa  mhre  (/).  It  is  that  of  the  infants  by  their  next 
friend,  not  of  the  next  friend  as  an  individual  (g) ;  and 
the  infant  is  described  in  the  title  to  the  action  or 
matter  as  "A.  B.,  an  infant,  by  C,  D.,  of,  &c.,  his  next 
friend  "  (h).  If  an  action  be  commenced  without  a  next 
friend,  the  defendant  may  move  for  it  to  be  dismissed, 
with  costs  to  be  paid  by  the  solicitor  who  filed  it  (i) ; 
but  his  proper  course  would  appear  to  be  to  apply  by 
summons  on  notice  to  stay  proceedings,  until  a  next 
friend  be  appointed  (k). 

The  next  friend  is  so  called  because  the  nearest  rela-  stranger  may 
tion  would  be  the  person  who  would  naturally  comefriend 
forward  to  assert  the  infant  s  rights,  and,  unless  the 
interest  of  the  father  or  the  nearest  paternal  relative  is 
adverse  to  that  of  the  infant,  he  is  the  proper  person  to 
be  the  next  friend  (Q.  But  as  the  nearest  relation  may 
be  supine  in  the  matter^  or  be  the  very  person  who  has 
infringed  those  rights,  any  pei*son,  even  a  stranger,  may 
apply  on  an  infant's  behalf  (m)  ;  in  such  a  case,  how- 
ever, the  Court  will  weigh  carefully,  on  the  one  hand, 
the  danger  of  encouraging  useless  and  expensive  litiga- 
tion ;  and  on  the  other,  of  discouraging  interference, 
which  is  very  often  absolutely  necessary  for  an  infant's 


(c)  Flight  y.  BoUaiid,  4  Rass.  298,  801. 

{d)  JoTus  y.  Lewis,  1  De  O.  &  S.  245  ;  Be  Bussell,  15  Jar.  983. 

(e)  Cox  V.  ITright,  9  Jar.  N.  S.  981. 

(/)  JFallis  v.  Hodson^  2  Atk.  117  Musgrave  t.  Parry,  2  Vem. 
710 ;  Roibinsmi  v.  lAWm,  8  Atk.  209,  211. 

{g)  Pidduek  y.  BouUbee,  2  Sim.  N.  S.  228. 

(A)  Barney's  Forms,  pp.  24  {II),  106. 

(t)  Flight  y.  Bolland. 

{h)  Dan.  Ch.  Pr.  117 ;  and  see  JSxp.  Broeklebank,  6  C.  D.  p.  860. 

(/)  TaUfoi  y.  Talbot,  17  Eq.  847  ;  Woolfr.  Pemberton^  6  C.  D.  19. 

(m)  Andrews  y.  Oradoek,  Prec  CIl  376 ;  Pomfrtt  y.  Windsor,  2 
Yes.  sen.  484. 
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protection  (n).    The  office  of  next  friend  is  distinct 

from  that  of  {^ardian  (o),  though  the  same  person  may 

fill  both  characters. 

Who  disquali-      The  next  friend  should  not  be  a  defendant  (p),  unless 

being  next      he  be  a  mere  formal  party  (q),  or  a  friend  of  a  defendant, 

fnend.  accepting  the  office  at  the  defendant's  request,  for  there 

ought  not  either  in  form  or  substance  to  be  the  same 

person  both  plaintiff  and  defendant  (r) ;  nor  should  he 

be  a  person  whose  interest  may  in  any  way  conflict  with 

(Consent  must  that  of  the  infant  (a).     Before  the  name  of  any  person 

be  given.        ^^^  ^  ^^^  ^  ^^^  action  as  next  friend  of  any  infant, 

such  person  must  sign  a  written  authority  to  the  soli- 
citor for  that  puipose,  and  the  authority  is  to  be  filed 
in  the  Central  Office,  or  in  the  District  R^istry,  if  the 
cause  or  matter  is  proceeding  therein  (t).     If  the  name 
of  a  next  friend  be  used  without  his  consent,  it  will  on 
Next  friend     his  application  be  struck  oui(u).    The  Court  always 
Sve^eecurity^  expects  a  next  friend  to  be  a  person  of  substance  {x) ; 
for  costs.        lyy^i  except  in  the  case  of  an  appeal  by  an  insolvent 
next  friend  (y),  it  does  not  require  the  next  friend  of  an 
infant  to  give  security  for  costs,  as  formerly  in  the  case 
of  a  married  woman  (z) ;  the  reason  being  that  the 
Court  is  anxious  not  to  discourage    proceedings  on 
behalf  of  infants,  while  it  has  jurisdiction  to  stay  them, 
if  improper  (a).    If  the  same  next  friend  acts  for  a,fenie 


(n)  Oro88  T.  Cfraaa,  8  Bear.  455. 

(o)  ffarria  y.  Lighifootf  10  W.  R.  81. 

{p)  Payne  v.  Little,  18  Bear.  114;  Anon.,  11  Jar.  258 ;  Leids  t. 
Nobbs,  8  C.  D.  591. 

(g)  Taylor  y.  Taylor,  W.  N.  1881,  81. 

(r)  Per  Ck>tton,  L.  J.,  Burgess  y.  BoUamley,  25  C.  D.  246. 

(a)  Jacob  v.  Lucas,  I  Beav.  486. 

(0  R.  S.  C,  Ord.  XVI.  r.  20. 

(ie)  Ward  r.  Ward,  6  Beav.  251. 

(x)  Anon.,  1  Atk.  570 ;  Nalder  v.  Hawkins,  2  M.  ft  K.  249 ;  aiid 
are  WaVcsr  t.  Else,  7  Sim.  284.  A-U-*  ^^  ci.  A  -  VrlJ  >  nj 

(y)  Sicain  ▼.  Follows,  18  Q.  B.  D.  585. 

(s)  ffind  ▼.  WhUmore,  2  K.  &  J.  458. 

(a)  Fellows  y.  Barrett,  1  Keen,  119 ;  Murrell  ▼.  Chpham,  8  Sim. 
74  ;  Pennington  y.  Alvin,  18.  k  St.  264. 
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coverU  and  infant  plaintiffs,  the  action  may  be  stayed 
till  security  is  given  (6).  A  feme  coverte  suing  in 
respect  of  her  separate  estate  does  not  now  require 
a  next  friend,  and  cannot  be  required  to  give  security 
for  costs  (c) ;  but  a  feme  coverte  cannot  be  the  next 
friend  (d).  An  infant  cannot  sue  by  a  next  friend  in 
foi^id  pauperis  {e),  unless  under  special  circum- 
stances (/). 

If  there  be  any  suspicion  that  the  action  is  an  im-  J^*!'^ 
proper  one,  or  the  next  friend  is  unfit  to  have  the  whether 
conduct  of  it,  an  inquiry  may  be  directed  on  *^6»<^  E^I^^JSf 
points.  It  is  said  there  must  be  a  strong  case  to  justify 
such  an  inquiry  (gr);  but  it  has  been  directed,  where 
the  next  friend  was  a  solicitor  not  in  any  way  connected 
with  the  family  (h),  and  where  the  suit  was  instituted 
without  any  communication  with  the  family,  the  next 
friend  being  the  son  of  the  plaintiff's  solicitor  (t). 
'*  The  true  and  the  just  principle  which  should  govern 
all  such  cases  is  this.  No  discouragement  ought  to  be 
thrown  in  the  way  of  persons  bond  Jide  suing  as  next 
friends  ;  but  no  undue  facility  should  be  given  to  mere 
volunteers,  who  interfere  rather  for  their  own  purposes 
than  for  the  infant's  advantage.  While  they  appear  to 
act  bond  fide  they  will  be  protected ;  the  presumption 
will  rather  be  in  their  favour ;  the  proof  will  rather  be 
thrown  on  those  who  impeach  their  motives  ;  the 
leaning  will  be  more  for  than  against  them.  But  no 
strained  presumptions  will  be  made  to  protect  them  ; 


(6)  Drinan  t.  Mannix,  3  Dru.  &  War.  154  ;  and  see  Oreenatoay  v. 
lioiheramt  9  Sim.  88. 

(e)  See  the  Married  Women's  Property  Act,  1882,  sec.  1  (2) ;  Jacob 
v.  lioac,  80  C.  D.  418. 

(d)  Thynne  v.  St.  Maur,  84  C.  D.  465. 

(e)  Anon.,  1  Yes.  jun.  4^9. 

(/)  Lindsay  v.  Tyrrell,  2  De  0.  ft  J.  7. 

(g)  Lyons  y.  Blenkin,  Jao.  259  ;  Stevens  y.  Stevens,  6  Mad.  97 ;  and 
see  Hobinson  y.  Fanton,  Coop.  N.  C.  C.  369. 
[h)  Richardson  y.  Miller,  1  Sim.  133. 
(i)  Tovfsey  y.  Groves,  9  Jar.  N.  S.  194. 
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Similar 
inquiry  in 
administra- 
tion action 
by  infant. 


Inquiry  how 
directed. 


no  forced  constructions  will  be  put  upon  their  conduct ; 
no  benefit  from  bare  possibilities  will  be  conjured  up 
on  their  behalf.  They  must  be  content  to  have  their 
motives  appreciated,  and  their  a^ts  judged  like  other 
parties  If  they  have  involved  themselves  in  suspicion, 
their  proceedings  must  be  subjected  to  inquiry ;  if  they 
have  incurred  just  blame,  be  it  by  improper  interference, 
or  be  it  by  unnecessary  interference,  they  must  abide 
the  consequences ;  the  suit  at  their  instance  must  be 
stayed ;  or  if  the  suit  be  useful  to  the  infant,  but  the 
parties  instituting  it  be  unfit  to  conduct  it,  they  must 
give  place  to  others  in  whom  the  Court  can  bettei 
repose  confidence  *'  (k). 

In  the  exercise  of  the  discretion  now  given  to  the 
Court  (I)  to  grant  or  refuse  an  order  for  the  adminis- 
tration of  any  trust  or  of  the  estate  of  any  deceased 
person,  the  Court  will  in  a  proper  case,  where  an  infant 
is  plaintiff,  direct  an  inquiry,  whether  such  an  order 
should  be  made  or  not  (771). 

The  inquiry  may  be  directed  on  petition  (n) ;  but 
the  modem  practice  is  to  apply  to  the  Court  upon 
motion,  of  which  notice  is  given  to  the  next  friend  (0). 
It  is  in  the  discretion  of  the  judge  whether  the  inquiry 
shall  be  directed,  and  the  exercise  of  his  discretion  will 
not  be  interfered  with  by  the  Court  of  Appeal  (p). 
The  Probate  Division  has  a  similar  power,  where  a  will 
is  disputed  by  a  guardian  ad  litem  on  behalf  of  infants, 
to  inquire  whether  the  suit  is  for  their  benefit  (9).  If 
it  appear  that  the  action  is  not  for  the  infant's  benefit, 


(k)  Per  Lord  Brougham,  Nalder  v.  Hawkins,  2  M.  &  K.  p.  249. 
See  ako  Smallwood  y.  RutUr,  9  Ha.  24. 

(Z)  By  R.  S.  C,  Ord.  LV.  r.  10. 

(m)  Imm  y.  Lariet  25  G.  D.  66 ;  and  see  Jone$  v.  Blake,  29  C.  D. 
918  ;  Alexander  v.  Colder,  28  C.  D.  457. 

(n)  Jnderton  t.  Vales,  5  De  O.  &  S.  202. 

(0)  Dan.  Ch.  Pr.  108  (6). 

(p)  PensoUi  v.  PensoUi,  22  W.  R.  461. 

iq)  Percival  v.  Cross,  7  P.  D.  284. 
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it  will  be  stayed  (r) ;  or  if  the  circumstances  wairant  Result  ot 
it,  dismissed  with  costs  to  be  paid  by  the  next  friend  («) ;  ^^^' 
and  this  will  be  done  in  a  clear  case  without  any  inquiry 
being  directed  (t).  If  it  be  shovna  to  be  beneficial,  the 
defendant,  at  whose  instance  the  inquiry  is  made,  will 
have  to  pay  the  costs  of  the  application  (u),  and  an 
action  apparently  beneficial  will  not  be  stopped  merely 
on  allegation  of  improper  motives  (re).  The  costs  of 
such  an  inquiry  are  entirely  in  the  discretion  of  the 
Court  (y).  The  inquiry  will  not  be  directed  at  the 
instance  of  the  next  friend,  as  by  instituting  the  suit 
he  undertakes  that  it  is  beneficial  (z) ;  and  it  is  too 
late  to  ask  for  it  at  the  hearing  (a)^  or  after  judg- 
ment (6). 

When  the  property  of  an  infant  is  the  subject  of  pro-  institution  of 
ceedings  already  pending,  and  it  becomes  necessary  that  ^"^S^j?^* 
others  should  be  instituted  on  his  behalf,  before  any  a  ward  of 
steps  are  taken,  an  order  should  be  obtained  at  cham-  ^°^"^' 
bers  on  summons,  sanctioning  such  contemplated  pro- 
ceedings as  being  for  the  benefit  of  the  infant  (c). 

The  next  friend  cannot  be  receiver  in  a  cause  (d),  and  Next  friend 
could  not  formerly  give  evidence  (e).    The  latter  disabi-  "^*y  ^  * 
lity  has  now  been  removed  (/). 

(r)  Da  Co9ta  y.  Da  Costa,  8  P.  W.  140 ;  AnderUm  v.  YaUs,  5  De  6. 
k  S.  202. 

(s)  F<m  y.  Sutoerkrop,  1  Beay.  583 ;  Guy  v.  Ouy,  2  Beay.  460 ; 
Golds  y.  KeiTt  W.  N.,  1884,  46,  where  the  Court  considered  that  it 
was  brought  merely  from  a  desire  to  annoy  the  defendant 

(0  Sale  y.  Sale,  1  Beay.  586. 

{u)  Jtaven  y.  Kerl,  2  Ph.  692. 

{x)  Gravatt  y.  Tann,  16  W.  R.  88. 

(y)  Clayton  y.  Clarke,  7  Jur.  K.  S.  252,  562. 

(2)  Jones  y.  Powell,  2  Mer.  141. 

la)  Lacy  y.  BurehMOl,  8  N.  R.  298. 

{I)  Clayton  y.  Clarke. 

{e)  Dao.  Ch.  P^.  809.  As  to  the  person  who  will  haye  the  conduct 
of  the  suit,  see  ffarrison  y.  Richards,  1  Ch.  473. 

id)  Stone  y.  JFishart,  2  Mad.  64. 

(0  Head  y.  Mead,  8  Atk.  511. 

(/)  6  &  7  Vict  c.  85 ;  14  &  15  Vict  c.  99,  s.  2 ;  16  &  17  Vict 
c.  83. 
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Section  2. — Ohomge  of  next  Friend. 

Next  friend  A  next  friend  will  be  removed,  if  he  have  an  interest 
Jl^J^g^  in  the  suit  adverse  to  the  infant  (g) ;  or  be  an  account- 
ing party  in  the  suit  (h) ;  or  be  so  closely  connected 
with  defendants  having  an  adverse  interest,  that  the 
infant's  interest  will  probably  not  be  protected  (i) ;  or 
if  he  will  not  proceed  with  the  cause  {k),  or  conducts  it 
improperly  (l),  or  refuses  to  appeal,  when  desired  so  to 
do  (m).  In  the  absence  of  a  special  reason  to  the  con- 
trary, the  father  (n),  or  trft^^tflim^ntary  gyiardian  (o),  ™*^y 
jappl^at  any  time  to  be  substitutediia  the  nextiiifijuima 
What  ground^  subsistingju^tion.  But  a  next  friend  will  not  be  removed 
cientT^  '  niefely  on  the  ground  of  poverty  (p),  nor  on  grounds  of 
suspicion,  with  no  substantial  case  against  his  solvency, 
character,  or  conduct  (q),  nor  merely  because  he  is  con- 
nected with  the  defendants,  as  by  being  clerk  to  their 
solicitor  (?*),  if  there  is  no  probability  that  the  infant's 
interest  will  be  injuriously  affected  thereby  («),  even  if 
he  be  a  stranger  to  the  infant  {t).  Where  the  solicitor 
of  the  next  friend  had  incurred  unnecessary  costs,  and 
the  next  friend  had  been  removed  and  the  official  soli- 
citor substituted,  the  Court  of  Appeal  discharged  the 

ig)  Oee  v.  Gee,  12  W.  R.  187. 

{h)  Hopkinson  v.  Roe^  9  L.  J.  Cb.  0.  S.  7. 

{%)  Peyton  t.  Bond^  1  Sim.  390 ;  Lander  v.  Inffenoll,  4  Ha.  596 ; 
Burgess  r.  BoUcmley^  25  0.  D.  243. 

{k)  Ward  v.  Ward,  8  Mer.  706. 

(/)  Russell  V.  Sharpe,  IJ.  &  W.  482. 

(w)  Du  Puy  T.  Wela/ord,  28  W.  R.  762. 

(n)   Wool/Y,  PemberUm,  6  C.  D.  19. 

(o)  Hvt^idaison  v.  Norwood^  SI  C«  J2^7. 

(p)  Squirrel  v.  Squirrel,  2  P.  W.  297,  n.  ;  2  Dick.  765 ;  Anon,,  1 
I  Ves.  jun.  409. 

I  (g)  Smallwood  r.  Butter,  9  Ha.  24. 

(r)  Ashley  y.  Alden,  16  Jar.  460 ;  Lloyd  t.  Davies,  10  Jar.  N.  S. 
1041. 

(s)  Bedmn  y.  Asprey,  11  Sim.  530 ;  Saru^ford  y.  Satuffbrd,  9  Jar. 
N.  8.  898. 

(0  Piffard  y.  Bst^,  14  W.  R.  948. 
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order,  as  the  Ck>urt  had  power  to  call  on  the  next  friend 
to  change  his  solicitor,  and  power  to  deal  with  the 
solicitor's  costs  (u). 

A  next  friend  cannot  on  his  own  motion  withdraw  Next  friend 
without  giving  security  for  costs,  if  necessary  (x),  or  ^mw? 
showing  that  the  next  friend  to  be  appointed  in  his 
place  is  a  proper  and  substantial  person  (y). 

Where  the  next  friend  was  a  feme  sole  and  married,  Effect  of 
it  was  held  that  the  suit  abated,  and  that  the  infant  S^tSiend,  if 
must  get  a  new  next  friend,  and  obtain  an  order  to»/«»wMZe. 
revive  (sr);  if  he  did  not,  the  defendant  was  entitled  to 
an  order  that  the  plaintiff  revive,  or  that  the  bill  be 
dismissed  (a). 

On  the  death  of  the  next  friend,  the  nearest  paternal  Death  of 
relations  are  the  proper  persons  to  nominate  a  new  one.  °®**  friend. 
The  application  should  be  by  ex  parte  motion  (6),  and 
no  inquiry  will  be  directed  as  to  his  fitness  (c). 

Where  it  becomes  necessary  to  appoint  a  new  next  Appointment 
friend,  application  should  be  made  by  the  solicitor  of  ^^^|^°®^* 
the  plaintiff  (in  the  name  of  some  one  as  next  friend 
for  the  purposes  of  the  application)  {d)  for  an  order 
appointing  a  new  next  friend.  The  appUcation  may 
be  in  Court  or  at  chambers.  After  appointment  the 
name  of  the  new  next  friend  should  be  made  use  of  in 
all  subsequent  proceedings,  where  the  former  one,  if 
alive,  would  have  been  named.    Before  the  defendant 

(u)  Lawton  y.  Elwes^  82  W.  R.  965 ;  see  also  Almack  v.  Moore,  2 
L.  R.  Ir.  90. 

{x)  Witts  V.  CampbeU,  12  Yes.  498  ;  Melling  v.  Melting,  4  Mad.  261. 

(2^)  Harrison  v.  Harrison,  5  Bcav.  180.  See  Dan.  Ch.  Pr.  112  ; 
Seton,  705,  2. 

(2)  Jones  V.  Jones,  17  W.  R,  1008. 

(a)  Crispe  y.  Braddy,  9  Ij.  J.  Ch.  N.  S.  108.  As  the  next  friend  is 
not  a  partj  to  the  action,  it  wonld  seem  that  R.  S.  C,  Ord.  XYII.  r.  1, 
does  not  apply  to  such  a  case. 

(6)  Daly  y.  Daly,  9  L.  R.  Ir.  888. 

(e)  Talhot  y.  Talbot,  17  £q.  847 ;  Davenport  y.  Davenpori,  1  S.  &  St. 
101.  In  Lincoln  y.  Wright,  4  Beay.  166,  the  next  friend  was  dead 
when  the  bill  was  filed ;  bat  defendants  who  had  acquiesced  in  the 
irregularity  were  held  not  entitled  to  object  to  it. 

(rf)  Cox  y.  Wright,  9  Jur.  N.  S.  981. 
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has  appeared,  the  name  of  the  new  next  friend  may  be 
introduced  into  the  record,  under  an  order  as  of  course 
to  amend  ;  and  after  appearance  the  same  may  be  done, 
-where  the  new  next  friend  is  appointed  in  the  place  of 
a  deceased  next  friend,  if  the  application  for  the  order 
is  made  by  the  solicitor  who  acted  for  the  deceased 
next  friend ;  if  not  so  made,  an  order  to  change  solicitors 
must  be  obtained  before  the  application  to  appoint  the 
new  next  friend.  In  other  cases  the  order  may  be 
obtained  on  the  plaintiff's  petition  as  of  course,  if  the 
defendant's  solicitors  subscribe  their  consent  thereto,  if 
not  by  motion  or  summons  on  notice.  If  the  plaintiff's 
solicitor  omits  within  a  reasonable  time  to  take  steps 
to  get  a  new  next  friend  appointed,  the  defendant  may 
apply  to  the  Court,  by  motion  or  notice,  for  an  order 
directing  the  approval  of  a  new  next  friend,  and  for  the 
insertion  of  bis  name  as  such  in  the  proceedings.  A 
new  next  friend  has  been  appointed  by  the  chief  clerk's 
certificate  without  further  order  (e).  The  order  appoint- 
ing the  new  next  friend  must  in  every  case  be  served 
on  the  solicitors  of  the  defendants,  and  be  left  for  entry 
in  the  cause-books.  Before  appointing  a  new  next 
friend,  the  Court  requires  to  be  satisfied  of  his  willing- 
ness to  act,  and  an  authority  signed  by  such  next  friend 
should  be  produced  and  filed  (/). 


I«niency  of 
Court  of 
Chancery 
towards 
an  infant 
plaintiff. 


Section  3. — Proceedings  in  ike  Action. 

It  has  been  said  that  the  act  of  filing  a  bill  by  a  next 
friend  does  not  bind  the  infant  (^),  and  that  as  the 
Court  considers  infants  as  particularly  under  its  protec- 
tion, it  will  not  permit  an  infant  plaintiff  to  be  preju- 

(«)  Large  v.  De  Ferre^  Bndtb.  Pr.  558. 

(/)  Dan.  Ch.  Pr.  118. 

is)  Flight  y.  BoUand,  i  Buss.  298. 
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diced  by  the  manner  in  -which  his  bill  is  framed  (h). 
Under  the  old  practice,  -when  misjoinder  of  parties  (i) 
or  multifariousness  (k)  was  fatal  to  an  adult  plaintiff's 
case,  this  doctrine  was  frequently  of  great  advantage  to 
an  infant  (Z) ;  but  now  that  neither  misjoinder  (m)  nor 
multifariousness  {n)  is  a  fatal  objection,  and  the  Court 
has  in  eveiy  case  full  powers  of  amendment  (p),  it  is 
seldom,  if  ever,  necessary  to  apply  it. 

There  has  been  much  difference  of  judicial  opinion  No  diacovcry 
on  the  question  whether  a  next  friend  or  guardian  ad  ^^^^^ 
litem  of  an  infant  or  other  person  not  sui  juins  can  be 
required  to  give  discovery  ;  but  the  better  opinion  is 
that  the  Rules  relating  to  discovery  (p)  do  not  apply, 
and  that  he  cannot  be  compelled  either  to  make  an 
aflSdavit  of  documents  (q)  or  answer  interrogatories  (r) ; 
nor  will  the  action  be  stayed  until  discovery  is  given,  as 
an  indirect  mode  of  effecting  the  same  result  (a). 

An  infant  was  not  bound   by  a  submission   in   his  infant  not 
pleadings  (t) ;  and  where  an  adult  heir  filed  a  bill  and  ^^^^sSon 
stated  that  his  ancestor's  will  was  duly  executed  and 
attested,  and  died  before  the  hearing,  leaving  an  infant 
heir,  it  was  held  that  the  will  must  be  proved,  as  the 
first  heir  might  have  dismissed  his  bill,  and  claimed 

{h)  L.  Red.  PL  4th  ed.  327. 

{i)  Jacob  T.  Lucas,  1  Bear.  436  ;  Anderson  y.  Wallis,  4  Y.  &  C. 
336,  1  Ph.  202  ;  and  see  Robinson  y.  PanUmy  Coop.  N.  C.  C.  369. 

(k)  Bouck  y.  Bouck,  2  £q.  19»  and  cases  there  cited. 

(/)  See  Tappen  v.  Norman,  11  Ves.  563  ;  Plunket  v.  Joyce,  2  Sch.  & 
Lef.  159. 

(m)  R.  S.  C.  Ord.  XVI.  r.  11 ;  but  see  Burstall  v.  Bcyfus,  26  C.  D.  35. 

(»)  R.  S.  C.  Ord.  XVIII.  p.  1 ;  Cox  v.  Barker,  Z  C.  D.  359. 

(0)  R.  S.  C.  Ord.  XXVIII. 

(p)  See  R.  S.  C.  Ord.  XXXI.  rr.  1,  12,  under  which  parties  to  the 
proceedings  can  be  required  to  give  discovery.  An  infant  cannot  be 
required  to  answer  interrogatories,  Mayor  v.  Collins,  Wi  Ni  1600|  88.^^  i/fJSf/ 

{q)  Lawton  y.  Elwes,  31 W.  R.  414  ;  Dyke  v.  Stephens,  80  C.  D.  189  ; 
contra,  Higginson  y.  Ball,  10  C.  D.  235.J*«*^  yc^^a^^*4:i  t^K  %^ 

(r)  Ingram  y.  LiUU,  11  Q.  B.  D.  261. 

(»)  Dyke  y.  Stephens  ;  contra,  Crowe  y.  Bank  of  Ireland,  19  W.  R-f*. /c*^..C»w#cJ*-^ 
910,  a  cas«  on  the  Irish  Statute,  which  is  in  the  same  words  as  15  &  16  ^**^  t^'^j^  i^'X 
Vict.  c.  86,  8.  20,  now  superseded  by  R.  S.  C,  Ord.  XXXI.  r.  12. 

(/)  Serle  y.  St  Eloy,  2  P.  W.  387. 
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Nor  by  Bub- 
missioii  to 
arbitration. 


Court  may 
sanction 
method  of 
taking 
evidence,  &c. 


adversely  to  the  will  (u) .    So  under  the  old  law  an  infant 
could  not  state  a  case  for  a  Court  of  Law  (x). 

An  infant  cannot  agree  to  submit  a  cause  to  arbitra- 
tion (z),  but  such  agreement  is  voidable  only  (a) ;  and 
the  Court  may,  under  ss.  13,  14,  of  the  Arbitration  Act. 
1889,  refer  any  cause  or  matter  or  any  question  or  issue 
of  fact  therein,  if  all  the  parties  interested  who  are  sui 
juris  consent.  It  seems  to  have  been  at  one  time  the 
pi-actice  to  refer  it  to  the  Master  whether  it  would  be 
for  the  infant's  benefit  that  the  cause  should  be  sub- 
mitted (6).  Whatever  validity  there  may  be  in  an 
infant's  submission  to  arbitration,  it  is  revoked  by  his 
death  before  award  (c).  After  an  award,  it  is  too  late 
for  adult  parties,  who  knew  of  the  fact,  to  object  that 
some  of  the  parties  were  infants  (d). 

It  has  been  said  that  an  infant  is  as  much  bound  bv 
the  conduct  of  his  solicitor  in  the  suit  as  an  adult  («), 
but  the  present  rule  (/)  is  as  follows : — In  all  causes  or 
matters  to  which  any  infant  is  a  party,  any  consent  as 
to  the  mode  of  taking  evidence  or  as  to  any  other 
procedure  shall,  if  given  with  the  consent  of  the  Court 
or  a  judge  by  the  next  friend,  guardian,  or  other  person 
acting  on  behalf  of  the  person  under  disability,  have  the 


(u)  Holliiigs  v.  Kirkbpf  15  Sim.  188  ;  Th4»ms  v.  Bowyer,  4  L.  J.  Clu 
N.  S.  68. 

(x)  Hawkins  v.  Luscombc,  2  Sw.  375,  892. 

(2)  Botvyer  t.  Bloeksidge,  8  Lev.  17 ;  Ood/rey  t.  JFadt^  6  J.  li. 
Moore,  488  ;  Ih^ans  v.  Cogan,  2  P.  W.  450.  And  see  Biddell  v.  J>otcs.\ 
6  B.  &  C.  255  ;  and  ante,  p.  10. 

{a)  Knight  v.  Stone,  Sir  W.  Jones,  164,  Latch.  207,  Nov.  93 ;  GtU 
V.  Bussell,  Freem.  E.  B.  139  ;  and  see  the  observation  of  Eyre,  C.  J., 
Jloberta  v.  Netcboldf  Comb.  318.  These  cases  may  be  considered  to 
ovomile  RtteUton  v.  VatcSf  March,  111,  141. 

{b)  Davis  v.  Page,  9  Ves.  350  ;  and  see  Bishop  of  Baih  v.  Hippeslry^ 
cited  8  Atk.  614  ;  RusseU  on  Arb.  6th  ed.  19. 

(c)  Bristow  V.  Binns,  8  D.  &  R.  184. 

(d)  JVrightson  v.  Bytaatcr,  8  M.  &  W.  199  ;  Jones  v.  Powell,  6 
Dowl.  483. 

(«)  Tillotson  V.  Ifargrcave,  3  Mnd.  494 ;  Morison  v.  Moriso7i,  4  M« 
k  Cr.  216. 
(/)  R.  S.  C.  Ord.  XVL  r.  21. 
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8ame  force  and  effect  as  if  such  pai*ty  were  under  no 
disability  and  bad  given  such  consent  (g).  Other  par- 
ties who  consent,  knowing  that  infants  are  concerned, 
cannot  afterwards  object  on  the  ground  that  the  infants 
could  not  consent  (k). 

A  writ  of  ne  exeat  regno  may  be  obtained  on  an  infant  may 
infant  plaintiff's  affidavit  (i).    The  undertaking  as  to  ?^^°J^* 
damages  is  entered  into  by  the  next   friend  signing  regno. 
the  Registi-ar's  book  {k).      But  bis  writ  is  now  rarely 
issued  (Z). 


Section  4. —  Where  more  than  one  Action  instituted. 

If  more  than  one  action  or  proceeding  is  instituted  Inquiry 
in  an  infant's  name,  which  is  not  unfrequently  the  case,  ^^}^  \^ 
as  any  one  may  commence  proceedings  on  his  behalf,  ^^^^  ^»c- 
the  Court  will,  before  judgment  in  any  of  them,  direct 
an  inquiry,  which  is  most  beneficial  to  the  infant  (m). 
If  they  are  in  the  same  branch  of  the  Court,  the  inquiry 
will  be  directed  on  an  ex  parte  motion,  on  the  simple 
allegation  that  they  are  for  the  same  purpose  (n).    If  if  proceed- 
they  are  in  different  bi*anches  of  the  Court,  an  order  different 
must  first  be  obtained  for  the  transfer  of  one  of  them,  i>ranche8  of 
so  that  they  may  be  before  the  same  judge,  and  the 
inquiry  is  then  directed  on  special  motion,  of  which 
notice  must  be  given  to  the  other  parties  (o). 

ig)  See  KtuUMull  v.  Fowle,  1  C.  D.  604 ;  Fryer  t.  Wiseman,  24 
W.  R.  205. 

(h)  Fisani  v.  AU.-Oen.  far  Gibraltar,  L.  R.  5  P.  C.  517. 

(t)  Jioddatn  v.  Hetherington,  5  Yes.  91. 

\k)  Jones  r.  North,  Seton,  8rd  ed.  960. 

(I)  Drover  v.  Beyer,  18  C.  D.  242. 

(m)  Sullivan  t.  Sullivan,  2  Mer.  40 ;  Ovoen  v.  Owen,  2  Mer.  44,  n.  ; 
Mot  timer  Y.  West,  1  Sw.  358  ;  Ganderton  v.  Ganderton,  13  Sim.  182. 

(n)  Sullivan  v.  Sullivan, 

(o)  Dan.  Ch.  Pr.  107. 


1 
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Effect  of  in- 
quiry being 
directed. 


>VheTe  both 
proceedings 
proper. 


First  im- 
proper. 

After  judg- 
ment in  one. 


The  order  for  tLe  inquiry  is  made  in  both  actions, 
and  does  not  necessarily  stay  the  proceedings,  though  it 
usually  has  that  effect  (p) ;  either  plaintiff  may  amend, 
and  the  amendment  does  not  stop  the  reference  (g), 
but  it  is  irregular  to  obtain  an  order  of  course  to 
amend  (r). 

When  the  result  of  the  inquiry  is  certified,  any  appli- 
cation that  may  be  necessary  is  made  by  motion,  od 
notice  («). 

If  both  the  proceedings  are  proper,  both  may  be 
allowed  to  go  on  (Q.  The  next  friend  in  the  second 
*'  must  show  some  defect  in  the  first,  or  a  decided  pre- 
ference in  the  second  ;  if  the  merits  are  only  equal,  the 
priority  must  prevail "  (u),  and  the  proceedings  in  the 
second  will  be  stayed.  If  the  first,  though  beneficial,  is 
less  so  than  the  second,  proceedings  in  the  first  will  be 
stayed,  but  the  next  friend  will  be  allowed  his  costs  (z). 
If  the  first  is  improper,  it  may  be  stayed  (y),  or  dismissed 
with  costs,  to  be  paid  by  the  next  friend  (z). 

Where  one  of  the  causes  is  in  the  paper  for  hear- 
ing (a),  or  after  judgment  in  one  of  them  (6),  it  is  not 
usual  to  direct  such  an  inquiry,  though  it  has  been 
done  (c),  but  proceedings  in  the  others  will  be  stayed, 
with  liberty  to  the  next  friend  in  each  of  the  stayed 
causes  to  apply  for  the  conduct  of  the  one  in  which  the 


(p)  Westbij  V.  Westby,  1  De  G.  &  S.  410. 

{q)  Goodale  v.  QawtJiom,  1  Mac  k  G.  819. 

(r)  Flctdier  v.  Moore,  11  Beav.  617. 

(«)  Dan.  Ch.  Pr.  107. 

(0  Ashley  t.  Allden,  16  Jar.  460  ;  and  see  DavU  v.  Dowding,  2 
Keen,  245. 

(««)  Per  Lord  Cottenham,  Campbell  v.  CampbeUj  2  My.  k  Or.  26,  30. 

(z)  Starten  v.  Bartholomew^  6  Beav.  148  j  Cross  v.  Cross,  8  Beav. 
466. 

(y)  ViHue  r.  Jfiller,  19  W.  R.  406. 

(2)  Walkery,  Else,  7  Sim.  234.  fL  «v«cX  ,„/i/f  i> /'J* 

(a)  RundU  v.  Rundle,  11  Beav.  38. 

(h)  Taylor  v.  Oldham,  Jac.  627. 

(c)  HarrU  v.  Ligh{foot,  10  W.  R.  31. 
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judgment  is  pronounced  (d),  and  it  is  entirely  a  question 
of  the  infant's  interest  whidi  next  fiiend  shall  have  the 
conduct  (6). 


Section  5. — If  Infant  Plamtiff  attain  Twenty-one 

during  the  proceedings. 

If  an  infant  sole  plaintiff  attain  twenty-one  during  Must  elect 
the  proceedings,  he  may  elect  whether  he  will  go  on  will  continue, 
with  them  or  not.     The  next  friend  should  not  take 
any  further  steps  in  his  name,  even  though  they  are 
consequential  on  former  proceedings  (/).     If  the  late  H  he  con- 
infant  elect  to  continue  the  action,  the  proceedings  will 
be  continued  in  his  own  name,  and  he  will  be  liable  for 
the  costs  from  the  beginning,  as  if  he  had  been  of  age 
when  it  was  commenced  (g).    The  title  will  be  altered, 
and  will  run  : — ^A.  B.,  late  an  infant  by  C.  D.  his  next 
friend,  but  now  of  full  age,  plaintiff  (k). 

K  he  elect  to  abandon  the  action,  he  may  obtain  an  if  he  aban- 
order  on  motion  of  course  to  dismiss,  on  payment  of  ^^  ®™' 
costs  by  himself,  or  he  may  refrain  from  taking  any 
step  at  all.  He  cannot  make  the  next  friend  pay  the 
costs,  unless  the  action  was  an  improper  one  (i).  If  he 
refrain  from  taking  any  steps,  the  defendant  may  move 
to  dismiss  the  action,  but  he  cannot  make  the  late 
infant  pay  the  costs,  even  though  the  next  friend  is 
dead,  so  that  no  order  can  be  made  against  him  (k). 

{d)  Kienyon  r.  Kenyan,  85  Bear.  300. 

{e)  Narmy  v.  Wynn,  2  Jur.  962 ;  Frosi  v.  Ward,  2  De  G.  J.  k  S. 
70. 

(/)  Broum  t.  WecU?ier?iead,  4  Ha.  122.  Bat  the  next  friend  ia 
dominus  lUis,  till  it  is  shown  that  the  infant  is  of  age  :  Almack  y. 
Mocre,  2  L.  R.  Ir.  90. 

(g)  Bligh  r.  TredgeU,  5  De  G.  &  3.  74  ;  Dan.  Oh.  Pr.  114. 

(h)  Wyatt,  P.  E.  225. 

(i)  Anm.,  4  Mad.  461. 

(k)  Turner  y.  Turner,  2  Stra.  708  ;  Ld.  Bed.  PI.  26,  n.  (0. 

S.L.I.  I  I 
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Infant  co- 
plaintiff 
repudiating. 


Change  of 
solicitor. 


The  repudiation  relates  back  to  the  beginning  of  the 
action  (1). 

If  an  infant  is  co-plaintiff  with  others,  and,  on  attain- 
ing twenty-one,  wishes  to  repudiate  the  action,  he  should 
move  on  notice  to  have  his  name  struck  out  as  a 
plaintiff  (m).  This  will  be  done,  but  if  the  next  friend 
wish  it,  he  will  be  made  a  defendant  (ti). 

An  infant  co-plaintiff  on  coming  of  age  cannot  with- 
out a  special  application  change  his  solicitor  (o),  or 
appear  by  different  counsel  (p),  nor  can  the  next  friend 
obtain  an  order  of  course  to  change  the  solicitor  (q). 


Costs  of 

action 

dismissed* 


Next  friend 
liable  as 
against  the 
defendant. 


Section  6. — Costs  of  Infomt  Plaintiff. 

If  an  action  brought  on  behalf  of  an  infant  is  dis^ 
missed,  the  defendant  is  entitled  to  his  costs,  in  the 
same  way  that  he  would  be  against  an  adult,  and  that 
even  though  the  proceedings  were  commenced  with  the 
sanction  of  the  Court  (r). 

As  against  the  defendant  the  next  friend  is  liable  to 
pay  the  costs  of  an  unsuccessful  action  (s)  or  applica- 
tion (Q,  even  though  he  was  made  next  friend  without 
his  consent  (u) ;  but  in  the  latter  case  he  might  recover 


{I)  Dunn  T.  Dunn,  7  De  G.  M.  &  G.  25. 

(m)  Acres  t.  Littls,  7  Sim.  188  ;  Cook  v.  Drffer,  A  Bear.  18  ;  Ouy  r. 
Ouy,  2  Beay.  460. 

(»)  Bicknell  v.  Bicknell,  82  Bear.  881. 

(o)  Swift  T.  Cfracebrook,  18  Sim.  185. 

ip)  Ballard  T,  White,  2  Ha.  158. 

{q)  Brown  r.  Brown,  11  Beav.  562 ;  see  Btitchinaon  t.  Norwood 
(No.  2),  84  W.  R.  687. 

(r)  Frank  v.  Mdinwaring,  4  Beav.  87. 

{$)  Bligh  y.  TredgeU,  5  De  G.  &  S.  74. 

(0  Jones  y.  Lewis,  1  De  G.  &  S.  245 ;  Hoioard  y.  Prince,  14  Beay. 
28,  n. 

(u)  fVardy.  Ward,  6  Beay.  251. 
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against    the    solicitor    who    appointed    him    without 
authority  (x). 

Costs  may  often  be  charged  on  the  real  (y)  or  per-  Costs  charged 
sonal  estate  which  id  being  administered  (z),  or  the  property, 
infant's  share  of  it  (a) ;  but  costs  ought  not  to  be  given 
out  of  the  estate,  except  for  those  proceedings  which 
are,  in  their  origin,  reasonably  directed  for  the  benefit 
of  the  estate,  or  have  in  their  I'esult  conduced  to  that 
benefit  (6).  Accordingly,  where  in  an  administration 
suit  charges  of  misconduct  were  made  against  the 
trustee,  which  were  dismissed,  the  plaintiff  could  not 
recover  costs  out  of  the  estate  (c) ;  but  the  Court  has 
jurisdiction  to  order  the  trustee's  costs  to  be.paid  out  of 
the  estate,  when  the  next  friend  was  unable  to  pay 
them,  and  though  the  trustee,  while  defending  the 
trust  estate,  was  also  defending  himself  from  charges 
of  fraud  brought  by  the  infant  plaintiff  (d)  ;  and 
apparently  he  could  not  recover  against  the  infant 
personally  (e). 

The  plaintiff's  solicitor  may  sue  the  next  friend  for  PlaintifTs 
his  costs,  even  while  the  action  is  pending,  if  the  next  ^e  next™*"^ 
friend  deny  his  liability  (/).  friend  for 

Pri/md  fade  the  next  friend  is  entitled  to  recover  j^  '  . 

costs  against  the  infant  (g),  if  the  action  be  a  proper  co^ts  by  next 
one,  or  for  such  part  of  it  as  is  proper  (h),  and  this  even  inj^t.    *" 
if  the  next  friend  have  in  fact  taken  a  mistaken  view  ({), 


{x)  Bligh  T.  TredgeU,  5  De  G.  fr  S.  74. 
y)  Mandtnoy.  JfcmdenOy  Eaj,  App.  2. 
{z)  Oros8  V.  Oros9,  8  Beay.  465 ;  and  see  past,  p.  485. 
(a)  Mackenzie  v.  Taylor,  7  Beay.  467. 
(5)  JEllis  y.  MiSy  1  Buss.  368. 

(c)  BaHUU  y.  Wood,  9  W.  B.  817. 

(d)  WaZUrs  y.  Woodhridge,  7  C.  D.  504. 
{e)  Turner  v.  Turner,  2  Stra.  708. 

(/)  ITawkes  y.  CoUrel,  3  H.  &  N.  248. 

iff)  dayton  y.  Clarke,  7  Jur.  N.  S.  562 ;  PtUehard  y.  Boberte,  17 
£q.  222. 
(h)  Thompson  y.  Shtppard,  2  Cox,  161. 
(«)  Whitaker  y.  Marlar,  1  Cox,  285. 

Z  I  3 
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Chaigesand 
expenaea. 


Death  of 
party  before 
taxation. 


Matter  of 
discretion 
whether  next 
friend  made 
to  pay  costs. 


80  that  it  is  dismissed  (k).  But  if  it  is  unnecessaiy  or 
improper,  and  the  next  friend  might,  with  reasonable 
care,  have  known  it  to  be  so,  he  must  pay  the  costs 
personally  (I) ;  and  the  same  rule  applies  to  any  im* 
proper  application  in  an  action  (m). 

The  next  friend  may  be  allowed  charges  and  ex- 
penses under  the  head  of  just  allowances,  for  if  only 
the  taxed  costs  were  allowed,  persons  would  deliberate 
before  taking  the  office  (n).  When  the  infant's  costs 
are  ordered  to  be  paid  out  of  a  fund  in  Court  to  which 
he  is  entitled  in  reversion,  party  and  pai*ty  costs  only 
can  be  immediately  paid,  but  the  next  friend  will  have 
liberty  to  apply  for  the  difference  between  the  party 
and  party  costs  and  those  between  solicitor  and  client, 
when  the  fund  comes  into  possession  (o),  but  there 
should  not  be  any  taxation  as  between  solicitor  and 
client  till  that  time  (p). 

Formerly  where  costs  were  ordered  to  be  paid  by  a 
next  friend,  and  the  infant  or  next  friend  died  before 
taxation,  such  costs  were  lost  (q).  There  might  be  a 
revivor  if  the  costs  had  been  taxed  (r),  and  now  see  the 
Attorneys  and  Solicitors  Act,  1870  («). 

As  between  the  infant  and  the  next  friend,  the  costs 
are  entirely  in  the  discretion  of  the  Court  (t),  but  there 


{k)  Tomer  y.  Ivui,  2  Yes.  sen.  466. 

(Q  Pearce  v.  Pearce,  9  Yes.  548  ;  Campbell  v.  Campbell,  2  My.  k 
Cr.  25 ;  Anderton  r.  Yates,  5  De  G.  &  S.  202 ;  Flighl  v.  Bolland,  4 
Buss.  298. 

(m)  Bttekly  v.  Puekeridge,  1  Dick.  895  ;  Roddam  v.  HetkervngUni,  5 
Yes.  91,  95 ;  Brovon  r.  Brown,  11  Beav.  562. 

(n)  Feams  v.  Young,  10  Yes.  184 ;  and  see  Kelson  v.  Ihtneomie,  9 
Beav.  211. 

(o)  Damant  v.  ffennell,  33  C.  D.  224. 

Ip)  Marshall  v.  Marshall,  W.  N.  1888,  82. 

(g)  Morgan  v.  Compton,  Bunb.  332. 

(r)  LowUnr,  Colchester,  2  Mer.  118. 

(a)  83  &  34  Yict.  c.  28,  s.  19 ;  Dan.  Ch.  Pr.  298 ;  and  DoggeU  r. 
Eastern  Counties  Railway,  6  Ch.  474. 

(0  Smallwood  y.  Butter,  9  Ha.  24,  27 ;  Clayton  v.  Clarke,  7  Jar, 
N.  8.  662. 
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is  sometimes  difficulty  in  exercising  the  discretion  so  as 
not  on  the  one  hand  to  encourage  unnecessary  litiga- 
tion, or  on  the  other  discourage  interference,  which  is 
often  necessary  for  the  infant's  protection  (u). 

The  power  of  the  next  friend,  or  the  solicitor  em-  Solicitor's 
ployed  by  him,  to  recover  costs  from  the  infant  is  aided 
by  the  lien  the  latter  has  on  a  fund  realized  in  a  cause 
for  costs  in  that  cause  (x). 

By  the  Attorneys  and   Solicitors  Act,  1860  (y),  a  TheAttorneys 
solicitor  employed  to  prosecute  or  defend  a  suit  or  ^^t.     '^^  " 
matter  may  have  a  charge  for  his  costs  on  the  property 
recovered    or   preserved,  and    after  a  declaration   of 
charge,  he  has  a  charge  upon  and  against  and  a  right 
to  payment  out  of  the  property,  of  whatsoever  nature  it 
may  be.     It  was  considered  by  Stuart,  V.-C,  that  a  Cases  under 
solicitor  could  not  be  "  employed  "  by  an  infant  within    ® 
the  meaning  of  the  Act  (z),  but  this  view  is  incorrect  (a). 
If  the  infant  adopt  the  suit  after  attaining  twenty-onei 
the  lien  may  be  enforced  against  him  then  (b) ;  if  he 
repudiate  the  suit,  the  solicitor  has  no  lien  on  deeds 
belonging  to  the  infant,  which  were  deposited  by  the 
defendant  for  inspection  in  the  suit  (o). 

For  cases  where  property  was  held  to  be  "  recovered 
or  preserved  "  within  the  meaning  of  the  Act,  and  for 
the  whole  subject  of  solicitor's  lien,  see  the  authorities 
mentioned  below  (d). 


{u)  Cross  T.  Oross^  8  Bear.  456. 

(x)  Staines  t.  Maddox,  Mos,  819  ;  Priichard  v.  Boberts,  17  Eq.  222. 

(y)  28  &  24  Vict  c.  127,  s.  28. 

{z)  Bonser  v.  Bradshaw,  80  L.  J.  Oh.  159. 

(0)  Be  Keane,  12  Eq.  115,  128  ;  BaiU  y.  Ba/iU,  18  Eq.  497 ;  Ghrter 
V.  Young,  24  C.  D.  645. 

{b)  Bonser  v.  Bradshaw,  4  Gilf.  260  ;  BcnU  y.  Baile. 

(e)  Dunn  y.  Dunn,  7  De  O.  M.  &  G.  25. 

(d)  Twynam  v.  PorUr,  11  Eq.  181 ;  Be  JFHddey,  7  Ch.  778 ;  Pinker- 
ton  y.  Boston,  16  Eq.  490 ;  Fox(m  y.  Ckueoigne,  9  Ch.  654 ;  Dan.  Ch. 
Pr.  a  87,  8.  1  ;  Cordery  on  Solicitors,  2nd  ed.  ch.  xii 


CHAPTER    XXX. 

ACTIONS  (a)   AND  APPLIOATIONS  AGAINST  INFANTS  (6). 

Section  1. — ComTmncement  of  Proceedings. 

Actions  and  other  applications  may  be  brought  and 
made  against  infants ;  the  plaintiiF  need  not  join  any 
person  with  them  as  defendants,  nor  is  it  usual  for  him 
to  describe  them  in  the  title  of  the  action  or  other  pro- 
ceedings as  infants,  unless  any  question  turns  on  the 
fact  of  their  infancy  (c),  but  after  a  guardian  ad  litem  (d) 
has  been  appointed,  that  is  shown  in  the  title  by  de- 
scribing the  infant  as  "  A.  B.,  an  infant,  by  C.  D.  his 
guardian  **  (e).  Where  an  infant,  a  necessary  party  to  a 
suit,  had  not  been  baptized,  and  the  parents  delayed 
the  baptism  in  order  to  put  difficulties  in  the  plaintiff's 
way,  the  infant  was  allowed  to  be  described  as  the 
youngest  daughter  of  her  father  and  mother  (/). 
J'^J^n^^'wt  Infants  are  deemed  incapable  of  defending  them- 
ffuardian.  selves,  and  accordingly  it  is  provided  that  they  may, 
in  the  manner  heretofore  practised  in  the  Chancery 
Division,  defend  by  their  guardians  .appointed  for  that 
purpose  (g).  This  description  of  guardian  is  called  the 
''guardian  ad  litem,**  to  distinguish  him  from  the 
guardian  of  the  estate  or  person.    An  infant  married 

(a)  Seo  ante,  p.  468  (a). 

(b)  Dan.  Ch.  Pr.  172—181. 
io)  Dan.  Ch.  Pr.  172. 
(d)  See  next  page. 
{e)  Dan.  Forms,  3rd  ed.  97. 
(/)  Eley  V.  BroughUm,  2  S.  &  St  188. 
(g)  R.  S.  C,  Oiti.  XVI.  r.  16. 
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woman  is  on  the  same  footing  as  other  infants  in  this 
respect  (A). 

Applications  in  the  proceedings  should  be  made  by  I 
the  guardian  ad  litefm. 

When  an  infant  is  a  defendant  to  the  action,  service  Servioe  of 
on  his  father  or  guardian,  or  if  none,  then  upon  the  ^"^ '  ' 
person  with  whom  the  infant  resides,  or  under  whose 
care  he  is,  shall,  unless  the  Court  or  a  judge  otherwise 
orders,  be  deemed  good  service  on  the  infant ;  provided 
that  the  Court  or  judge  may  order  that  service  made  or  to 
be  made  on  the  infant  shall  be  deemed  good  service  (^). 

An  infant  shall  not  enter  an  appearance  except  by  his  Appearance 
guardian  ad  litem  ( j).     No  order  for  the  appointment  ^^S^S?^^  a^ 
of  such  guardian  shall  be  necessary,  but  the  solicitor  '^^^^  S^  f"^' 
applying  to  enter  such  appearance  shall  make  and  file  ^Uw'^  ^^k^'^f4*^ 


an  affidavit  in  the  form  No.  8  in  Appendix  A.,  Paii;  II.,  ^  ^  ^w^j^^^'i.^^; 

with  such  variations  as  circumstances  may  require  (k),  ^^  ^^* 

Every  infant  served  with  a  petition  or  notice  of  motion, 

or  summons  in  a  matter,  shall  appear  on  the  hearing 

thereof  by  a  guardian  ad  litem  in  all  cases  in  which 

the  appointment  of  a  special  guardian  is  not  provided 

for.     No  order  for  the  appointment  of  such  guardian 

shall  be  necessary,  but  the  solicitor  by  whom  he  appears 

must  previously  make  and  file  an  affidavit  as  in  the 

last  rule  mentioned  (l). 


Section  2. — AppovtUmerU  of  Otiardian  ad  litem. 

Where  no  appearance  has  been  entered  to  a  writ  of  Prooedare 
summons  for  a  defendant  who  is  an  infant,  or  a  person  ^^^^  "° 

(A)  Colman  v.  Nartheotet  2  Ha.  147.  appear. 

(i)  R.  S.  C.  Orel.  IX.  r.  4. 

(/)  Where  a  solicitor  entered  an  appearance  in  the  ordinary  way,  not 
knowing  that  the  defendant  was  an  infant,  he  was  held  not  liable  for 
costs  thrown  away  by  subsequent  abortive  proceedings  ;  Wade  y.  Keefe, 
22  L.  R.  Ir.  154. 

(k)  lb.  Ord.  XVI.  r.  18  ;  see  next  page. 

(l)  lb.  r.  19. 
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of  unsound  mind  not  so  found  by  inquisition,  the 
plaintiff  shall  before  further  proceeding  with  the  action 
against  the  defendant,  apply  to  the  Court  or  a  judge 
for  an  order  that  some  proper  person  be  assigned 
guardian  of  such  defendant,  by  whom  he  may  appear 
and  defend  the  action.  But  no  such  order  shall  be 
made  unless  it  appears  on  the  hearing  of  such  appli- 
cation that  the  writ  of  summons  was  duly  served,  and 
that  notice  of  such  application  was,  after  the  expiration 
of  the  time  allowed  for  appearance,  and  at  least  six 
clear  days  before  the  day  in  such  notice  named  for 
hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under 
whose  care  such  defendant  was  at  the  time  of  serving 
such  writ  of  summons,  and  also  (in  the  case  of  such 
defendant  being  an  infant  not  residing  with  or  under 
the  care  of  his  father  or  guardian)  served  upon  or  left 
at  the  dwelling-house  of  the  &ther  or  guardian,  if  any, 
of  such  infant,  unless  the  Court  or  judge  at  the  time  of 
hearing  such  application  shall  dispense  with  such  last- 
mentioned  service  (m).  The  same  coui'se  must  be 
pursued,  though  the  infant  is  out  of  the  jurisdic- 
tion (n) ;  but  where  the  infant  had  no  substantial 
interest,  and  the  plaintiff  had  served  him  with  copy  of 
the  bill,  and  at  the  same  time  given  his  father  notice, 
that  on  default  made  in  appearing  he  should  apply  for 
the  appointment  of  a  guardian  ad  litemy  notice  of  the 
application  was  dispensed  with  (o).  Sunday  is  reckoned 
as  one  of  the  six  days  mentioned  in  the  order  (p). 

Chiardian  how      -^  ^^  ^^^^  ^^^  (?))  1^0  order  for  the  appointment  of 
appointed,       ^^  guardian  is  necessary.    The  form  of  affidavit  required 
is  as  follows  (r) : — 

(m)  E.  S.  C.  Ord.  XIIL  r.  1. 

(n)  Anderson  v.  StcUher,  10  Jar.  889 ;  (/Brim  t.  MaiOand,  4  De 
O.  F.  JeJ.  331.  ^U^'«'^At'<7'»**:.  fi /'ifp 
(o)  Turner  y.  SnowdoUf  2  Dr.  k  S.  265. 
{p)  Brewster  v.  Thorp,  11  Jur.  6. 
\q)  Ante,  p.  487. 
(r)  R.  S.  €.,  App.  A.  Part  II.  No.  8. 
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"  I,  ,  of  ,  make  oath  and  say  as 

follows : — 

A,  B,y  of  9  is  a  fit  and  proper  pei*son  to  act 

as  guardian  ad  litem  of  the  above-named  infant  de- 
fendant, and  has  no  interest  in  the  matters  in  question 
in  this  action  [matter]  adverse  to  that  of  the  said 
infant^  and  the  consent  of  the  said  A.  B.  to  act  as  such 
guardian  is  hereto  annexed  "  (s). 

The  application  to  appoint  a  guardian  ad  liteTn,  for  Where  infant 
an  infant  of  unsound  mind  should  be  in  the  Chancery  mindT^ 
Division  and  not  in  Lunacy  (Q. 

If  the  application  is  made  at  the  instance  of  the  Who  will  be 
infant,  any  suitable  person  may  be  chosen ;  if  made  by 
the  plaintiff,  the  solicitor  to  the  suitor  s  fee  fund  is 
usually  appointed  (u). 

The  proposed  guardian  should  be  resident  within  the 
jurisdiction  (»),  other_than  the  plaintiff,  and  not  a 
married  woman  (y).  The  Court  wUI  prefer  a  competent 
person  with  no  adverse  interest,  already  a  party  to  the 
suit,  rather  than  a  stranger  (z) ;  a  relative  or  friend 
rather  than  a  mere  volunteer  (a) ;  thus  the  father  may 
be  appointed  (6),  the  father-in-law  (c),  the  testamentary 
guardian  (d),  or  other  guardian  of  the  person  (e). 

On  the  death  of  a  guardian  ad  litem  a  new  one  will  Death  of 

guardian. 

($)  To  this  aflBdarit  is  to  be  annexed  the  document  signed  by  such 
gaardian  in  testimony  of  his  consent  to  act. 

(0  Pideoek  v.  B&ultbee,  2  De  G.  M.  k  O.  898  ;  and  see  lU  Brown,  1 
Mac.  k  G.  201. 

(«)  Charlton  t.  We$ty  8  De  G.  F.  k  J.  166  ;  BenOey  y.  Bobinson,  9 
Ha.  App.  76 ;  Thomas  t.  Thomas,  7  Bear.  47  ;  Bobinson  t.  Aston,  9 
Jar.  224  ;  Sheppard  v.  Harris,  10  Jur.  24. 

(a?)  Awm.,  18  Jnr.  770  ;  HartUmd  v.  AtchtrUy,  7  Bear.  68. 

(y)  Dan.  Ch.  Pr.  173.  — ^ 

(z)  Anon,,  9  Ha.  App.  27;  Bonfidd  y.  Grant,  11  W.  R.  275; 
Nevman  v.  Sel/e,  11  W.  R.  766. 

(a)  Foster  t.  CauUey,  10  Ha.  App.  24. 

(6)  Jtmgsma  v.  PjUl,  9  Ves.  857  ;  FowUr  t.  Ward,  6  Jur.  408. 

(e)  Quarril  t.  Binmore,  8  Jur.  1113. 

((2)  ShiUtleworth  y,  ShutiUworth,  2  Ha.  147. 

\t)  Sandys  t.  Co&per,  4  L.  J.  Ch.  N.  S.  162. 
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Removal  of 
guardian. 


be  appointed  (f),  for  which  a  special  application  is 
required  (g). 

The  guardian  will  be  removed  if  he  does  not  do  his 
duty,  or  for  other  sufficient  grounds  (h),  or  if  he  liave 
been  improperly  appointed  (i). 


Section  3. — InfarU's  Defence. 


Duty  of 
guardian. 


Infant  not 
boand  by 


The  duty  of  the  guardian  is  to  properly  defend  the 
action  for  the  infant  Under  the  old  practice,  when  an 
answer  was  required  from  every  defendant,  a  formal 
answer  was  put  in,  submitting  the  infant's  rights  to  the 
protection  of  the  Court 

It  is  often  unnecessary,  and  if  so,  it  is  improper  for 
admissions  in  an  infant  to  put  in  a  formal  defence  (k).  Every  allega- 
plcading8.       ^j^Q  ^f  fg^  jj^  ^^y  pleading  not  being  a  petition  or 

summons,  if  not  denied  specifically  or  by  necessary' 
implication,  or  stated  to  be  not  admitted  in  the  plead- 
ing of  the  opposite  party,  is  taken  to  be  admitted, 
eoccept  as  against  an  infant,  lunatic  or  person  of 
unsound  mind  (Q ;  and  therefore  the  plaintiff  must 
prove  his  case.  Nor  can  judgment  be  obtained 
on  express  admissions  in  the  infant's  statement  of 
defence  (m).     Where,    however,  judgment  is    signed 

(/)  DrarU  t.  Fause,  2  Y.  &  C.  G.  C.  524 ;  Needham  t.  SmUh,  6 
Bear.  180. 

{g)  Burney's  Forms,  p.  48  (z). 

(A)  Russell  V.  Sharps,  IJ.  &  W.  482  ;  Dan.  Ch.  Pr.  176. 

\i)  Sandys  t.  Cooper,  4  L.  J.  Ch.  N.  S.  162. 

\k)  Fitztoater  t.  Watsrhouse,  52  L.  J.  Ch.  83. 

{I)  R.  S.  C.  Ord.  XIX.  r.  18. 

(m)  Byrne  y.  Byrne,  5  L.  R.  Ir.  184  ;  and  post,  p.  498.  But  on  a 
motion  for  judgment  in  default  of  pleading.  In  a  partition  action,  some 
defendants  being  infants,  it  was  held  unnecessary  to  proTe  the  allega- 
tions in  the  statement  of  claim,  as  the  usual  inquiries  would  sufficiently 
protect  the  infants  ;  Bipley  v.  Sawyer,  81  C.  D.  494.  The  judges  will 
not  now  in  any  case  receive  eyidence  upon  such  a  motion ;  Smith  t. 
Buehan,  86  W.  R.  681. 
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against  an  infant  who  is  almost  of  age,  for  default  of 
appearance,  the  plaintiff  being  ignorant  of  the  fact  of 
his  infancy,  the  judgment  will  not  be  set  aside,  unless 
there  are  good  grounds  for  so  doing  (n).  An  infant 
was  allowed  to  plead  infancy,  even  after  a  payment 
into  Court  (o). 

But  it  is  often  advantageous  for  an  infant  to  put  in  a  When  defence 
defence.  "  I  think  the  answer  of  an  infant,  stating  \^^  ^° 
facts  which  are  intended  to  form  the  defence  of  the 
infant^  extremely  important  both  with  regard  to  the 
infant  and  the  plaintiff;  with  regard,  to  the  infant^  as 
enabling  her  to  go  into  evidence  as  to  mattera  which 
would  not  otherwise  be  in  issue  in  the  cause,  and  with 
regard  to  the  plaintiff,  as  apprizing  him  of  the  points 
intended  to  be  set  up  against  him,  and  showing  the 
case  which  he  is  to  meet,  for  the  purpose  of  establish- 
ing that  which  he  claims  as  relief  for  himself;  but 
whatever  admission  there  may  be,  or  whatever  points 
may  be  tendered  in  issue  in  the  answer  of  the  infant 
defendant,  it  appears  to  me,  that  the  plaintiff  is  not  in 
any  degree  exonerated  from  his  duty  in  proving  as 
against  the  infant  the  whole  case  upon  which  he 
relies "  {p).  A  cause  has  been  allowed  to  stand  over,  i*ntting  in 
for  the  defendant  to  put  in  a  new  answer  (9).  On 
attaining  twenty-one,  the  infant  is  entitled  to  put  in 
a  new  defence  (r) ;  but  if  he  take  no  steps,  the  old  one 
will  be  binding  upon  him  by  acquiescence  {a). 

The  proof  of  infancy  lies  on  the  party  who  pleads  Proof  of  plea 
it  {t).    It  may  be  proved  by  the  entry  of  the  birth  in  °°^' 

(n)  FwnUval  t.  Brooke,  49  L.  T.  184  ;  see  ofi/e,  pp.  15  (e),  46  (/). 

(0)  HUchcock  V.  Tya(my  2  Esp.  481,  n. 

{p)  Per  Lord  Langdale,  M.  R.,  HoldenY,  If  earn,  1  Beay.  p.  455; 
and  see  similar  remarks  in  Zaw  y,  ffardvricke,  9  Beay.  148. 

{q)  Fawkner  y.  Watts,  1  Atk.  405  ;  and  see  Savage  y.  Carroll^  1 
Ba.  &  B.  548. 

(r)  Bennet  y.  Lee,  2  Atk.  581. 

(«)  Cecil  y.  Salisbury,  2  Vem.  224 ;  Morris  y.  Morris,  11  Jur.  260. 

\t)  Jewfu  y.  Ward,  2  Stark.  326,  880 ;  Borthwick  v.  CamUhers,  1 
T.  R.  648. 
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the  register  kept  under  tbe  provisions  of  6  &  7  Will. 
lY.  c.  86  (u)^  It  has  been  held  that  the  registration 
is  only  evidence  of  the  birth  having  taken  place  before 
that  date,  but  not  of  the  exact  date  of  the  birth  (vX 
An  entry  of  the  date  of  birth  in  the  parish  register  of 
baptisms  is  not  proof  (cc),  even  when  coupled  with  an 
affidavit  by  the  defendant  himself  (^).  Declarations  of 
a  deceased  father  are  not  evidence  (z). 

Withdrawal  of  a  plea  of  infancy,  whether  true  or 
false,  is  sufficient  consideration  for  the  plaintiff  agreeing 
to  accept  a  smaller  amount  than  he  claims  (a). 
Action  on  In  an  action  against  an  adult  and  an  infant  on  a  joint 

tered  into"     contract,  if  the  latter  plead  infancy,  the  plaintiff  could 
J>y*<l^* *°^  ^^^  enter  a  noUe  prosequi  against  him  and  continue 
the  action  against  the  adult,  but  had  to  discontinue  his 
action,  and  bring  a  fresh  one  against  the  adult  only  (6). 
If  he  sued  the  adult  only,  and  the  latter  pleaded  in 
abatement  that  the   promise  was  joint,  the  plaintiff 
might  reply  a  repudiation  on  the  ground  of  infancy  (c) ; 
but  if  the  infant  appeared  and  show  that  he  has  not 
repudiated  the  contract,  the  plaintiff  would  be  de- 
feated (d).  But  pleas  in  abatement  are  now  abolished  (e). 
Admissions  by      Admissions  in  the  action  of  the  person  from  whom 
£umcf"^"    the  infant  derives  title  may  be  read  against  him(/X 
Where,  in  a  suit  against  an  adult  heir  to  establish  a 
will,  he  admitted  the  will  by  answer,  and  died  leaving 
an  infant  heir,  the  latter  was  held  bound  by  the  admis- 

(u)  See  8.  88. 

{v)  Per  Lord  BomiUy,  M.R.,  Be  WiiUU,  9  Eq.  878 ;  ud  qu. 

(x)  Wihen  t.  Law,  8  Stark.  63 ;  R.  t.  Clapham,  4  C.  &  P.  29 ; 
Burghart  v.  AngersUin,  6  0.  &  P.  690,  696. 

(y)  fFeaver  y.  Stokes,  1  M.  &  W.  203. 

(«)  Figg  t.  Wedderbume,  6  Jnr.  218. 

(a)  Cooper  v.  Parker,  14  C.  B.  118. 

(6)  Boyle  y.  Webster,  17  Q.  B.  960 ;  Chandler  v.  Parkes,  8  Esp.  76  ; 
Jaffray  t.  Frebain,  5  Esp.  47. 

(e)  Burgess  y.  Merrill,  4  Taunt  468. 

{d)  GHhbs  V.  MerriU,  8  Tannt.  807. 

\e)  R.  S.  C.  Ord.  XXI.  r.  20.  Bnt  see  Kendall  t.  Hamilton,  4  App. 
Cas.  p.  516. 

(/)  Holden  y.  Heam,  1  Bear.  445. 
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siotiy  though  if  the  infant  heir  had  been  the  original 

defendant,  the  will  must   have  been   proved   against 

him  (g).     In  a  creditors'  action  for  administration,  the  by  executor. 

admission  of  a  debt  by  the  personal  representative  is 

sufficient  as  regards  the  personal  estate  Qi),  but  it  must 

be  proved  against  the  infant  heir  (i). 

Where  there  is  a  deficiency  of  proof,  the  Court  some-  Court  may 
times  directs  an  inquiry  into  the  facts,  and  this  may  be  q^^^.^j 
done  even  against  an  infant  {k)  ;  and  now  in  all  causes  sanction  mode 
or  matters  to  which  any  infant  is  a  party,  any  consent  evident  &c. 
as  to  the  mode  of  taking  evidence  or  as  to  any  other 
procedure,  if  given  with  the  consent  of  the  Court  or  a 
judge,  by  the   next  friend,  guardian,  or  other  person 
acting  on  behalf  of  the  person  under  disability,  has  the 
same  force  and  effect  as  if  the  infant  were  under  no 
disability,  and  had  given  such  consent  (Q. 

Where  the  infant  denies  the  allegations  in  the  plain- 
tiff's claim,  and  questions  of  fact  arise,  the  action  pro- 
ceeds in  the  ordinary  way  (m)  ;  but  where  the  defence 
depends  on  questions  of  law,  and  the  facts  are  not  in 
dispute,  the  proper  course  is  to  verify  the  statement  of 
claim  by  affidavit.  The  action  is  then  placed  in  the 
paper,  and  the  infant's  consent  to  this  mode  of  taking 
evidence  is  given,  with  the  consent  of  the  judge,  by  the 
guardian  ad  litem,  under  the  last-mentioned  rule  (n). 

{g)  Bobinson  y.  CoopeVf  4  Sim.  181 ;  Lock  y.  FooU,  4  Sim.  132.  It 
will  be  remembered  that  an  infant  plaintiff  is  not  so  bound ;  Thorns  y. 
Batpyer,  4  L.  J.  Ch.  N.  S.  68,  anUf  p.  478  (u). 

(h)  Ocueayne  y.  Lanib,  11  Jur.  902 ;  Ifaah  y.  Benton,  Coop.  N.  C.  C.  192. 

(•)  Hiuihea  y.  Eades,  1  Ha.  486. 

(k)  Quantoek  y.  Bullen,  5  Mad.  81 ;  and  see  Still  y.  ffoste,  6  Mad.  192. 

(0  R.  S.  C.  Ord.  XVI.  r.  21. 

(m)  Where  seyeral  defendants,  one  of  whom  was  an  infant,  failed  to 
put  in  any  defence,  but  the  infant  desired  to  cross-examine  the  persons 
who  had  made  affidayits  for  the  plaintiff,  the  Court  ordered  that  the 
action  should  be  set  down  on  notice  of  trial  as  against  the  infant,  and 
on  notice  of  motion  for  judgment  on  the  statement  of  claim  as  against 
the  adult  defendants ;  National  Provincial  Bank  y.  Evans,  51  L.  J. 
Ch.  97  ;  see  also  Ellis  y.  Bobbins,  50  ib,  513 ;  and  Bipley  y.  Sawytr, 
cited  anit,  p.  490  (m). 

(n)  FiisnoaJUr  y.  WaJUrhntM,  52  L.  J.  Ch.  83  ;  Gardner  y.  TapLinjg, 
38  W.  R.  473  ;  WaXlis  y.  WaXlU,  13  L.  R.  Ir.  258. 
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Section  4. — InfarU  coming  m  after  Jvdgment, 

It  sometimes  happens  that  an  infant  not  originally  a 
party  to  the  action,  either  as  being  out  of  the  jurisdic- 
tion (o),  or  for  some  other  reason,  is  afterwards  made  a 
party.     The  evidence  already  taken  cannot  in  strictness 
be  used  against  the  infant  ( j>) ;  but  as  it  would  often 
only  cause  useless  expense  to  take  it  over  again,  and 
repeat   the   proceedings,   a    reference   was    commonly 
directed,  whether  it  would  be  for  the  infant's  benefit  to 
Proper  couise  adopt  the  proceedings  (9).    The  proper  course  for  the 
wMiM^to*"^*  infant  on  coming  in,  is  to  apply  for  the  appointment  of 
come  in.         a  guardian  ad  litem  by  motion,  and  obtain  a  separate 
order  for  a  reference  whether  it  would  be  for  his  benefit 
to  adopt  the  proceedings  (r)  ;  or  the  proceedings  may 
be  ordered  to  be  adopted,  if  the  judge  in  chambers 
should  so  direct  (s). 
WheieiDfantB     Wherever,  in  any  action  for  the  administration  of  the 
^h^noticeof  ®^^*®  of  a  deceased  person,  or  the  execution  of  the 
a  judgment,    trusts  of  any  deed  or  instrument,  or  for  the  partition  or 
sale  of  any  hereditaments,  a  judgment  or  an  order  has 
been    pronounced   or    made  (a)  under   Order    XV. ; 
(6)  under  Order  XXXIII. ;  or  (c)  affecting  the  rights 
or  interests  of  persons  not  parties  to  the  action ;  the 
Court  or  a  judge  may  direct  that  any  persons  interested 
in  the  estate  or  under  the  trust  or  in  the  hereditaments, 
shall  be  served  with  notice  of  the  judgment  or  order ; 
and  after  such  notice,  such  persons  shall  be  bound  by 
the  proceedings  in  the  same  manner  as  if  they  had 
originally  been  made  parties,  and  shall  be  at  liberty  to 
attend  the  proceedings  under  the  judgment  or  order. 


(0)  Copley  y,  Smithaon,  5  De  G.  &  S.  588. 
(p)  Quantock  y.  Bullen^  5  Mad.  81. 

(q)  Montgomery  t.  BeUly,  1  Bli.   K.  S.  865,  891  ;  BrooikfiM  t. 
Bradley,  Jac  632 ;  Btnllie  t.  Jackson,  10  Sim.  167. 
(r)  Ccpley  y,  SmWuon. 
(a)  Finch  y.  FincK,  W.  N.  1869,  191. 
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Any  person  so  served  may,  within  one  month  after  such 
service,  apply  to  the  Court  or  judge  to  discharge,  vary, 
or  add  to  the  judgment  or  order  (Q.  It  is  not  necessary 
for  any  person  served  with  notice  of  any  judgment  or 
order,  to  obtain  an  order  for  liberty  to  attend  the  pro- 
ceedings, but  he  is  at  liberty  to  attend  upon  entering 
an  appearance  in  the  central  office  in  the  same  manner, 
and  subject  to  the  same  provisions,  as  a  defendant 
entering  an  appearance  (u).  Notice  of  a  judgment  or 
order  on  an  infant  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  to  be  served  in  the  same  manner 
as  a  writ  of  summons  in  an  action  (x). 

At  any  time  during  the  proceedings  at  any  judge's  Appointment 
chambers  under  any  judgment  or  order,  the  judge  may,  °  fi^iapdian. 
if  he  thinks  fit,  require  a  guardian  ad  litem  to  be 
appointed  for  any  infant,  who  has  been  served  with 
notice  of  such  judgment  or  order  (y). 


Section  5. — Beviving  defective  Proceedings. 

An  action  which  has  been  properly  instituted  may  caose  be- 
become  defective  by  some  change   in  the  interest  ^rj?™*^^^^^* 
liability  of  some  of  the  parties,  as  by  the  birth  of  a  of  infant 
necessary  party  during  the  proceedings,  or  by  the  death 
of  a  party  or  otherwise.     Where  any  cause  or  matter 
has    been   standing  for  one   year  in  the   cause-book 
marked  as  ''abated/'  or  standing  over  generally,  such 
cause  shall  at  the  expiration  of  the  year  be  struck  out  of 

(0  R  S.  C.  Ord.  XVI.  r.  40. 

(u)  Ibid.  r.  41.  As  to  entering  an  appearance  for  an  infant,  see 
ante,  p.  4S7. 

(x)  Jbid.  r.  44.  As  to  serving  a  writ  on  an  infant,  see  ante,  p.  487. 
Notice  may  be  served  on  infants  out  of  the  jurisdiction ;  Chalmers  v. 
Zattrie,  10  Ha.  App.  27. 

(y)  B.  S.  C.  Ord.  LY.  r.  27 ;  and  see  JSs  Smith,  16  P.  D.  2. 
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the  cause-book  (z).  In  one  case,  however,  where  infants 
interested  in  the  subject-matter  of  a  suit  had  nearly 
attained  twenty-one,  the  Court  by  consent  ordered  the 
cause  to  be  retained  in  the  registrar's  book  till  they 
attained  twenty-one  (a). 

Where,  by  reason  of  marriage,  death,  or  bankruptcy, 
or  any  other  event  occurring  after  the  commenoement 
of  a  cause  or  matter,  and  causing  a  change  or  trans- 
mission of  interest  or  liability,  or  by  reason  of  any 
person  interested  coming  into  existence  after  the  com- 
mencement of  the  cause  or  matter,  it  becomes  necessary 
or  desirable  that  any  person  not  already  a  party  should 
be  made  a  party,  or  that  any  person  already  a  party 
should  be  made  a  party  in  another  capacity,  an  order 
that  the  proceedings  shall  be  carried  on  between  the 
continuing  parties,  and  such  new  party  or  parties,  may 
be  obtained  ex  parte  on  application  to  the  Court  or  a 
judge,  upon  an  allegation  of  such  change,  or  transmission 
of  interest,  or  liability,  or  of  such  person  interested 
having  come  into  existence  (6).  Such  order  shall, 
unless  the  Court  or  judge  shall  otherwise  direct,  be 
served  upon  the  continuing  party  or  parties,  or  their 
solicitors,  and  also  upon  each  new  party,  unless  the 
person  making  the  application  be  himself  the  only  new 
party,  and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  Rules,  be 
binding  on  the  persons  served  therewith,  and  every 
person  served  therewith  who  is  not  already  a  party  to 
the  cause  or  matter  shall  be  bound  to  enter  an  appear- 
ance thereto  within  the  same  time  and  in  the  same 
manner  as  if  he  had  been  served  with  a  writ  of  sum- 
mons (c).  Where  any  person  who  is  under  no  dis- 
ability, or  under  no  disability  other  than  coverture,  or 
being  under  any  disability  other  than  coverture,  but 


(a)  R.  S.  C.  Ord.  XVII.  r.  10. 
(a)  Brook  v.  Todds,  6  Jar.  N.  S.  664. 
(6)  R.  S.  C.  Ord.  XVII.  r.  4. 
(0  Ibid,  r.  6. 
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having  a  guardian  ad  litem  in  the  cause  or  matter,  shall 
be  served  with  such  order  as  in  Rule  4  naentioned,  such 
person  may  apply  to  the  Court  or  a  judge  to  discharge 
or  vary  such  order  at  any  time  within  twelve  days  after 
tlie  service  thereof  (d).  Where  any  person  being  under 
any  disability  other  than  coverture,  and  not  having  a 
guardian  ad  litem  in  the  cause  or  matter,  is  served  with 
any  order  as  in  Rule  4  mentioned,  such  person  may 
apply  to  the  Court  or  a  judge  to  discharge  or  vary  such 
<»rder  at  any  time  within  twelve  days  from  the  appoint- 
ment of  a  guardian  ad  litem  for  such  party,  and  until 
such  period  of  twelve  days  shall  have  expired  such  order 
shall  have  no  force  or  effect  as  against  such  last^ 
mentioned  person  (e). 

Under  the  old  practice,  an  order  for  revivor  could  not  wiiere  pro- 
l>e  made,  if  any  proceedings  had  been  already  taken  in  ?^^^^  ^^® 
tlie  suit  after  the  birth  of  a  necessary  party,  and  a  sup-  since  an 
plemental  bill  had  to  be  filed  (/) ;  but  where  the  Chief  ^"^V^  ^^^• 
Clerk's  certificate  was  filed  after  the  birth  of  a  child,  to 
avoid  the  expense  of  a  new  bill  it  was  allowed  to  be 
taken  off  the  file,  an  order  for  revivor  was  then  made, 
and  it  was  replaced  on  the  file  (g). 

The  present  practice,  where  proceedings  have  been  Recent 
taken  after  an  action  has  become  defective  by  the  birth  P^^^^^^e- 
of  an  infant  who  is  a  necessary  party,  is  for  the  infant 
to  be  made  a  party  by  the  common  order  under  Rule 
4,  and  the  order  (h)  should  go  on  to  direct  an  inquiry 
whether  any  proceedings  affecting  the  infant's  interest 
have  been  taken  since  his  birth,  and  if  so,  whether  it 
will  be  fit  and  proper  and  for  his  benefit  that  he  should 
be  bound  thereby ;  and  if  it  be  so  certified,  the  infant 

(rf)  R  S.  C.,.Ord.  XVII.  r.  6. 

(«)  Ibid,  r.  7. 

(/)  Cappa  V.  Capps,  4  Ch.  1 ;  Auder  y.  Haines,  ibid.,  445  ;  Egremont. 
V.  Thomtm,  ibid,,  448 ;  SeoU  v,  Ihmcombe,  9  Eq.  665 ;  Powell  v.  FUiUipa, 
19  W.  R.  562  ;  Askew  t.  Booth,  W.  N.  1875,  9.  See  also  QarrcU  v. 
Zajieefield,  11  W.  R.  869 ;  HUyard  v.  Field,  20  W.  R.  198. 

iff)  CvihJbeH  ▼.  Harmby,  13  Eq.  202. 

(A)  See  Seton,  1527,  Form  8. 

8.1*.!.  K  K 
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is  to  be  bound  accordingly.  If  such  inquiry  be 
answered  in  the  negative,  the  plaintiff  or  person  havin«i^ 
the  conduct  can  still  proceed  by  supplemental  action  (/). 
Where  the  plaintifis  refused  to  add  infants  bom  during 
the  proceedings,  an  order  was  made  under  Rule  4 
on  the  application  of  the  defendants,  and  (though 
accounting  parties)  they  were  given  the  conduct  of  the 
proceedings  (/c). 
Interest  of  Where  a  creditor  filed  a  bill  for  administration  against 

^rafuf^^^  an  administrator  duraiivte  mmorUatej  and  the  infant  on 
attaining  twenty-one  neglected  to  take  out  probate,  the 
plaintiff  was  allowed  to  revive  the  suit  by  an  order 
making  the  late  infant  a  defendant  (Q.  For  other 
changes  of  interest,  &c.,  where  an  order  w'ill  be  made 
under  the  rule,  see  Morg.  Chanc.  Ord.,  6th  ed.,  3o0,  and 
the  Annual  Practice,  1889—90,  355—363. 


minoritaU 
expiring. 


Charged  on 
property. 


Liability  of 
gaardian. 


Section  6. — Costs  of  Infant  Defendant 

An  infant  may  be  made  to  pay  the  costs  of  an  action 
where  he  has  been  guilty  of  fraud  (ni) ;  or  if  there  is 
property  of  the  infant,  with  which  the  Court  can  deal, 
the  costs  of  an  unsuccessful  defence  may  be  charged  on 
it  (n).  Costs  of  an  infant  defendant  in  a  suit  for  admi- 
nistering or  managing  his  property,  may  be  charged  on 
it  (o).    .A  guardian  ad  litem  is  not  liable  for  costs. 


(t)  PeUr  T.  ThamaS'PeUr,  26  C.  D.  181  ;  see  form  of  Order, 
Bumey*8  Forms,  p.  88. 

(Jt)  fVieks  V.  Wicks,  W.  N.  1887,  16. 

(0  SatoeU  V.  Hansford,  21  W.  B.  244 ;  see  AV  Gould,  61  L.  T.  417. 

(m)  ChiOb  V.  ChriffiUt,  85  Bea7.  127. 

(n)  Orford  v.  Churchill,  3  V.  k  B.  69. 

(o)  Mandeno  v.  Afandeno,  Kay,  App.  2.  See  Eirjh  Davics,  16  Jixr. 
882. 
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merely  because  he  raises  an  unsuccessful  defence  {p) .  In 
EUey  V.  Cox  {q),  where  the  assignee  in  bankruptcy  set 
aside  a  voluntary  settlement  on  the  wife  and  child  of 
the  settlor,  the  Court  said  all  it  could  do  for  the  infant 
was  not  to  make  him  pay  costs  (r). 

Where  the  Court  or  a  judge  appoints  one  of  the  wiiere  jfimr- 
solicitors  of  the  Court  to  be  guardian  ad  litem  of  an  ^^J^r  ^f 
infant,  the  Court  or  judge  may  direct  that  the  costs  to  the  Court, 
be  incurred  in  the  performance  of  the  duties  of  such 
oiEce  shall  be  borne  and  paid,  either  by  the  parties  or 
some  one  or  more  of  the  parties  to  the  cause  or  matter 
in  which  such  appointment  is  made,  or  out  of  any  fund 
in  Court  in  which  such  infant  may  be  interested,  and 
may  give  directions  for  the  repayment  or  allowance  of 
such  costs,  as  the  justice  and  circumstances  of  the  case 
may  require  («). 

Where  the  solicitor  to  the  suitors'  fee  fund  is  appointed,  where  gnni^- 
it  is  the  settled  rule  that  the  plaintiff  pays  the  costs,  and  t^hcBuitorL* 
adds  them  to  his  own ;  there  is  no  jurisdiction  to  order  fee  fund, 
payment  out  of  the  suitors'  fund  (t).    This  is  the  prac- 
tice in  a  foreclosure  action  (u),  even  where  the  security 
is  insufficient  (x).    In  a  partition  action  all  costs  up  to 
the  hearing  are  in  the  discretion  of  the  Court  (y) ;  and 
the  practice  is  that  the  entire  costs,  in  the  case  of  a  sale> 
are  paid  out  of  the  proceeds ;  and,  in  the  case  of  a  par- 
tition, are  in  ordinary  cases  borne  by  the  parties,  in 


( p)  Morgan  v.  Morgan,  11  Jur.  N.  S.  233. 

(q)  26  IWv.  95. 

(r)  See,  however,  Goldsmith  v.  Eusaell,  5  De  G.  H.  &  G.  547.  55<t, 
where  all  the  costs  were  paid  out  of  the  estate  ;  and  Short  v.  Ridge, 
W.  N.  1876,  47,  where  the  plaintiffs  were  ordered  to  pay  the  infant 
defendant's  costs,  though  successfully  suing  to  set  aside  a  deed. 

(«)  R.  S.  C,  Ord.  LXV.  r.  18 ;  and  see  Ord.  XXXJII.  r.  9. 

Q)  Frazer  v.  Thompson,  4  De  G.  &  J.  659,  662. 

{%i)  Netobcry  v.  Martin,  15  Jur.  166 ;  Rohey  v.  Whitewood,  cited  ia 
Robinson  v.  Asian,  9  Jur.  224. 

{x)  Harris  v.  Hamlyn,  3  De  G.  &  8.  470. 

(y)  Partition  Act,  1868,  s.  10. 
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proportion  to  their  interests  (z).    An  infant's  costs  may 
be  cbaiged  on  his  share  (a). 

Where  the  solicitor  to  the  suitors'  fee  fund  is  guar- 
dian for  an  infant,  and  also  for  parties  defending  in 
fainnd  pauperis,  he  is  entitled  to  his  fiill  costs  in  each 
case  (6). 

{z)  Canrum  t.  Johnson^  11  Eq.  90 ;  Simpson  t.  JHUhU^  16  Eq.  103 ; 
JkUl  y.  Kemp-  Welch,  14  C.  D.  512. 
(a)  Hobinaon  v.  Aston,  9  Jur.  224. 
{h)  Frazer  v.  Thompson,  1  Giff.  887. 


CHAPTER    XXXL 

HEARING  AMD  JUDGMENT. 

Section  1. — When  Cause  heard  in  private. 
Where  wards  of  Court  are  conoemed,  the  Court  will  Cause  when 

. .  T         X*  a.      I-        •  heard  in 

exercise  its  own  discretion  as  to  hearing  a  cause  or  private, 
matter  in  private,  whether  the  other  party  consents  or 
not  (a). 


Sf^ction  2. — How  far  Infant  hound  by  Judgment  (b). 

(1.)  Infant  plaintiff 

The  Court  has  no  authority  to  give  an  infant  a  power  Coart  cannot 
of  alienation,  even  for  his  own  benefit  (c),  but  this  must  ^^jS^oir  ° 
not  now  be  considered  as  applying  to  cases  of  elec- 
tion (d).    Subject  to  this,  an  infant  plaintiff  is,  as  a  infant 
general  rule,  bound  by  a  judgment  or  order  in  his  own  Pj^^^ 
action  as  much  as  an  adult  (e),  even  though  made  by  jndgment. 
consent  without  any  reference  whether  it  is  for  the 
infant's  benefit  (/),  or  though  there  has  been  some 


(a)  OgU  V.  BratuUiiig^  2  R.  &  M.  688 ;  Andrew  v.  Baeburn,  9  Ch.  622. 

(6)  See  Seton,  712. 

(c)  Siinson  v.  Janes,  2  R.  &  M.  874 ;  Taylor  v.  PhUlipSy  1  Yes.  sen. 
229  ;  2  ib.  2;). 

{d)  Seo^xM^  sec.  6. 

(<>>  Sheffield  Y,  Buckingliam^  1  Atk.  681 ;  Ortgory  t.  McksworOi,  8 
A  tk.  626. 

(/)  U'trll  V.  Buahhy,  1  B.  C.  C,  484. 
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iiTeguIarity  in  obtaining  it  (g)  ;  unless  firaud,  gross 
negligence,  error,  or  new  matter  is  shown  (h).  Thus, 
a  will  under  which  an  infant  plaintiff  claims  need  not 
be  proved,  for  the  Court  acts  as  if  the  will  were 
proved  (i),  but  a  judgment  establishing  the  will  does 
not,  it  seems,  prevent  the  infant,  even  after  attaining 
twenty-one,  from  calling  on  the  executors  to  prove  the 
will  in  solemn  form  (k).  An  infant  may  be  allowed 
under  special  circumstances  to  amend  his  claim  after 
judgment,  or  bring  a  fresh  action.  Thus  where  there 
were  cross  suits,  and  the  decree  against  the  infant  gave 
him  a  day  to  show  cause,  he  was  allowed  to  put  in  a 
new  answer  and  amend  his  bill  (2). 
(2.)  Infant  defendant. 
J.  Ucai estate.      First,  as  to  real  estate. 

.Jarisdiction        Though,  as  we  have  seen  (m),  the   Court  has  no 
^^*      '  authority  to  sell  the  real  estate  of  an  infant,  merely 

because  it  might  be  beneficial   to  him,  it  is  often 
enabled  to  sell  to  pay  off  charges  on  the  estate  (n), 
and  under  various  Statutes  previously  considered.    We 
shall  now  treat  of  judgments  and  orders  for  sale  or 
foreclosure,  where  the  property  is  subject  to  a  mort- 
gage, and  for  sale  to  pay  debts. 
Judgment  for      According  to  the  old  practice,  an  infant  was  never 
cdosurc  of^'    foreclosed  without  having  a  day  after  he  came  of  age  to 
mort^i]^      show  cause  against  the  decree,  and  against  the  order 
for  making  the  foreclosure  absolute  (o).    Whether  or 
not  the  day  to  show  cause  was  allowed  in  analogy  to 

ig)  Moriaon  v.  Morison,  4  My.  &  Cr.  216. 

(/O  Sheffield  v.  BuckingJiam,  1  Atk.  681  ;  Grcgonj  v.  Mo/csicorthj  5 
Atk.  626. 

(I)  Brook  V.  Hertford,  2  P.  W.  518 ;  Ifilhf  v.  Jfills,  2  Y.  &  C.  C.  C. 
827. 

(k)  MerrywetUher  v.  Turner,  9  Jur.  120. 

(/)  Napier  v.  £ffingham,  Mos.  67,  2  P.  W.  401. 

(m)  Ante,  p.  354. 

(n)  Ante,  p.  862. 

(o)  Mallack  v.  OalUm,  3  P.  W.  852  ;  Williamftmr.  Gordon,  19  V«t 
114. 
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the  parol  demurrer  (p),  the  same  rule  obtained  after 

the  parol  demurrer  had  been  abolished,  both  in  the 

case  of  legal  {q)  and  equitable  mortgages  (r).     It  was 

said  to  be  one  of  the  objects  of  the  Trustee  Act,  1850, 

s.  80,  to  render  a  day  to  show  cause  unnecessary,  but 

tlie  old  practice  was  adhered  to  in  a  case  subsequent  to 

the  Act  («).    In  a  recent  case  (f),  Kay,  J.,  stated  that  Day  to  show 

in  his  opinion  **  the  30th  section  of  the  Act  ought  to  be  ^^  i^ 

held  to  apply  in  all  cases  where  there  is  a  judgment  foreclosure 

against  an  infant  for  an  immediate  conveyance,  but 

that  is  not  the  form  of  a  judgment  for  foreclosure  in 

the  case  of  an  equitable  moHgagee  "  {v),  and  he  gave 

the  infant  a  day  to  show  cause.     The  rule  is  the  same 

in  the  case  of  a  legal  mortgage  (tv).     But  where  deeds 

were  deposited  by  way  of  equitable  mortgage,  and  the 

mortgagor  devised  the  estate  to  trustees  for  sale,  and 

died,  leaving  an  infant  heir  in  whom  the  estate  vested 

by  the  disclaimer  of  the  trustees,  Jessel,  M.  R.,  held  that 

for  the  purposes  of  the  foreclosure  action  the  infant 

defendant  stood  solely  in  the  position  of  a  trustee,  and 

made  a  declaration  that  in  case  the  plainti£fs  were  not 

redeemed  within  six  months,  the  infant  should  be  a 

tnistee  for  them  within  the  Trustee  Act  {x). 

In  Ireland,  where  the  decree  is  for  foreclosure  and  Form  of 
sale,  if  the  mortgage  be  a  legal  one,  the  infant  has  no  f^d" 
day  to  show  cause  (y). 

In  England,  judgment  for  immediate  foreclosure 
absolute  may  be  granted  against  an  infant,  where  it  is 

(p)  ScejNw^,  p.  506. 

{q)  Walsh  y.  Trevannim,  16  Sim.  180 ;  Kelsall  y,  Kelsall,  2  M.  k 
K.  409. 

(r)  ScholcJUld  y.  Hcafield,  7  Sim.  669  ;  Price  v.  Carver,  8  My.  k  Cr. 
157  ;  BaU  y.  Harris,  8  Sim.  485,  498  ;  4  My.  &  Cr.  264. 

(«)  Newbury  v.  Marten,  15  Jur.  166. 

(0  Melhr  v.  Pwter,  25  C.  D.  158. 

(v)  The  order  is  for  the  infant  to  convey  upon  attaining  21 ;  25  C.  D. 
p.  160. 

(ic)  Gray  v.  Bell,  W.  N.  1882,  78 ;  Seton,  714. 

\x)  Poster  V.  Parker,  8  C.  D.  147. 

(?/)  Clibbarn  v.  Porestall,  5  Ir.  Eq.  581 ;  Cliniwi  v.  Bernard,  Dru. 
287  ;  HuUim  v.  Mayiie,  3  Jo.  &  L.  586. 
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clearly  for  his  benefit,  as  ivhere  the  plaintiff  off(»i;  to 
pay  the  costs,  as  between  solicitor  and  client,  and  the 
property  is  mortgaged  above  its  value  ;  this  is  in  fact 
equivalent  to  a  sale.  But  an  affidavit  must  be  made 
by  the  guardian  ad  lUem  that  in  his  opinion  the  order 
is  beneficial  to  the  infant  (z). 

The  infant  having  a  day  to  show  cause  is  not  thereby 
entitled  to  unravel  the  account  or  to  redeean,  but  only 
to  show  error  in  the  judgment  (a),  unless  he  can  inak^' 
out  a  claim  paramount  to  the  mortgage  (b). 

By  7  Qeo.  11.  c.  20,  s.  2,  the  Court  is  empowered  in 
foreclosure  proceedings,  on  application  of  the  defendants, 
and  admission  by  them  of  the  plaintiff's  title,  to  make 
such  an  order  as  it  would  at  the  hearing.  No  order 
can  be  made  under  this  Statute,  where  one  of  the 
defendants  is  an  infant,  as  he  cannot  admit  tlu* 
plaintiff's  title  (o). 

Under  16  &  16  Vict  c.  86,  s.  48,  the  Court  couM 
direct  a  sale  instead  of  a  foreclosure,  on  such  terms  as 
it  thought  fit ;  and  this  power  is  extended  by  s.  25  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  by 
which  s.  48  of  the  earlier  Act  is  repealed.  Under  &  2o 
(1)  of  the  Act  of  1881,  any  pei-son  entitled  to  redeem 
mortgaged  property  may  have  a  judgment  or  order  for 
sale  instead  of  for  redemption,  in  an  action  brought  by 
him  cither  for  redemption  alone,  or  for  sale  alone,  or  for 
sale  or  redemption ;  and  (sub-s.  2)  in  any  action,  whether 
for  foreclosure,  or  for  redemption,  or  for  sale,  or  for  the 
raising  and  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  of  any 


{:)  WolverhampUm^  <fcc.  Banking  Co.  ▼.  George,  24  C.  D.  707,  fol- 
lowing Crooam  v.  Lever,  10  Jur.  N.  S.  87,  and  Bennett  v.  Harfoot,  1!» 
W.  R  428.    See  also  Younge  ▼.  Cocker,  32  W.  R.  859. 

(a)  McUlack  v.  Oalton,  3  P.  W.  352 ;  fFinehcsler  v,  Beavor,  8  Yea. 
314  ;  WUliamsdn  v.  GorcUm,  19  Ves.  114  ;  Kclsall  ▼.  Kdaall,  2  M.  &^ 
K.  409. 

if)  Anon,,  Mos.  66. 

(c)  LushingUm  v.  Price,  9  Sim.  651 ;  Grane  v.  MitcheU,  10  Sim. 
484  ;  Tayl<yr  r.  Coates,  8  Ha.  263. 
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person  interested  either  in  the  mortgage  money  or  in 
the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that 
the  mortgagee  or  any  person  so  interested  does  not 
appear  in  the  action,  and  without  allowing  any  time 
for  redemption  or  for  payment  of  any  mortgage  money, 
may  direct  a  sale  of  the  mortgaged  property  on  such 
terms  as  it  thinks  fit,  including,  if  it  thinks  fit,  the 
deposit  in  Court  of  a  reasonable  sum  fixed  by  the 
Court,  to  meet  the  expenses  of  sale  and  to  secure 
performance  of  the  term&  Sut  (sub-«.  3)  in  an  action 
brought  by  a  person  interested  in  the  right  of  redemp- 
tion and  seeking  a  sale,  the  Court  may,  on  the  appli- 
cation of  any  defendant,  direct  the  plaintiff  to  give 
security  for  costs,  and  may  give  the  conduct  of  the  sale 
to  any  defendant,  and  may  give  such  directions  as  it 
thinks  fit  respecting  the  costs  of  the  defendants  or  any 
of  them.  Under  sub-s.  4,  the  Coui*t  may  direct  a  sale 
without  previously  determining  the  priorities  of  incum- 
brancers (c2). 

A  sale  may  be  ordered  in  the  case  of  an  infant  if  it  No  day  to 
be  clearly  for  his  benefit  («) ;  and  no  day  will  be  given  giv^.^''^ 
to  show  cause  (/).    The  sale  may  be  completed  under 
the  Trustee  Acts,  1850  and  1852  (g). 

Under  the  old  law,  as  is  well  known,  lands  of  a  de-  Sale  for 
ceased  person  were  not  assets  for  payment  of  his  debts,  §^1^™^^* 
except  specialty  debts  by  which  the  heir  was  expressly  Land 
bound.    In  that  case  the  heir  was  only  liable  to  the  ^o"»eriy 
extent  of  the  value  of  the  lands  which  descended  to 
him,  and  if  the  debtor  devised  his  lands  to  some  person 
other  than  the  heir,  neither  the  heir  nor  the  devisee 
was  liable  to  the  creditor.    If  often  happened,  however, 


(d)  For  the  practice  tinder  this  section,  see  Wolst.  and  Turner's 
Cony,  and  Settled  Land  Acts,  5th  ed.  69. 

(e)  Mears  y.  Best,  10  Ha.  App.  51 ;  Siffkcn  y.  Davis,  Kay,  App.  21  ; 
IFigham  y.  Meawr,  5  W.  R.  894. 

(/)  Zeuns  y.  Joh'its,  Coop.  N.  C.  C.  8,  11. 
(g)  Seton,  527  ;  see  pott,  p.  524. 
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that  a  debtor  by  will  charged,  his  lands  with  debts,  and 
in  that  case  the  C!ourt  of  Chancery  allowed  simple 
contract  creditors  to  stand  on  the  same  footing  as 
specialty  creditors  in  receiving  payment  out  of  the 
assets  produced  by  sale  of  the  land, 
rarol  When  an  infant  heir  was  sued  on  the  specialty  of  his 

ancestor,  he  was  under  the  old  law  allowed  to  plead  his 
infancy,  and  that  ho  ought  not  to  answer  until  he  was 
of  age,  and  upon  this  all  proceedings  were  stopped 
until  he  attained  twenty-one,  or,  according  to  the 
technical  expression,  the  parol  demurred.  This 
doctrine  was  founded  entirely  on  feudal  reasons, 
and  was  confined  to  cases  in  which  the  infant  took 
by  descent  {h) :  the  parol  did  not  demur  where  the 
infant  was  devisee  {i),  or  special  occupant  (A;),  though 
apparently  it  did  when  the  devisee  was  also  heir(0- 
Acting  upon  analogy,  the  Courts  of  Equity  allowed  the 
parol  to  demur  in  cases  where  it  could  demur  at 
law  (m) ;  but  not  where  there  was  a  trust  for  sale  (n), 
or  a  charge  of  debts  (o),  or  legacies  (jp) ;  but  where 
there  was  a  trust  for  the  payment  of  certain  specified 
debts,  the  parol  demurred  as  to  other  specialty  debts 
not  specified  {q).  Though  in  the  cases  above  mentioned 
the  parol  did  not  demur  in  equity,  yet  if  the  legal  estate 
was  in  the  infant,  no  conveyance  could  be  obtained  from 
him  till  he  attained  twenty-one,  and  he  was  allowed  a 
day  to  show  cause  against  the  decree  (r) ;  oecus,  if  the 


(A)  Plaskelt  v.  BmIcc,  A  East,  485. 

(i)  Ibid. 

{k)  Chaplin  v.  Cltaplin,  3  P.  W.  367. 

(/)  Powell  Y.  Jtobins,  7  Ves.  211. 

(m)  Cfiaplin  v.  Chaplin;  S\ceet  r.  PartridffCj  1  Cox,  433 ;  Lechmerr 
V.  Brazier,  2  J.  &  W.  287  ;  Price  v.  Carver,  3  My.  k  Cr.  167,  162. 

(n)  UveddU  v.  UvedaU,  8  Atk.  117. 

(o)  Hargrave  v.  Tindal,  I  B.  C.  0.  136,  n. ;  Sffiiphard  v.  Lutteyche, 
8  Ves.  26. 

(;>)  Afould  V.  Williatnson,  2  Cox,  386. 

{q)  ScarUi  V.  CoUon,  Jac.  635,  n. 

(/•)  Cfiaplin  Y,  Chaplin,  Price  y.  Career. 
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legal  estate  was  not  in  the  infant,  and  so  no  conveyance 
required  from  him  («). 

By    11    Geo.    IV.   and   1   W.  IV.    C.    47,    S.    10,  the  Sale  nnder  11 

parol  demuiTer  was  abolished,  and  by  s.  11  it  was  ^^^j|j  jy'J^^y 
enacted  that  in  any  suit  in  equity  for  the.  payment  of 
debts  of  a  deceased  person,  to  which  the  heirs  or 
devisees  were  liable,  if  the  Court  should  decree  a  sale 
of  the  estates  for  payment  of  the  debts,  the  heirs  or 
devisees  might,  although  infants,  execute  valid  con- 
veyances. This  section  was  held  to  apply  to  an  infant 
teuant  in  tail  (f),  and  to  the  heir  of  a  devisee  (u). 
Copyholds  may  be  sold  under  this  section,  though  they 
were  not  assets  for  the  payment  of  debts  at  the  time 
when  the  Act  was  passed  {x). 

Under  this  Act,  if  an  infant  refused  to  execute  the 
conveyance,  an  attachment  might  issue  against  him  (y)  ; 
i)V  a  person  might  be  appointed  to  convey  in  his  place 
under  11  Geo.  IV.  and  1  Will.  IV.  c.  60  {z). 

It  was  doubtful  whether  a  mortgage  instead  of  a  Mortgage  for 
sale  could  be  made  under  this  Statute,  Lord  Langdale  5*^J^^"'  ^^ 
4leciding  that  it  could  not  (a),  and  Shadwell,  V.-C,  that 
it  could  (6).  A  Statute  (c)  was  therefore  passed,  autho- 
rizing mortgages  for  payment  of  debts  (d).  The 
mortgage  must  be  confined  to  raising  money  for 
debts ;  it  cannot  include  a  sum  required  for  repairs, 
even  though  without  the  repairs  no  mortgage   could 


{9}  Blatclb  V.  Wilder,  1  Atk.  421  ;  Cook  v.  Parsons,  2  Vern.  42y  ; 
lyiUa/h  V.  Treva7mion,  16  Sini.  180. 

(/)  Fenny  v.  Pretor,  9  Sim.  135  ;  Jladclife  v.  £ccle8,  1  Ku.  180. 

(h)  Brook  Y.  SmiUi,  2  K.  &  M.  73. 

(.»;)  Branch  v.  Browne,  2  Do  G.  &  S.  299. 

{y)  Thmnas  v.  Choynne,  8  Bear.  812. 

(r)  Tftoinas  v.  Owynne,  9  Beay.  275 ;  War^nrt&ii  v.  Vaughan,  i  \. 
K  U.  247 ;  Re  Miljield,  2  Ph.  254.  This  Act  was  repealed  by  the 
Trustee  Act,  1850. 

(a)  Smethurst  v.  Longivorlh,  2  Ke.  603. 

(6)  ffoline  Y.  JFiUiams,  8  Sim.  557. 

(f)  2  &  3  Vict.  c.  60. 

00  See  National  Bank  r.  Gmtrley,  17  L.  R.  Ir.  357. 
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be  made  (e).    Such  a  mortgage  may  contain  a  power 
of  sale(/). 
Conyeyance        The  twelfth   section   of  the  first-quoted  Act  only 
lifc!*^*^*  ^^^  applied  in  tenns  to  lands  vested  by  devise  in  a  person 
for  life,  or  other  limited  interest,  and  it  being  extremely 
doubtful  whether  it  would  include  the  case  of  an  heir 
taking  such  interest  by  descent  (g)^  the  11  &  12  Vict, 
c.  87  was  "passed,  extending  the  Statute  to  any  case 
where  lands  should  by  descent  or  otherwise  than  by 
devise  be  vested  in  an  heir  subject  to  an  executory 
devise  over.     By  that  section,  if  the  lands  were  devised 
in  settlement,  and  by  such  devise  vested  in  a  person 
for  life  or  other  limited  interest^  with  remainders  over, 
the  tenant  for  life  might  execute  a  valid  conveyance  (h\ 
The  Statute  does  not  expressly  refer  to  the  case  of  an 
infant  tenant  for  life,  but  an  assurance  by  him  would 
probably  be  held  sufficient  (i).    By  s.  20  of  the  Trustee 
Act,  1850,  if  the  party  directed  to  convey  be  an  infant, 
the  Court  may  order  some  one  to  convey  for  him. 
Where  copyholds  were  devised  to  an  infant  for  life, 
with    remainder  to  trustees    to  preserve    contingent 
remainders,  remainder  to  his  first  and  other  sons  in  ttiil 
male,  with  divers  remainders  over,  and  a  decree  for 
sale  had  been  made  for  payment  of  debts.  Wood,  V.-C, 
thought    it  doubtful  how  far  a  conveyance    by  the 
guardian  in  place  of  the  infant  would  have  the  effect  ol 
a  conveyance  by  the  infant  himself  under  the  Statute 
of  Will.   IV.;    and    directed    an   order  to    be   made 
discharging  the  contingent  interests  under  s.  29  of  the 
Trustee  Act,  1850  (k). 

(0  Hill  V.  Maurice,  1  De  G.  &  S.  214. 

(/)  Selby  Y.  Cooling^  23  Beav.  418  ;  iu  all  mortgages  by  deed  made 
since  1881  there  is  an  implied  power  of  sale ;  see  Conveyancing  ami 
Law  of  Property  Act,  1881,  s.  19. 

(si)  Heming  v.  Archer,  8  Beav.  294 ;  9  Beav.  366 ;  11  Beav.  168. 
^  (A)  See  Walker  v.  Adon,  14  Sim.  87.     See  also  Cheeu  v.  Ckeete,  l.» 

L.  J.  Ch.  N.  S.  28. 

(0   Wood  V.  B^eUatone,  1  K.  &  J.  213. 

C^*)  I  food  V.  BeetlesUme, 
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These  Statutes  are  still  in  force,  bat  their  operation  Land  now 
has    been    practically   superseded    by   the    effect    of™  *** 

:]  &  4  Will.  IV.  c.  104,  which  makes  all  estates  or 
interests  in  land  or  other  real  estate  assets  in  a  Court 
of  Equity  for  payment  of  simple  contract  debts.  Pro- 
ceedings to  obtain  payment  of  debts  under  this  Statute 
may  be  instituted  by  any  person  interested  under  the 
will  (I). 

According  to  the  old  practice,  if  the  estate  were  Sale  when 
vested  in  an  infant,  a  sale  would  not  be  ordered  till  '®^'*®°* 
accounts  of  the  personalty  had  been  taken,  and  if  this 
were  shown  to  be  insufficient,  a  sale  would  be  directed 
on  further  consideration  (m).  But  now  a  sale  may  be 
ordered  at  any  time  after  the  institution  of  the 
action  (n),  and  the  practice  is  to  order  a  sale  in  the 
first  instance  in  case  the  personal  estate  shall  prove  to 
be  insufficient  (o) ;  and  the  sale  will  be  completed 
under  the  Trustee  Acts,  1850  and  1852,  without  the 
infant  having  a  day  to  show  cause. 

The  judgment  of  the   Court  binds  the  equitable  Equitable 
interests  of  all  parties  in  real  estate  (p).  iwrad!** 

The  conveyance,  if  the  infant  was  a  necessary  con-  Conveyance 
veying  party,  or  if,  although  he  was  not  a  conveying  ^^^  settled. 
|iarty,  it  would  by  Statute  have  the  effect  of  divesting 
his  estate,  used,  as  a  general  rule,  to  be  ordered  to  be 
settled  by  the  judge  at  chambers  (g),  and  the  conse- 
(juent  costs  were  borne  by  the  estate  (r),  but  this  is  not 
now  the  practice,  and  except  in  sales  under  the  Settled 


(0  Rodney  v.  Rodney,  16  Sim.  307  ;  Dinning  v.  Henderson^  2  Coll. 
330  ;  Price  y.  Price,  15  Sim.  484  ;  Walker  and  £]good  on  Adminifltia- 
tion  Actions,  167. 

(/a)  RaUlie  v.  Jackson,  10  Sim.  167  ;  Birch  v.  Glover,  4  Mad.  876. 

(n)  R.  S.  C,  Ord.  LI.  r.  1,  anU,  p.  362. 

(o)  Swan  v.  Webb,  1 W.  R.  90 ;  Mandeno  y,  Mandeno,  Eay,  App.  2  ; 
Seton,  820. 

(j>)  See  Brooke  t.  Mostyn,  2  De  G.  J.  &  S.  873  ;  Re  Williams,  5  De 
G.  &  S.  615  ;  and  atUe,  p.  374. 

iq)  Re  Eyre,  4K,  kJ,  268. 

Ir)  Brovcn  v.  Lake,  15  L.  J.  Ch.  34. 
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Estates  Act,  1877,  the  conveyance  is  only  directed  to 
be  settled  by  the  judge,  **  if  the  parties  differ "  («r). 
For  the  manner  in  which  deeds  are  settled  see  Hai^^'ty 
V.  Bivoke  (t), 
Suniiuspro-        Where  land  has  been  sold  under  11  Geo.  IV.  and 
converted  in '  ^  Will  IV.  c.  47,  the  surplus  proceeds  of  sale  after 
cciuity.  paying  debts  and  costs  will  be  real  estate  in  equity  (n). 

There  is  no  similar  clause  in  3  &  4  Will.  IV.  c.  104,  but 
Lord  Romilly  held  that  the  surplus  proceeds  were 
nevertheless  unconverted  in  equity  (x).  In  a  recent 
case  (y),  however,  Jessel,  M.  R,  disapproved  of  these 
decisions,  and  held  that  wherever  conversion  was  pro- 
perly made^  all  its  consequences  must  follow.  Then^ 
the  sale  was  made  in  a  partition  suit,  commenced  before 
the  passing  of  the  Partition  Act,  1868  {z),  and  appears 
to  have  been  directed  for  the  purpose  of  raising  the 
infant's  costs  (a),  which  presumably  would  be  for  his 
benefit,  but  in  a  sale  for  payment  of  debts  the  conver- 
sion is  for  the  benefit  of  creditors,  and  there  seems  no 
reason  for  affecting  the  rights  of  the  owners  further 
than  is  necessary  for  attaining  this  object. 
2.  Pereonal         Secondly,  as  to  personal  estate. 

estate 

Coarticaimot       ^'^^  Court  has  no  authority  to  give  an  infant  a  powor 

give  power  of  of  alienation  over  personalty  (6),  or  to  unsettle  property 
subject  to  the  terms  of  a  settlement  (c),  or  to  sill 
chattels,  e.g.^  heirlooms,  except  for  the  payment  of 
debts  {d)f  however    beneficial    it    might   be    to    the 

(s)  Seton,  1407. 

(0  9  Ha.  App.  11. 

{II)  2  &  8  Vict  c.  60,  s.  2. 

(x)  Cooke  V.  Dealey,  22  Beav.  196 ;  and  see  Jermy  t.  FresUm^  1.1 
Sim.  356. 

(j/)  Steed  V.  Preece,  18  Eq.  192;  and  see  arUe,  pi  85,  where  tin' 
piT) visions  of  various  Acts  on  this  point  are  considered. 

(z)  Ante,  p.  368.   ' 

(a)  Ante,  p.  362. 

(&)  Sihis(m  V.  Jones,  2  R.  &  M.  374. 

(c)  Peto  V.  Gardner,  2  Y.  &  C.  C.  C.  812 ;  Day  v.  Ztey,  9  Jnr.  785. 

(d)  D'Eyncaurt  v.  Gregory,  S  C.  D.  686 ;  Pane  v.  Pane,  2  C.  1). 
711. 
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infant  (e).    In  an  administration  suit>  it  seems  that  tbe 
Court  may  order  the  sale  of  a  reversionary  legacy  (/). 


Section  3. — Judgment  may  reaerve  Infanfs  Rights. 
Though  a  day  to  show  cause  against  a  decree  is  not  Reservation 

.    .  '     /•  /?        1  'J  A  of  infant's 

now  given,  except  m  cases  of  foreclosure,  a  judgment  rights  by 
against  an  infant  may  reserve  his  rights,  either  abso-  iu^lgment. 
lutely(gf),  or  if  he  take  proceedings  within  a  certain 
time  (h) ;  and  such  time  might,  it  seems,  in  analogy  to 
the  time  to  show  cause,  be  enlarged,  if  necessary  (i).  A 
judgment  against  an  infant,  with  a  day  to  show  cause, 
becomes  absolute  on  the  expiry  of  the  time  limited  {k), 
or  on  the  infant's  death  (I). 


Section  4. — iTwpeaching  a  Jiidgm^nt  (m). 

Subject  to  what  has  been  said  above,  an  infant  de-  On  what 
fendant  is  as  much  bound  by  a  judgment  or  order  of  ^™^j^* 
the  Court  as  an  adult;   but  he  may  set  it  aside  for  may  be 

-       J  !•  ..  impeached. 

fraud,  neghgence,  error,  or  new  matter.  * 

Fraud  may  be  a  case  of  direct  collusion  (ii),  or  allow-  Fraud, 
ing  a  judgment  or  order  to  be  made  on  an  erroneous 
view  of  facts,  it  being  considered  fraudulent  to  take 

{e)  See,  however,  the  cases  on  election  and  compromise,  post^  ss.  6 
&7. 

(/)  Nunn  V.  Hancock,  6  Ch.  850. 

(g)  EUey  y.  LtUyena^  8  Ha.  159. 

{h)  La/ne  v.  ffardwicke,  9  Beav.  148. 

(i)  See  Trefugis  ▼.  Cotton,  Mos.  203,  800-8,  818. 

(k)  WTutram  ▼.  Broughton,  I  Yes.  sen.  185. 

(l)  Sheffield  v.  Buckingham,  1  Atk.  631. 

(m)  Seton,  712 ;  Dan.  Ch.  Pr.  180. 

(n)  Cokough  v.  Bolger,  i  Dow.  54,  62. 
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Error. 


New  matter. 


Mode  of 
proceediDg. 


Judgment 
ngainst  adult 
as  if  infant. 


Of  setting 
up  a  new 
defence. 


advantage  of  the  incompetency  of  the  infant  to  defend 
himself  (o). 

A  decree  has  been  set  aside  for  error,  where  (under 
the  old  practice)  no  day  was  given  to  show  cause,  though 
it  should  have  been  given  {p) ;  or  where  an  infant  was 
directed  to  account  for  his  receipts  and  payments  during 
minority  (q), 

A  decree  has  been  impeached,  where  there  has  been 
gross  negligence  by  the  next  friend  in  the  conduct  of 
the  infant's  case,  or  new  matter  discovered  since  the 
date  of  the  decree  (?•). 

An  infant  may  commence  a  fresh  action  to  set  aside 
the  judgment  on  the  ground  of  fraud,  collusion  or 
error  (s) ;  and  it  is  not  necessary  to  wait  till  he  has 
attained  twenty-one  (t) ;  but  the  prudent  and  proper 
course  is  first  to  apply  in  the  original  action  for  the 
leave  of  the  Court  (u). 

Sometimes  a  judgment  is  given  against  an  adult  as 
though  he  were  an  infant,  he  having  attained  twenty- 
one  before  the  date  of  it.  If  it  was  made  in  his  absence^ 
he  may  impeach  it  (x) ;  but  if  he  appear  at  the  hear- 
ing (y),  or  acquiesce  in  it,  it  will  be  binding  («). 

If  an  infant  had  grounds  of  defence,  which  were  not 
before  the  Court,  or  not  insisted  on  at  the  original  bear- 
ing, he  might  according  to  the  old  practice  apply  to  the 
Court  by  motion  or  petition  for  leave  to  put  in  a  new 
answer ;  and  this,  on  the  infant's  attaining  twenty-one, 


(o)  Carew  v.  Johnston,  2  Sch.  k  Lef.  292. 

Ip)  Richmond  v.  TayUur,  1  P.  W.  737 ;  Napier  v.  ^ngham,  2 
r.  W.  401 ;  BenTiet  v.  ffamill,  2  Sch.  &  Lef.  566. 

(q)  Hindmarsh  v.  SouthgcUe,  8  Rubs.  324. 

(r)  2U  ffoghUni,  18  £q.  573. 

(«)  Hichmond  v.  Tayleur,  1  P.  W.  737  ;  Trefusis  ▼.  CoUon,  Kos. 
203,  306,  808. 

(0  BichTnondr.  Tayleur:  BeHoghUm, 

{u)  Re  Hoghton. 

(x)  Snow  V.  Hole,  15  Sim.  161  ;  Chreen  r.  Radley,  7  Bear.  271. 

(y)  Powys  T.  Mansfield^  6  Sim.  637.  See  this  case  on  appeal,  3  Mj. 
k  Cr.  859,  "where  it  became  unnecessary  to  decide  the  point. 

(s)  Davie  v.  Lowding,  2  Keen,  247. 
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was  a  matter  of  course  (a)  ;  and  Jbe  might  in  aid  of  his 
defence  have  a  bill  for  discovery  (b). 

Under  the  present  practice,  the  form  of  the  motion 
or  petition  will  be  for  leave  to  put  in  a  new  defence  (c). 

The  infant  may  produce  fresh  evidence  in  support  of 
.  his  case,  and  the  action  will  proceed  as  if  it  were 
commenced  anew  (d). 

The  application  should  as  a  general  rule  be  made  /^PpHcation 

^^  ,  ^  .  for  leave  to 

after  the  infant  has  attained  twenty-one :  it  may  be  set  up 
granted  during  infancy  in  a  special  case,  as  where  the ghouldnotbe 
necessary  witnesses  were  very  old  and  likely  to  die  (e),  made  till 
but  in  that  case  the  infant  will  be  treated  as  plaintiiF,  ^^^^'^^^' 
and  be  bound  by  the  decree  (/). 

The  circumstances  under  which  an  infant  would  be 
allowed  to  make  a  new  defence  were  said  by  Lord 
Lyndhurst  to  be  involved  in  great  obscurity,  and  to 
require  serious  consideration,  there  being  a  great 
deal  of  contradiction  among  the  authorities  on  the 
subject  (g). 

In  any  case,  an  infant  who  wishes  to  question  a  Application 
judgment  must  apply  within  a  reasonable  time  after  jeaaonable 
attaining  twenty-one.  *^™®- 

Where  seven  years  had  elapsed  from  the  date  of  the 
decree,  and  two  from  the  infant's  attaining  twenty-one, 
he  was  not  allowed  to  enrol  the  decree  for  the  purposes 
of  appeal,  that  decree  having  allowed  him  his  costs  on 
the  understanding  that  all  litigation  should  cease  (h), 

(a)  KeUall  y.  KOsM,  2  M.  &  E.  409  ;  Fountain  ▼.  Cains,  1  P.  W. 
504  ;  Anon,,  Moe.  66. 

(&)  TrrfuM  T.  CoUon,  Mob.  208,  806. 

(c)  Dan.  Ch.  Pr.  181. 

(d)  KeUaU  v.  Kelaall,  2  M.  &  E.  p.  416. 

(e)  Bmnei  t.  Lee,  2  Atk.  487,  529 ;  Savage  t.  Carroll,  1  Ba.  &  B. 
548. 

(/)  Savage  ▼.  Carroll,  2  Ba.  ft  B.  444,  454. 
ig)  MaUme  y.  Malone,  8  CL  &  Fin.  206. 
(A)  Moneypenny  y.  Bering,  4  De  Gw  ft  J.  175. 


8.LJ.  L.  Xm 


514 


xLscnoir. 


Section  5. — Election  (i). 

When  case         The  doctrine  of  election  applies  to  infants  as  well  as 
arisee.  adults,  and  depends  on  the  well-known  principle  that  he 

who  takes  a  benefit  under  an  instrument  does  so  under 
the  implied  condition  that  he  will  renounce  all  rights 
inconsistent  with  it.  The  doctrine  applies  whether  the 
rights  which  an  infant  must  give  up,  it  he  claim  under 
the  instrument,  are  connected  with  real  (k)  or  personal 
estate  (Q ;  and  it  applies  whether  the  condition  is  implied 
or  expressed  (m).  In  the  last-cited  case  the  equity  of 
redemption  of  an  estate  was  settled  on  the  infant's  father 
for  life,  remainder  to  the  infant  for  life  and  his  sons  in 
tail,  on  condition  that  the  father  should  pay  interest 
on  a  mortgage  debt  of  5,0002.,  and  pay  certain  sums  to 
the  settlor.  The  father  died  insolvent,  and  on  the  settlor 
being  pressed  to  pay  off  the  mortgage,  he  filed  his  biU 
against  the  infant  to  have  the  mortgage  money  paid  off 
or  the  estate  reconveyed.  After  a  reference  as  to  which 
course  was  for  the  benefit  of  the  infant,  the  mortgage 
was  ordered  to  be  paid  off  out  of  the  infant's  personal 
estate. 
Bieotion  In  the  older  cases,  the  election  seems  to  have  been 

raspended  till  suspended  till  the  infant  attained  twenty-one,  whether 
twenty-one.     {^  yf^  ^  cage  affecting  real  (n)  or  personal  estate  (o) ;  and 
this  course  might  still  be  necessary  if  there  were  contin- 
gent interests  involved  impossible  to  estimate  (p).    In 
Si/maon  v.  Jones  (q)  it  was  said  that  if  the  infant  had  to 


(f)  See  StrwUfieJd  y.  StreaifiM,  1  Wh.  k  Tad.  L.  C.  6Ui  ed.  405 ; 
Seton,  985,  anU,  pp.  36 — 41. 

(k)  Strea^fiM  ▼.  StncUfield,  Cas.  t.  Talb.  176. 

(Q  Hervey  v.  Desbouverie^  Caa.  t.  Talb.  130. 

(m)  ChUwffnd  y.  Fleetwood^  1  6.  P.  C.  300.  For  one  exception  to 
the  role,  see  aiUe^  p.  41  (o). 

(n)  Streatfield  y.  Streaifield,  See  the  decree,  1  Sw.  447 ;  Bwr  r. 
£or,  8  B.  P.  C.  167. 

(o)  Hervey  y.  Desbotiverie, 

(p)  Boughton  y.  Boitghton,  2  Yea.  aen.  12. 

(9)  2  B.  &  M.  374. 
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elect  the  Court  would  decide  for  him,  and  a  reference  is  Court  elects 

,  , .  lilt-  .for  infant 

now  the  ordinary  course,  whether  the  election  arise 
under  a  will  (r)  or  a  deed  (a).  For  form  of  order  see 
the  authorities  mentioned  below  (t).  The  reference  may 
be  dispensed  with  in  a  dear  case  (u). 

For  the  order  as  to  real  estate,  where  the  election  was  Fonn  of  order 
suspended  until  the  infant  attained  twenty-one,  or  the  ^tj^^^^ 
Court  was  unable  to  bind  the  legal  estate  of  the  infant, 
see  the  cases  cited  below  (x). 

Cases  of  election  were  expressly  excluded  from  the 
op3ration  of  the  repealed  Act,  11  Oeo.  IV.  and  1 
W.  IV.  c.  60,  but  a  conveyance  of  the  legal  estate 
may  now  be  obtained  under  the  Trustee  Act,  1850, 
s.  SO. 

An  infant  may,  with  the  sanction  of  the  Court,  elect  Election  to 
to  take  in  its  unconverted  state  property  directed  to  be  j^  uncon^  ^ 
converted  (v),  ^^^^  ;^>^  a^  <y*-/ni^  if<u^  /^  /**./:>/      verted  state. 


Section  6. — Compromise  (z). 
Connected  with  the  subject  of  election  is  that  of  com-  Power  of 

Gonrtto 
compromiae. 


promise.     "That  this  Court  has  power  to  compromise  ^°^"* *® 


the  rights  and  claims  of  infants  and  persons  under  dis- 
abilities, where   those  rights  and   claims  are  merely 


(r)  BbrtngUm  y.  Ebrington,  6  Had.  117 ;  Beynolds  v.  Torin,  1  Buas. 
129  ;  Prole  Y,  Soady,  6  Jar.  N.  a  1382. 

(5)  AsMmrnham  y.  Askbwrnhamt  18  Jar.  1111 ;  8a/oiZl  y.  SavUl,  2 
Coll.  721 ;  Brovme  v.  Browne,  2  Eq.  481 ;  Blunt  y.  Xodfc,  8  Jur.  N.  S. 
195. 

(0  Seton,  983 ;  Cooper  y.  Cooper,  L.  R.  7  H.  L.  C.  53 ;  Bennett  y. 
Houldsioortk,  6  C.  D.  671. 

(tt)  Lamb  y.  Latnb,  5  W.  R.  720,  772  5  Wilson  y.  Tovmeend,  2  Vcs. 
Jan.  698. 

(as)  Oretton  y.  ffaward,  1  Sw.  409 ;  BoughUm  y.  Boughton^  2  Yes. 
sen.  12,  and  Sapp.  248  ;  Bor  y.  Bor,  8  6.  P.  C.  167. 

(y)  Bolnnson  y.  Bobinson,  19  Beay.  494. 

(z)  Seton,  716. 

L  L  2 
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equitable,  has  not  been  and  cannot  be  disputed.  It  is 
a  power  which  has  been  continually  exercised  by  the 
Court,  and  results  almost  necessarily  from  the  jurisdic- 
tion which  the  C!ourt  exercises  over  trustees.  In  the 
exercise  of  that  jurisdiction,  the  Court  may,  in  general, 
order  the  trustees  to  deal  with  the  trust  property  in 
whatever  mode  it  may  consider  to  be  for  the  benefit 
of  the  cestwia  que  trustent  who  are  infants  or  under 
disabilities ;  and  to  say  that  cestuis  que  trustent  can, 
except  under  very  special  circumstances,  undo  what  the 
Court  has  ordered  to  be  done,  would  be  to  cut  away  the 
root  of  the  jurisdiction  "  (a).  The  jurisdiction  does  not 
depend  upon  any  capacity  for  alienation  in  any  of  the 
parties  interested,  for  the  Court  may  bind  persons  not 
in  existence,  and  married  women  restrained  from  anti- 
cipation (6). 
Cases  where  The  most  common  case  of  compromise  is,  perhaps,  in 
sanc^nedT  actions  to  recover  a  trust  fund  (c)  or  to  enforce  a  money 
claim  (d)  ;  but  the  principle  has  a  wider  application. 
Thus,  in  Chetwynd  v.  Fleetuvod  (e),  the  Court  sanc- 
tioned an  infant's  taking  an  estate  charged  with  the 
payment  of  various  sums,  and  ordered  payment  of 
them  out  of  his  personal  estate.  So,  in  CromwdTs 
case  (/),  the  Court  sanctioned  an  agreement  by  which, 
to  avoid  ''extension"  of  her  real  estates,  an  infant 
agreed  to  turn  interest  into  principal.  The  Court  of 
Chancery  could  not,  it  seems,  bind  the  legal  rights  of 
an  infant.  Thus,  in  Taylor  v.  PhiUipa  (gr),  a  married 
woman,  with  her  husband's  assent,  surrendered  copy- 
holds to  the  use  of  her  will,  and  devised  them  to  the 
defendant.     The  heir-at-law,  an  infant,  filed  his  bill 


(a)  Per  Turner,  L.-J.,  Brooke  y.  Moetyn,  2  De  G.  J.  k  S.  p.  415. 
(ft)  Waum  V.  Hill,  25  L.  J.  Ch,  156 ;  WaU  v.  J&v«f»,  9  Eq.  68. 

(c)  Hopgood  Y,  Parkin,  11  Eq.  74,  80 ;  Be  Howard,  8  Beav.  424. 

(d)  Maclaren  v.  StainUm,  11  Eq.  p.  890. 
(«)  1  B.  P.  C.  800. 

(/)  Cited  9  Mod.  108. 

{g)  1  Yes.  sen.  229 ;  2  ift.  23 ;  Snpp.  119,  258. 
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against  the  devisee,  and  also  brought  ejectment.  The 
latter  proposed  as  a  compromise  that  he  should  sur- 
render the  premises  to  the  use  of  himself  for  life, 
remainder  to  the  infant  in  fee.  The  Master  reported 
that  the  arrangement  would  be  beneficial,  and  the 
devisee  was  ordered  to  surrender,  on  condition  that  the 
infant  should  agree  to  it  at  twenty-one,  the  order  to  be 
without  prejudice  to  him  when  he  attained  twenty-one. 
A  Court  of  Law  could,  and  consequently  the  High 
Court  can,  bind  the  legal  rights.  Where  an  infant 
brought  ejectment,  and  the  action  was  compromised  on 
the  terms  of  the  defendant  paying  all  arrears  of  rent 
and  attorning  to  the  plaintiff,  the  infant  on  attaining 
twenty-one  was  not  allowed  to  eject  the  defendant,  but 
was  bound  to  give  due  notice  to  quit  (h), 

A  compromise  assented  to  by  counsel  is  not  binding  Jj^^'*    . 
unless  sanctioned  by  the  Court  (i).     The  ordinary  course  consideied. 
was  to  direct  a  reference  to  chambers,  whether  the  pro-zi^Jlir^r^^  ^^ 
posed  compromise  is  beneficial;  but  this  is  dispensed  ^^^y^'^vj^-- 
with,  if  the  judge  is  satisfied  on  the  evidence  before  him         ^''^'*  ^^• 
that  it  is  so  {k) ;  but  the  consent  of  the  next  friend  or 
guardian  ad  litem  is   necessary  (Q,  and   the  infant's 
solicitor  should  depose  that  counsel's  opinion  has  been 
given  that  the  compromise  is  beneficial  to  the  infant, 
and  that  he  also  considers  it  to  be  so  (m).     It  may  then 
be  sanctioned  on  petition  (n).     ''In  dealing  with  such 
a  question  it  is  the  duty  of  the  judge  to  consider  care- 
fully the  facts,  and  to  determine  upon  such  considera- 
tion what  is  best  to  be  done  for  the  infant,  in  like 
manner  as  a  father  would  act  for  a  son  in  similar  cir- 
cumstances.    No  doubt  in  such  cases,  especially  when 

(h)  Doe  d.  Miller  y.  Nodm,  2  Esp.  580. 
(t)  ffargrave  y.  ffargrwje,  12  BeaY.  iOB. 

(k)  Brocke  y.  Mastyn,  88  BeaY.  457 ;  L^Jpiat  y.  Holley,  1  Beav. 
428;  Wall  y.  Buehby,  1  B.  C.  C.  484. 
{I)  Wilson  Y.  BirckaU,  16  C.  D.  41. 
(m)  Gray  t.  Paul,  46  L.  J.  Ch.  818  ;  WUetm  y.  Birehall, 
(n)  Oray  y.  PauL  . 
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the  result  of  this  evidence  is  doubtful,  the  Court  is  much 
influenced  by  the  opinion  of  the  nearest  relatives  and 
guardians  of  the  infant,  who  have  no  interest  in  the 
matter  except  to  promote  the  advantage  of  the  child"  (o). 
Pecuniary  interests  are  not  the  only  matter  to  be  con- 
sidered in  a  compromise,  but   its  effect  as  a  family 
arrangement  (p).    The  Court  will  be  reluctant  to  sanc- 
tion a  compromise,  where  adults,  who  have  the  same 
interests  as  infants,  refuse  it  {q). 
Most  be  no         If  a  compromise  has  been  brought  about  by  any  sup- 
S  fects™*^"*    pression  or  misrepresentation  of  facts,  or  fraud  of  any 
Concealment  kind,  it  will  be  set  aside  (r) ;  but  the  concealment  of 
matte  ^^^^*°*   truth,  or  the  suggestion  of  falsehood,  must  be  relevant 
to  the  matter  to  be  compromised.      Where  a  father 
bought  shares  in  the  name  of  his  son,  an  infemt,  and  the 
latter  brought  an  action  against  the  vendor  to  have  the 
contract  rescinded,  a  decree  to  this  effect  having  been 
taken  by  arrangement,  it  was  held  immaterial  to  the 
validity  of  the  compromise  that  the  vendor  did  not 
know  the  father  was  the  beneficial  owner  (s).     So,  if  the 
infant's  interests  have  been,  in  fact,  protected ;  as  where 
consignees  of  a  West  India  estate,  which  was  managed 
at  a  loss,  were   willing  to  take  it  in  discharge  of  a 
large  balance  due  to  them,  and  the  petition  to  obtain 
the  sanction  of  the  Court  to  the  arrangement  stated 
that  the  plaintiff,  one  of  the  parties  interested  in  the 
estate,  was  an  adult  and  consented ;  though  the  plain- 
tiff was  in  fact  an  infant,  yet,  as  there  was  another 
infant,  whose  interest  was  the  same  as  his,  and  the 
arrangement  was  a  proper  one,  the  Court  refused  to 
disturb  it  (t). 
Compromiae        If  the  compromise  is  only  for  the  benefit  of  the  next 

for  benefit  of 
next  friend. 

(o)  Per  Lord  Bomilly,  Brooke  y.  Moatyn,  88  Bear.  467. 

ip)  MiehoUs  v.  CorM,  84  Bear.  876. 

(q)  Norton  y.  Steinkop/f  Kay,  45. 

(r)  Brooko  y.  Moatyn,  88  BeaY.  457  ;  2  De  a.  J.  k  8.  878. 

(#)  Mpirnard  y.  Eaton,  9  Ch.  414. 

(0  IkuMU  Y.  BoTMrd,  19  W.  R.  566. 
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friend^  it  cannot  stand ;  thus,  where  an  infant  plaintiff's 
counsel  agreed  that  there  should  be  no  appeal,  if  a 
judgment  of  non-suit  were  given  without  costs,  it  was 
held  that,  as  the  next  friend  alone  was  responsible  for 
costs,  he  alone  was  benefited,  and  that  the  in£EUit  was 
not  bound  (u). 

(«)  Bhod$$  ▼.  JSfwUhiMank,  2fi  Q.  E  D.  577. 


CHAPTER  XXXII. 

TRUSTEE  ACTS,  1850,  AND  1852  (a). 

Bt  the  Trustee  Acts,  1850,  and  1852  (b),  repealing 
former  Acts  on  the  same  subject,  machinery  is  provided 
for  dealing  with  the  interests  of  infante  who  are  either 
actual  or  constructive  trustees  (c). 

The  first  six  sections  of  the  Act  of  1850  provide  for 
the  case  of  lunatic  trustees  and  mortgagees.      If  an 
infant  trustee  be  a  lunatic,  the  application  should  be  in 
the  Chancery  Division,  not  Lunacy  (d). 
Court  may  Where  any  infant  is  seised  or  possessed  of  any  lands 

convey  upon  any  trust,  or  by  way  of  mortgage,  the  Court  may 

infant  trustee  ™&ke  ^^  order  vesting  such  lands  in  such  person  or 
or  mortgagee,  persons  in  such  manner  and  for  such  estate  as  the  Court 
shall  direct ;  and  the  order  has  the  same  effect  as  if  the 
infant  trustee  or  mortgagee  had  been  twenty-one  years 
of  age,  and  had  duly  executed  a  conveyance  or  assign- 
ment of  the  lands  in  the  same  manner,  and  for  the  same 
estate  (e), 
Gontinffent         Where  any  infant  is  entitled  to  any  contingent  right 
right.  T      in  any  lands  upon  any  trust  or  by  way  of  mortgage,  tbe 

infant  troBtee  r^       .  ^  jii^ni*  11:1 

or  mortgagee.  Court  may  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same 
to  such  person  or  persons  as  the  Court  shall  direct, 

(a)  Seton,  508—549  ;  Dan.   Ch.  Pf.  2085—2180 ;  Lewin,  8th  ed. 
1009—1046. 
{b)  18  k  14  Vict  0.  60,  and  15  k  16  Yict  c.  55. 

(c)  See  the  interpretation  clause  of  the  18  &  14  Viet  c.  60. 

(d)  Be  Arrowmith,  6  W.  R.  642. 
{$)  Sec.  7. 
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and  the  order  shall  have  the  same  effect  as  if  the 
infant  had  been  twenty>one  years  of  age,  and  had  duly 
executed  a  deed  so  releasing  or  disposing  of  the  contin- 
gent right  (/). 

When  any  lands  are  subject  to  a  contingent  right  in  SS^^f^. 
an  unborn  pei'son  or  class  of  unborn  persons,  who,  upon  bom  trustee, 
coming  into  existence,  would  in  respect  thereof  become 
seised  or  possessed  of  such  lands  upon  any  trust,  the 
Court  may  make  an  order  which  shall  wholly  release 
and  discharge  such  lands  from  such  contingent  right  in 
such  unborn  person  or  class  of  unborn  persons,  or  an 
order  which  shall  vest  in  any  person  or  persons  the 
estate  or  estates  which  such  unborn  person  or  class  of 
unborn  persons  would  upon  coming  into  existence  be 
seised  or  possessed  of  in  such  lands  (g). 

Orders  were  made  where  there  was  a  direction  to  Caaes  under 
executors  to  sell,  but  it  was  doubtful  in  whom  the  estate  sections, 
vested  (h).  An  infant  tenant  in  tail  may  be  declared  a 
trustee,  and  a  vesting  order  will  bar  all  estates  in 
remainder  (i).  In  some  cases  service  on  the  infant  of  a 
petition  to  obtain  a  vesting  order  of  the  legal  estate 
outstanding  in  an  infant  heir  of  a  mortgagee  or  trustee 
was  dispensed  with  (A;),  but  these  cases  were  subsequently 
disapproved  of  and  not  followed  (I). 

The  vesting  order  may  vest  the  land  in  a  person  to  Form  of  vest- 
uses  to  bar  dower  (m),  or  to  such  uses  as  a  person  shall  ^^ 
appoint,  and  in  default  to  him  in  fee  (n),  or  in  devisees 
subject  to  a  legacy  charged  by  the  will  (o). 

(/)  Sec.  8.  ig)  Sec.  16. 

{k)  Hooper  v.  StruUon,  12  W.  R.  867  ;  He  BadcocJc,  2  W.  R.  386. 

(t)  Fowell  Y.  MaihewSf  1  Jnr.  N.  S.  978 ;  Singleton  v.  Hophifi»^  1 
Jur.  N.  S.  1199 ;  Hargreavea  y.  Wright^  1  W.  R.  408. 

(k)  lU  Wise,  5  De  G.  ft  S.  415;  Be  Tweedy,  9  W.  R.  898  ;  JU 
WUlan,  9  W.  R.  689. 

(0  Re  Jones,  22  W.  R.  837  ;  Und  see  iZtf  IhuaeU,  W.  N.  1866,  125, 
and  cases  on  appointment  of  new  trustees,  post,  p.  526. 

(m)  Re  Lush,  5  De  G.  ft  S.  436  ;  Daveij  y.  Miller,  1  Sm.  ft  G.,  App. 
19 ;  Seton,  585. 

(n)  Re  FoweU,  4  K.  ft  J.  888. 

(o)  Re  Ellerthorpe,  18  Jur.  669. 
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^«™J°  By  8. 20  a  person  may  be  appointed  to  convey  instead 

to  oonvey.  of  a  vesting  order  being  made  under  the  above  sections, 
stock  in  name  The  22nd  section  relates  to  trustees  of  stock  (p)  who 
tniBtee.  ^^  ^^^  ^^  ^^^  jurisdiction ;  but  this  was  held  not  to 

apply  to  infants  (q).  Sections  23,  24,  and  25  also  relate 
to  trustees  of  stock,  but  do  not  concern  infants ;  s.  31 
gives  power  to  issue  directions  how  the  right  to  transfer 
stock  is  to  be  exercised,  and  under  s.  3  of  the  Act  of 
1852  when  any  infant  is  solely  entitled  to  any  stock 
upon  any  trust,  the  Court  may  make  an  order  vesting 
in  any  person  or  persons  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof ;  and  when 
any  infant  is  entitled  jointly  with  any  other  person  or 
persons  to  any  stock  upon  any  trust,  the  Court  may 
make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  either  in 
the  person  or  persons  jointly  entitled  with  the  in&nt,  or 
in  him  or  them,  together  with  any  other  person  or 
persons  the  Court  may  appoint. 

Orders  have  been  made  under  the  last-mentioned 
section  where  stock  was  placed  in  the  name  of  an  infant, 
and  there  was  a  resulting  trust  to  the  donor  (r),  or 
placed  in  the  names  of  infant  beneficiaries  by  mis- 
take (s).  Where  stock  was  standing  in  the  name  of  a 
trustee  and  an  infant,  and  the  former  died,  persons  were 
appointed  to  transfer  the  stock  (Q.  But  it  is  doubtful 
whether  the  order  can  be  made,  when  the  infant  sur- 
viving is  absolutely  entitled,  unless  there  is  a  trust  or 
direction  for  his  maintenance  out  of  the  income  vested 
in  some  other  person  (u).     In  a  similar  case,  where 


Caaesnnder 
8.  3  of  the 
Act  of  1852. 


{p)  "  Stock  "  includes  shares  in  ships  ;  see  the  Meiohant  Slupping 
Act,  1855,  sec.  10. 

iq)  Orofmer  y.  Cramer^  5  De  G.  &  S.  812. 

(r)  D9voy  v.  Devoy^  3  Sm.  k  G.  408. 

(#)  Rivet  V.  Riv68,  14  L.  T.  N.  S.  851. 

(0  Sanders  v.  Homer,  25  Beav.  467  ;  Gardner  y.  Cowles,  8  C.  D.  804 ; 
and  see  i20  PiU,  1  Jar.  N.  S.  1155  ;  Foster  y.  Bamett,  W.  N.  1889, 218. 

(«)  See  and  compare  Cfardner  r.  Cowles,  Rs  Hatvjood^  20  C.  D.  588  ; 
Re  Findlay,  82  C.  D.  221,  and  64      and  Re  Kemp,  W.  N.  1888,  188. 
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two  of  the  trustees  were  dead,  and  the  third  out  of  the 
jurisdiction,  the  Court  appointed  a  guardian,  and 
ordered  the  dividends  to  be  paid  to  him  during  the 
infancy  (x). 

We  may  here  notice  that  under  33  &  34  Vict.  c.  71,  Power  of 
s.  19,  where  English  government  stock  is  standing  at  ^ceive^ 
the  Bank  of  England  in  the  name  of  an  infant  jointly  dividends 
with  a  person  not  under  legal  disability,  the  latter  may  by  in  name  of 
letter  of  attorney  attested  by  two  witnesses  authorize  !^^*  *°^ 
some  other  person  to  receive  the  dividends;  but  the 
Bank,  before  acting  on  the  letter  of  attorney,  may 
require  a  statutory  declaration  of  the  alleged  infancy. 

Where  an  order  is  made  under  the  Act  of  1850,  Effect  of 
vesting  any  copyhold  or  customary  lands  in  any  person  ^^y^^ 
or  persons,  and  such  order  is  made  with  the  consent  of  lands, 
the  lord  or  lady  of  the  manor  whereof  such  lands  are 
holden,  then  the  lands,  without  any  surrender  or  ad- 
mittance in  respect  thereof,  vest  accordingly ;  and 
whenever,  under  any  of  the  provisions  of  the  Act,  an 
order  is  made  appointing  any  person  or  persons  to 
convey  or  assign  any  copyhold  or  customary  lands,  such 
person  or  persons  may  do  all  acts,  and  execute  all  in- 
struments for  the  purpose  of  completing  the  assurance 
of  such  lands;  and  all  such  acts  and  instruments  so 
done  and  executed  have  the  same  effect,  and  every  lord 
and  lady  of  a  manor  and  every  other  person  is,  subject 
to  the  customs  of  the  manor  and  the  usual  payments, 
bound  to  make  admittance  to  such  lands,  and  to  do  all 
other  acts  for  the  purpose  of  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appoint- 
ment has  been  made,  being  free  from  any  disability, 
had  duly  done  and  executed  such  acts  and  instru- 
ments (y). 

The  lord's  consent  is  not  necessary,  and  he  need  not  Loid's 
be  served  with  the  petition  {z),  as  the  order  will  be  <^^'®"*  ^^^ 

{x)  Be  Morgan,  Seton,  516.  (y)  Sec.  28. 

{z)  AyUa  y.  Cox,  17  Bear.  684  ;  He  FlUcrofl,  1  Jar.  N.  3.  418. 
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without  prejudice  to  his  rights  (a),  but  he  will  not  be 
entitled  to  a  double  fine,  where  one  person  is  substi- 
tuted for  another,  who  has  not  been  admitted  (&).  For 
the  form  of  order,  where  a  person  is  appointed  to 
convey,  see  Re  Hey  (c).  If  a  person  covenant  to 
surrender  copyholds  to  a  purchaser,  and  till  the  sur- 
render to  stand  seised  on  trust  for  the  surrenderee,  he 
is  a  trustee  within  the  Act  (d) ;  or  without  a  covenant 
to  stand  seised,  if  the  purchase-money  has  been  paid, 
and  the  contract  is  no  longer  in  fieri  (e). 
Older  for  sale  Where  an  order  is  made  directing  the  sale  of  any 
ofdebtT^"*  lands  for  ike  payment  of  the  debts  of  a  deceased 
person,  every  person  seised  or  possessed  of  such  lands, 
or  entitled  to  a  contingent  right  therein,  as  heir  or 
under  the  will  of  such  deceased  debtor,  is  to  be  deemed 
to  be  so  seised  or  possessed  or  entitled,  as  the  case  may 
be,  upon  a  trust  within  the  meaning  of  the  Act ;  and 
the  Court  is  empowered  to  make  an  order  wholly  dis- 
charging the  contingent  right  under  the  will  of  such 
deceased  debtor  of  any  unborn  person  (/). 
For  sale  for  This  section  has  been  enlarged  by  the  first  section  of 
pose.  ^^  j^^^  ^j  1852,  which  enacts  that  when  any  decree  or 
order  shall  have  been  made  directing  the  sale  of  any 
lands /or  any  pv/rpose  whxitever,  every  person  seised  or 
possessed  of  such  land,  or  entitled  to  a  contingent  right 
therein,  being  a  party  to  the  suit  or  proceeding  in  which 
such  decree  or  order  shall  have  been  made,  and  bound 
thereby,  or  being  otherwise  bound  by  such  decree  or 
order,  shall  be  deemed  to  be  so  seised  or  possessed  or 
entitled  (as  the  case  may  be)^  upon  a  trust  within  the 
meaning  of  the  Trustee  Act,  1850  ;  and  in  every  such 

(a)  Paterson  ▼.  Patersofi,  2  £q.  SI. 
(6)  Bristow  y.  Booth,  5  C.  P.  SO. 
(c)  9  Ha.  221. 

id)  Be  CoUingtvood,  6  W.  R.  586 ;  and  see  J2e  fTisd,  6  De  0.  fc  & 
415. 
(e)  Be  Owning,  6  Ch.  72. 
/)  Sec  29! 


as 
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case  the  Court  may,  for  the  purpose  of  carrying  such 
sale  into  effect,  make  an  order  vesting  such  lands  or 
any  part  thereof  for  such  estate  as  the  Court  shall  think 
fit,  either  in  any  purchaser  or  in  such  other  person ; 
and  every  such  order  is  to  have  the  same  effect  as  if 
such  person  so  seised,  or  possessed,  or  entitled,  had 
been  free  from  all  disability,  and  bad  duly  executed  all 
proper  conveyances  and  assignments  of  such  lands  for 
such  estates  (g). 

Under  section  30,  after  judgment  for  the  specific  Conrt  to 
performance  of  a  contract  concerning  any  lands,  or  for  p^^JiJJ^^Jj!.* 
the  partition  (h)  or  exchange  of  any  lands,  or  generally  tees  of  lands 
after  an  order  for  the  conveyance  or  assignment  of  any  ^iJJJ§;"and  w 
lands,  either  in  cases  arising  out  of  the  doctrine  of  *^  interests 
election  or  otherwise,  the  Court  may  declare  that  any  persons. 
of  the  parties  are  trustees  of  such  lands  or  any  part 
thereof  within  the  meaning  of  the  Act,  or  declare  con- 
cerning the  interests  of  unborn  persons  who   might 
claim  under  any  party,  or  under  the  will  or  voluntary 
settlement  of  any  person  deceased,  who  was  during  his 
lifetime  a  party  to  the  contract  or  transactions  concern- 
ing which  such  order  is  made,  that  such  interests  of 
unborn  persons  are  the  interests  of  persons  who,  upon 
coming  into  existence,  would  be  tioistees  within  the 
meaning  of  this  Act,  and  thereupon  the  Coui*t  may 
make  such  orders  as  to  the  estates,  rights,  and  interests 
of  such  persons,  born  or  unborn,  as  might  under  the 
provisions  of  the  Act  be  made  concerning  the  estates, 
rights,  and  interests  of  trustees  bom  or  unborn. 

The  order  binds  all  equitable  interests,  and  a  vesting 
order  as  to  them  is  unnecessary  (i). 

In  a  partition  suit,  the  Court  declared  an  infant 


-  (^)  As  to  sales  for  payment  of  debts,  see  ariUf  p.  505  ;  Seton,  587 ; 
fTake  y.  JVahi,  17  Jur.  545  ;  Wood  y.  BeeOeaUme,  1  K.  &  J.  213. 

(A)  Or  for  sale  in  a  partition  action ;  see  sec.  7  of  the  Partition  Act, 
1868,  aiUe^  p.  864. 

(t)  B6  n^Uliams,  5  De  G.  fc  S.  515. 
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defendant  a  trustee  of  such  of  the  shares  as  were 
allotted  to  other  parties  (k), 
Foichase  Money  payable   to   an  infant  in   discharge  ot  any 

dealt  with,      lands,  stock  or  chose  in  action  conveyed,  assigned,  or 

transferred  under  the  Act  is  to  be  paid  into  Court  (Q. 
Power  to  By  sections  82,  33,  34  &  35  of  the  Act  of  1850,  and 

SStSSl'^^''  8.  9  of  the  Act  of  1852,  the  Court  may  appoint  new 
trustees,  whenever  it  is  inexpedient  or  difficult  to  do  so 
without  the  assistance  of  the  Court,  and  may  vest  the 
trust  property  in  them  with  all  the  powers  of  the  old 
trustees.  This  will  now  be  done  upon  an  application 
by  originating  summons  in  chambers  (m). 
Cases  under  A  new  trustee  will  be  appointed  in  place  of  an  infant 
^^  ^^^  trustee  (n),  but  without  prejudice  to  the  infant's  right 
to  be  restored  to  the  trusteeship  on  attaining  twenty- 
one  (o).  The  31st  sec  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  has  been  held  not  to  apply  to 
such  a  case{p). 

Service  on  the  infant  heir  of  the  last  surviving 
trustee  has  been  held  unnecessary  (q) ;  but  the  late 
Master  of  the  Rolls  declined  to  follow  these  cases  (r). 
Where  infants  had  been  made  respondents  to  a  petition 
for  the  appointment  of  new  trustees,  service  on  them 
of  the  common  petition  at  the  Rolls  for  the  appoint- 
ment of  a  guardian  ad  lUem  was  dispensed  with  (b). 
Where  there  are  no  trustees  under  a  will,  a  petition  to 
appoint  trustees  must  be  served  on  the  testator's 
heir  (t). 

(k)  Bowra  v.  Wright,  4  De  0.  Jk  S.  205 ;  and  see  Sh^aherd  ▼. 
Churehillt  26  Beav.  21,  and  Seton,  581—588. 

{I)  Sec.  48. 

(m)  See  post,  p.  528. 

(n)  lie  Porter,  2  Jur.  N.  S.  849 ;  Be  Gartaide,  1  W.  R.  196. 

(o)  Be  Shelmerdine,  83  L.  J.  Ch.  474  ;  Bs  Brunt,  W.  N.  1888,  220. 

(p)  Be  TalUUire,  W.  N.  1885,  191. 

{q)  Be  Tweedy,  9  W.  R.  898 ;  i20  Willan,  9  W.  R.  889 ;  FwvU 
V.  Abraham,  W.  N.  1866,  126 ;  Be  LiUU,  7  Eq.  828. 

(r)  Be  Jones,  22  W.  R.  837 ;  and  see  i2e  Cooper,  9  W.  R.  531. 

\s)  Be  Young,  21  L.  T.  K.  S.  556 ;  bnt  see  ante,  p.  487  (Q. 

\t)  Gunson  v.  Simpson,  5  Eq.  332  ;  Be  Smirthiraite,  11  £q.  251  ; 
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The  Court  may  order  the  costs  and  expenses  of  and  Oosts  may  be 
relating  to  the  petitions,  orders,  directions,  conveyances,  SJu^ 
assignments,  and  transfers,  to  be  made  in  pursuance  of 
the  Act,  or  any  of  them,  to  be  paid  and  raised  out  of  or 
from  the  lands  or  personal  estate,  or  the  rents  or  produce 
thereof,  in  respect  of  which  the  same  respectively  shall 
be  made,  or  in  such  manner  as  the  Ck)urt  shall  think 
proper  (u). 

In  the  matter  of  a  trust,  the  costs  of  an  infant  trustee 
are  borne  by  the  fund  (x). 

If  an  equitable  mortgagee  commence  proceedings  to  Costs  of 
realize  his  security,  he  is  entitled  to  his  costs  in  priority  mortgagee  In 
to  the  infant  heir  of  the  mortgagor;  but  it  would  be  J^i^^^^l^ 
otherwise  if  he  asked  also  for  administration  of  the 
mortgagor's  estate  (y), 

A  mortgagor,  who  pays  off  the  debt,  must  pay  the  Of  mortgagor, 
costs  of  a  vesting  order  rendered  necessary  by  the  mort- 
gagee dying  and  leaving  an  infant  heir  (z). 

On  a  sale  by  the  Court,  the  costs  of  an  application  to  Getting  in 
get  in  the  legal  estate  of  an  infant  would  be  payable  i^^e  by 
out  of  the  purchase  money  (a)  ;  but  it  is  now  usual  to  Court 
throw  these  costs  on  the  purchaser  by  condition  (6). 

For  the  costs  where  a  person  contracts  to  sell  an 
estate,  and  dies  leaving  an  infant  heir  or  devisee,  see 
€mte{c). 

Where  a  petition  is  presented  under  the  Act,  the  Suit  may  be 
Court  may  postpone  making  any  order,  until  the  right  "*^*^* 
of  the  petitioners  shall  have  been  declared  in  proceed- 
ings instituted  for  that  purpose  (d). 

bat  an  order  was  made  in  Se  OiU  (1871,  Malins,  y.-C.}>  though  the 
heir  could  not  be  found  ;  see  Seton,  625. 

(u)  Sec  61. 

{x)  JBxp.  Cant,  10  Yes.  664 ;  Sxp.  Dames,  16  Jur.  882. 

(y)   Wade  v.  Wtvrd,  i  Drew.  602. 

(z)  Baep,  Ovnmawfiey,  10  Sim.  298 ;  King  v.  Smith,  6  Ha.  478 ;  and 
see  Be  Stuart,  4  De  0.  Jk  J.  817  ;  JU  Jones,  2  De  G.  F.  k  J.  664 ;  JU 
Phillips,  4  Ch.  629,  cases  of  lunatics. 

(a)  Ayles  v.  Cox,  17  Beay.  684  ;  Bradley  v.  MiMUon,  16  Beav.  294. 

(6)  Dan.  Ch.  Pr.  2127.  (c)  p.  88.  (d)  Sec.  63. 
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Gonstractiye 
troBtee  when 
within  the 
Act. 


Orders  in 
Chambers. 


The  Court  has  jurisdiction  to  declare  a  person  a 
constructive  trustee  within  the  Act  on  petition  («) ;  but 
an  action  will  be  directed  if  there  is  any  doubt,  as 
where  stock  has  been  bought  in  an  infant's  name,  and 
he  is  sought  to  be  declared  a  trustee  (/),  and  the  same 
principle  applies  to  lands  (g)  ;  so  also  where  the  matter 
rests  in  contract,  as,  before  the  Ck)nveyancing  and  Law 
of  Property  Act,  1881,  where  land  was  agreed  to  be  sold, 
and  the  vendor  died  leaving  an  infant  heir  or  devisee  (A); 
or  where  an  option  is  given  to  purchase  a  partnership 
shai'e,  which  becomes  vested  in  an  infant  (i) ;  but  the 
case  is  different  where  the  contract  is  executed  by  pay- 
ment of  the  purchase  money  {k),  or,  it  seems,  if  the  sale 
is  made  under  compulsory  powers  ({). 

Applications  under  these  Acts,  in  all  cases  where  a 
judgment  or  order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  stock,  or  of  any  heredita- 
ments, corporeal  or  incorporeal,  of  any  tenure  or  de- 
scription, whatever  may  be  the  estate  or  interest  therein, 
should  now  be  made  by  summons  in  chambers  (m). 
New  trustees  may  also  now  be  appointed  upon  an 
originating  summons  in  chambers,  and  a  vesting 
order  may  be  made  (n).  After  an  order  on  petition  for 
the  appointment  of  proper  persons  as  new  trustees,  and 
for  an  inquiry  as  to  the  trust  funds,  with  liberty  to 
apply  in  chambers  for  a  vesting  order,  an  order  may  be 
made  in  chambers  appointing  the  new  trustees,  and 


(e)  Be  Angdo,  6  De  O.  &  S.  278. 

(/)  Devoy  v.  Devoy^  8  Sm.  ft  0.  408 ;  Stem  y.  SUm$,  8  Jar.  K.  S. 
708. 

{g)  CoUinson  v,  CoUinson,  8  Do  G.  M.  k  0.  409. 

(A)  JU  CarpefUer,  Kay,  418  ;  Me  Weeding,  4  Jur.  N.  a  707  ;  JB» 
^ttWtfr,  W.  N.  1866,  83  ;  Re  Probert,  1 W.  R.  £87.    But  see  anU,  p.  88. 

(i)  Re  Burt,  9  Ha.  289  ;  Exp.  WiUiams,  11  Sim.  54. 

{k)  Re  Cuming,  5  Ch.  72 ;  Re  BumU,  W.  N.  1866,  125,  and  see 
Be  Taylor,  ibid,  5  ;  Bt  CoUing%Dood,  6  W.  R.  526. 

({)  Be  Lowry,  15  £q.  78. 

(m)  B.  8.  C,  OnJ.  LV.  r.  2  (8). 

(n)  fi.  &  C,  Ord.  LY.  r.  18  a. 
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directing  that  the  right  to  call  for  a  transfer  of  and  to 
transfer  into  their  own  names  the  stock  mentioned  in 
the  certificate  made  upon  the  inquiry,  do  vest  in  the 
new  trustees ;  but  the  order  must  show  on  the  tsuce  of  it 
that  the  statutory  requirements  have  been  satisfied  (o). 
The  Bank  of  England  has  refused  to  act  upon  a  vesting 
order  of  stock  made  in  Chambers  under  R.  S.  C,  Ord. 
LV.  r.  13a  (p),  but  cannot  refuse  to  act  if  the  order  is 
made  on  motion  in  proceedings  originated  by  a  summons 
in  Chambers  under  that  Rule  {q). 

(o)  Be  Tweedy,  28  G.  D.  529 ;  and  see  Frodaham  y.  Frodaham,  15 
C.  D.  817 ;  Smith  v.  QUI,  58  L.  T.  628. 
ip)  See  JU  Chifiihs,  W.  N.  1889, 171. 
(q)  JRe  JoMS,  W.  N.  1889,  196. 


S.Ii.I.  H   M 


CHAPTER  XXXIII. 

SPECUL  CASE. 

Under  Turner's  Act  (a),  persons  interested  in  ques- 
tions cognizable  by  the  Court  of  Chancery  might,  upon 
a  statement  of  facts,  obtain  the  opinion  and  direction 
How  infant    of  the  Court  without  any  consequential  relief.     Infants 
might  concur.  y^Q^Q  empowered  to  concur  (6)  by  their  guardians,  if  the 
latter  had  no  adverse  interest  (c).     "  Guardian  "  in  this 
section  meant  the  father  or  testamentary  guardian,  or 
guardian  appointed  by  the  Court,  not  being  a  special 
guardian  appointed  under  the  provisions  of  the  Act  (d). 
How  special    The  Court  might  by  order  made  in  the  matter  of  any 
appointed,      ii^fej^t,  upon  the  application  of  such  infant  by  motion  or 
petition,  appoint  any  person  shown  by  affidavit  to  be 
a  fit  person,  and  to  have  no  interest  adverse  to  the 
interest  of  the  infant,  to  be  the  special  guardian  of  such 
infant,  for  the  purpose  of  concurring  in  the  case  in  the 
name  and  on  behalf  of  the  infant,  and  any  person  so 
appointed  may  lawfully  so  concur ;  but  the  Court  might 
require  notice  of  such  application  to  be  given  to  such 
person,  if  any,  as  the  Court  should  think  fit  (e). 

Applications  under  this  section  were  made  in  Court  (/), 
by  motion,  not  petition  (9).     A  next  friend  was  not 

(a)  18  k  14  Vict.  c.  85  ;  repealed  by  46  k  47  Vict  a  49. 

(6)  Sec  1. 

(c)  Sec.  4. 

{d)  Sec.  84. 

(e)  Sec.  6. 

(/)  ThamhiU  v.  C&plestone,  10  Ha.  App.  67. 

Q)  Re  GoodfdUno,  1  W.  R.  446. 
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necessary  (A).  An  affidavit  was  required  showing  that 
the  proposed  guardian  was  a  fit  person,  and  had  no 
adverse  interest  (i). 

If  the  father  of  an  infant  with  no  adverse  interest 
was  a  party,  it  was  unnecessary  to  appoint  a  special 
guardian  (k). 

Where  an  order  under  the  last  section  was  made  Order  to  ap- 
without  notice  to  the  guardian  of  the  infant,  the  Ck)urt  g^^d^^^ 
might  discharge  the  order,  upon  the  application  of  such  without 
guardian  by  motion  or  petition,  and  appoint  some  other  discharged, 
fit  person  to  be  the  special  guardian  (Q. 

In  the  title  to  the  special  case  the  infants  were  to  be  Title  of  case 
described  as  such  (m) ;  and  it  was  necessary  to  state  how  ment  as  to 
the  guardian  or  special  guardian  was  appointed  (n),         guardian. 

It  was  necessary  for  the  case  to  be  siraed  by  coun-  Case  to  be 

...  signed  by 

sel  (o).     The  same  counsel  might  sign  for  all  parties  (p) ;  counsel. 

but  it  was  requisite  that  there  should  be  separate  counsel 

for  the  infants  at  the  hearing,  though  the  same  solicitor 

appeared  for  all  parties  (q). 

After  a  special  case  was  filed  and  appearances  en-  Infant  not 

tered,  all  the  parties  not  under  disability  were  bound  st^ements  in 

by  the  statements  in  the  case:  but  infants  and  other  case  ^4^  ^^^® 

.  '  given  to  set 

persons  under  disability  were  only  bound  when  leave  down. 
had  been  given  by  the  Court  to  set  down  the  case  (r). 

Application  for  leave  to  set  down  the  case,  where  an  Application 
infant  was  a  party,  was  made  by  motion,  and  leave  ^l  ^^ 
might  be  given  if  the  Court  was  of  opinion  that  it  was 
proper  that  the  question  raised  therein  should  be  deter- 


(A)  Sxp.  Craig,  15  Jar.  762. 
(«)  Ihid. 

Ck)  EUia  Y.  Ouitton,  18  L.  T.  269.     See,   however,  Cadman  v. 
Cadman,  W.  N.  1871,  76. 
(0  Sec.  6. 
(m)  Sec.  7. 
(n)  Sec.  9. 
(o)  Sec.  10. 
(j9)  Ba^.  Craig. 

(V)  Wright  v.  Woodham,  17  L.  T.  298. 
(r)  Sec  11. 

M  M  2 
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mined  thereon,  and  was  satisfied  by  affidavit  or  other 
sufficient  evidence  that  the  statements  contained 
therein,  so  far  as  they  affected  the  interest  of  the  infant, 
were  true ;  but  otherwise  might  refuse  the  application  ; 
but  if  the  Court,  upon  the  hearing  of  the  application, 
was  of  opinion  that  the  question  was  a  proper  one  to  be 
determined,  but  was  not  satisfied  that  the  statements 
contained  therein,  so  far  as  they  affected  the  interest  of 
the  infant,  were  true,  it  might  direct  inquiries  in  cham- 
bers, and  on  further  application  by  motion,  upon  the 
inquiries  being  answered,  the  Court  might  give  or  refuse 
leave  to  set  down  the  special  case  (s). 

It  was  necessary  that  the  application  to  set  down 
should  be  made  in  Court  (t).  The  Court  was  in  one 
case  satisfied  with  counsers  statement  that  the  state* 
ments  in  the  case  were  true,  and  dispensed  with  the 
usual  affidavit  (u). 
Amendment.  Where  a  necessary  party  came  into  existence  after 
the  special  case  had  been  set  down,  the  Court  on  ex 
parte  motion  discharged  the  order  setting  it  down,  and 
gave  leave  to  amend  by  making  the  infant  a  party,  and 
said  fresh  appearances  should  be  entered  for  all  the 
defendants,  and  then  a  new  order  would  be  made  for 
setting  it  down,  when  the  amended  case  would  take  the 
place  of  the  original  case  in  the  paper  (x).  An  order 
was  necessary  appointing  a  special  guardian  to  an  infant 
bom  after  the  setting  down  (y).  Where  a  child  born  a 
few  days  before  the  special  case  was  filed,  had  been 
accidentally  omitted,  and  the  case  came  on  for  hearing, 
the  Court  prefaced  the  decree  with  an  order  that  the 
case,  amended  by  stating  the  name  of  the  infant  and 


(«)  Sec.  13. 

(0  Sidebotham  y.  fFats<m,  1  W.  R.  229. 

(it)  Eltces  y.  JSltoes,  20  W.  R.  480. 

(x)  Thislethwaite  v.  Gamier,  5  De  6.  k  S.  78  ;  Savage  y.  Snell, 
11  Bq.  264.  See,  however,  Palmer  y.  Flower,  18  W.  R.  887,  where 
a  snpplemental  statement  was  ordered  to  he  filed. 

{y)  Cadman  t.  Cadman,  W.  N.  1871,  76. 
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the  appointment  of  guardian,  should  be  set  down  against 
the  infant  defendant  {z). 

Where  a  female  party  to  a  special  case  married  after 
the  case  was  set  down,  the  proper  course  was  said  to  be 
to  discharge  the  order  to  set  down,  and  amend  the  case 
by  making  the  husband  a  party ;  and  then  apply  to  set 
it  down  afresh  (a). 

Though  the  Act  is  repealed,  R.  S.  C,  Ord.  XXXIV.,  Present 
provides  for  the  stating  of  special  cases,  and  (by^  ^' 
r.  8)  any  special  case  may  be  stated,  for  the  same 
puiposes  and  in  the  same  manner  as  was  provided  by 
the  repealed  Act,  and  the  same  is  to  be  deemed  to  be 
a  special  case  stated  in  a  matter  within  the  meaning  of 
the  Order. 

The  Order  provides  (r.  1)  that  the  parties  to  any 
cause  or  matter  may  concur  in  stating  the  questions  of 
law  arising  therein  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.  Every  such  special  case  is  to  be 
divided  into  paragraphs  numbered  consecutively,  and  is 
to  state  concisely  such  facts  and  documents  as  may  be 
necessary  to  enable  the  Court  to  decide  the  questions 
raised  thereby.  The  documents  may  be  referred  to  in 
the  argument,  and  the  Court  may  draw  from  the  facts 
and  documents  any  inference  which  might  have  been 
drawn  if  they  had  been  proved  at  a  trial.  If  it  appear 
to  the  Court  or  a  judge  that  there  is  in  any  cause  or 
matter  a  question  of  law  which  it  would  be  convenient 
to  have  decided  before  any  evidence  is  given,  or  any 
question  or  issue  of  fact  is  tried,  or  before  any  reference 
is  made  to  a  Referee  or  an  Arbitrator,  the  Court  or  judge 
may  make  an  order  accordingly,  and  may  direct 
such  question  of  law  to  be  raised  for  the  opinion  of  the 
Courty  either  by  special  case  or  in  such  other  manner 
as  the  Court  or  judge  may  deem  expedient,  and  all  such 
further  proceedings  as  the  decision  of  such  question 

{z)  Bamaby  v.  Tauell,  11  Eq.  8«8,  870. 
(a)  JUy  T.  Btough,  18  Eq.  462. 
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of   law    may  render  unnecesaaiy  may  thereupon   be 
stayed  (c).    Every  special  case  is  to  be  printed  by  the 
plaintiff,  and  signed   by  the  several  parties  or  their 
counsel  or  solicitors,  and  is  to  be  filed  by  the  plain- 
Statements  in  tiff  (d).     No  special  case  in  any  cause  or  matter  to 
*P®^^^*®*^     which  (amongst  others)  an  infant  is  a  party  shall  be  set 
proyedas        down  for  argument  without  leave  of  the  Court  or  a 
f^nte.  ju<igG>  ^^^  application  for  which  must  be  supported  by 

sufficient  evidence  that  the  statements  contained  in  such 
special  case,  so  far  as  the  same  affect  the  interest  of 
such  infant,  ai*e  true  (e).  Either  party  may  enter  u 
special  case  for  argument  by  delivering  to  the  proper 
officer  a  memorandum  of  entry  in  the  form  provided  {/), 
and  also  if  any  infant  be  a  party  to  the  cause  or  matter, 
producing  a  copy  of  the  order  giving  leave  to  enter  the 
same  for  argument  (9).  Under  r.  6  the  parties  to  a 
special  case  may  agree  as  to  the  costs,  and  r.  7  provides 
that  the  Order  is  to  apply  to  every  special  case  stated 
in  a  cause  or  matter,  or  in  any  proceeding  incidental 
thereto. 

This  procedure  has  practically  superseded  the  more 
cumbrous  machinery  of  Turner's  Act ;  it  is  only  neces- 
sary that  a  writ  or  originating  summons  be  issued,  to 
give  the  Court  or  a  judge  jurisdiction  to  determine  the 
question  in  dispute,  under  this  Order. 

(e)  Ord.  XXXIV.  r.  2. 

{d)  Ibid.  p.  8. 

(«)  Ibid,  r.  4 ;  and  see  anU,  p.  499. 

(/)  Form  25  in  App.  O.  to  R.  S.  0. 

(})  Ibid.  r.  5. 
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PART    I. 


The  Settled  Estates  Act,  1877  (a). 

The  word  **  Settlement,"  as  used  in  this  Act,  includes  every  "Settlement** 
instrument,  or  any  number  of  instruments,  under  which  any  defined, 
hereditaments  of  any  tenure,  or  any  estates,  or  interests  in  any 
such  hereditaments  stand  limited  to  or  in  trust  for  any  persons 
by  way  of  succession,  including  any  instruments  affecting  the 
estates  of  any  one  or  more  of  such  persons  exclusively ;  and  the 
term  ''  settled  estates  *'  signifies  all  hereditaments  of  any  tenure, 
and  all  estates  or  interests  in  any  such  hereditaments  which  are 
the  subject  of  a  settlement ;  and  all  estates  or  interests  in  re- 
mainder or  reversion  not  disposed  of  by  a  settlement,  and  revert- 
ing to  a  settlor  or  descending  to  a  testator's  heir,  are  deemed 
estates  coming  to  such  settlor  or  heir  under  the  settlement ;  and 
in  determining  what  are  settled  estates  within  the  Act,  the  Court 
is  to  be  governed  by  the  state  of  facts,  and  by  the  trusts  or  limi- 
tations of  the  settlement  at  the  time  of  the  said  settlement  taking 
effect  (6).  Under  this  section  it  would  seem  that  the  whole  estate 
may  be  included  in  the  order  of  sale,  though  some  undivided 
shares  have  become  absolutely  vested,  such  persons  of  course  con- 
senting (e).  The  existence  of  a  trust  for  sale  does  not  prevent  the 
Act  applying  (eQ. 

In  eases  falling  within  the  Act,  the  Court  may  (e),  if  it  deems  Oonrt  may 

authorize 


(a)  See  anU,  p.  871 ;  Middleton  on  the  Settled  Estates  Acts ;  Seton, 
1474—1509 ;  Dan.  Ch.  Pr.  2281—2812. 

{b)  Sec.  2. 

(c)  lU  SJupheanTs  Settled  Estates,  8  Eq.  671,  and  cases  there  cited. 

((Q  Be  Greene,  10  Jar.  N.  S.  1098  ;  Be  Laing's  Settled  SsUUea,  1  Eq. 
416  ;  Collett  v.  GolUtt,  2  Eq.  208. 

(e)  Sec.  4. 


leases* 
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Conditions  to 
beobseryed. 


Decisions 
upon  sec.  2. 


it  proper  and  consistent  with  a  due  r^ard  for  the  interests  of  all 
parties,  authorize  leases  of  an j  settled  estates,  or  of  any  rights  or 
privileges  over  or  affecting  any  settled  estates,  for  any  purpose 
whatsoever,  whether  involving  waste  or  not,  provided  certain 
conditions  be  observed  ;  which,  shortly  stated,  are  as  follows : — 

1st  Every  lease  shall  take  effect  in  possession  at  or  within  one 
year  after  the  making  thereof,  and  shall  for  an  agricultural  or 
occupation  lease  not  exceed  twenty-one  years  in  England,  and 
thirty-five  years  in  Ireland ;  and  for  a  mining  lease,  or  a  lease 
of  water,  water-mills,  way-leaves,  water-leaves,  or  other  rights  or 
easements,  forty  years ;  and  for  a  repairing  lease,  sixty  years ; 
and  for  a  building  lease,  ninety-nine  years  ;  or  where  the  Court 
is  satisfied  that  it  is  the  usual  custom  of  the  district,  and  beneficial 
to  the  inheritance  to  grant  leases  for  longer  terms,  then  (except  as 
to  agricultural  leases)  for  such  term  as  the  Court  shall  direct 

2nd.  On  every  lease  the  best  rent  is  to  be  reserved  that  can 
be  reasonably  obtained,  without  any  fine ;  but  in  the  case  of  a 
mining  lease,  repairing  lease,  or  building  lease,  a  peppercorn  rent 
or  any  smaller  rent  than  that  which  is  ultimately  payable  may 
be  made  payable  during  all  or  any  part  of  the  first  five  years. 

drd.  In  mining  leases,  when  the  person  entitled  to  the  rents  is 
entitled  to  work  mines  for  his  own  benefit,  one  fourth  part  of  the 
rent,  and  otherwise  three  fourth  parts  must  be  invested  as  capital ; 
and  in  every  such  lease  provision  must  be  made  to  ensure  such 
application  of  this  portion  of  the  rent  by  the  appointment  of 
trustees  or  otherwise. 

4tL  No  lease  may  authorize  the  felling  of  any  trees,  except  so 
far  as  necessary  for  the  purpose  of  clearing  the  ground  for  build- 
ings, excavations,  or  other  works  authorized  by  tlie  lease. 

5th.  Every  lease  must  be  by  deed,  and  the  lessee  is  to  execute 
a  counterpart  thereof ;  and  every  lease  is  to  contain  a  condition 
for  re-entry  on  non-payment  of  rent  for  a  period  of  not  more  than 
twenty-eight  days. 

The  fifth  section  provides  for  the  insertion  of  such  special  cove- 
nants, &c.,  as  the  Court  deems  expedient. 

Where  the  testator  had  entered  into  contracts  for  granting 
leases,  the  terms  of  which  were  not  identical  with  those  contained 
in  the  Act,  it  was  held  that  an  Act  of  Parliament  must  be  applied 
for  (/) ;  but  under  s.  12  of  the  Settled  Land  Act,  1882,  a  tenant 
for  life  or  person  having  the  powers  of  a  tenant  for  life  (g)  mar 
now  grant  leases  for  giving  effect  to  any  contract  made  by  a  pre- 
decessor in  title,  which  would  have  bound  the  successors  in  title  ; 
and  for  giving  effect  to  a  covenant  for  renewal,  by  which  the  land 


(/)  Cua  V.  MiddUtan,  8  De  G.  F.  &  J. 
Bruce,  29  Beav.  567. 
ig)  See  ante,  p.  876. 


88  :  see  also  Savile  v. 
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is  bound.  Building  leases  have  been  allowed  for  600  years  (h) 
and  999  years  (t) ;  but  in  the  latter  case  the  Court  required 
evidence  that  the  land  could  not  be  beneficially  let  on  other 
terms.  A  lease  will  be  regarded  as  "  taking  effect  in  possession/' 
where  made  upon  the  surrender  of  an  existing  lease,  though  an 
under-lease  granted  by  the  surrendering  lessee  is  unexpired  (k), 
**  The  best  rent "  means  the  best  that  can  reasonably  be  had  under 
the  circumstances^  taking  into  account  the  value  of  a  surrendered 
lease  (Q.  A  lease  of  mines  may  include  land  necessary  for  work- 
ing them  (m). 

Under  sec.  6,  parts  of  the  settled  estates  may  be  leased ;  by  S^jdiary 
sec  7,  leases,  whether  granted  under  the  Act  or  not,  may  be  ^^^^ 
surrendered  either  for  the  purpose  of  renewal  or  not ;  and  new 
leases  may  be  granted  of  the  whole  or  any  part  of  the  heredita- 
ments comprised  in  any  surrendered  lease ;  by  sec.  8,  the  power 
to  authorize  leases  extends  to  authorize  preliminary  contracts  to 
grant  any  such  leases,  and  any  of  the  terms  of  the  contracts  may 
be  varied  in  the  lease.  Sections  23,  24,  and  25,  provide  who  is 
the  proper  person  to  make  an  application  to  the  Court,  and  what 
consents  are  required  ;  see  pott,  pp.  539,  540.  The  powers  of  the 
Court  under  the  Act  extend  to  all  settlements  except  certain 
parliamentary  entails  (n). 

In  the  case  of  all  settlements  made  after  Nov.  1st,  1856  (o),  any  In  the  case  of 
person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  s^tlements 
profits  of  any  settled  estates  for  an  estate  for  any  life,  or  for  a  ^^^  ^^^  i^^^ 
term  of  years  determinable  with  any  life  or  lives,  or  for  any  tenant  for 
greater  estate,  either  in  his  own  right  or  in  right  of  his  wife,  life  may 
unless  the  settlement  shall  contain  an  express  declaration  to  the  l^Jf^tvK)ne 
contrary,  and  also  any  person  entitled  to  the  possession  or  to  the  years  without 
receipt  of  the  rents  and  profits  of  any  unsettled  estates  as  tenant  application  to 
by  the  courtesy  or  in  dower,  or  in  right  of  a  wife  who  is  seised  in  *he  Court, 
fee,  may  without  any  application  to  the  Court,  demise  (p)  the  same 
or  any  part  thereof  except  the  principal  mansion  house  and  the 
demesnes  thereof,  and  other  lands  usually  occupied  therewith, 
from  time  to  tune,  for  any  term  not  exceeding  twenty-one  years, 


(h)  Be  Cross's  Charity,  27  Beav.  692. 

(i)  Be  Carres  Settled  Estates,  9  W.  E.  776. 

Ik)  Be  Forces  SeUled  EstaU,  8  £q.  809. 

{1)  Be  Bavolins'  Estate,  1  £q.  286. 

(m)  Be  Beveley,  11  W.  E.  744 ;  Be  JFallaee,  W.  N.  1869,  66. 

(n)  Ss.  55,  67. 

<o)  See  88.  46,  67. 

(p)  Under  sec.  47,  eveiy  demise  authorized  by  this  section  is  valid 
against  the  lessor  and  all  persons  entitled  to  estates  subsequent  to  him 
under  the  same  settlement,  and  the  wife  of  the  lessor,  and  all  persons 
claiming  under  the  wife  or  husband  of  the  lessor  (as  the  case  may  be). 


538  APPENDIX. 

in  England,  or  thirty-five  years  in  Ireland,  to  take  effect  in  posses- 
sion,  or  within  one  year  from  the  making  thereof;  but  every 
lease  must  be  made  by  deed,  and  the  best  rent  that  can  be 
reasonably  obtained  must  be  thereby  reserved,  without  any  fine 
or  other  benefit  in  the  nature  of  a  fine,  which  rent  shall  be  inci- 
dent to  the  immediate  reversion  ;  and  such  demise  must  not  be 
made  without  impeachment  of  waste  and  must  contain  a  covenant 
for  payment  of  the  rent  and  such  other  usual  and  proper  covenants 
as  the  lessor  shall  think  fit,  and  also  a  condition  of  re-entry  on 
non-payment  of  rent  for  a  period  of  not  more  than  twenty-eight 
days,  and  a  counterpart  of  every  deed  of  lease  must  be  executed 
by  the  lessee  (g).  Under  sec.  49,  which  provides  that  aU  powers 
given  by  the  Act  may  be  executed  by  guardians  on  behalf  of 
infants,  the  power  of  leasing  conferred  by  sec  46  may,  it  is  con- 
ceived, be  so  executed,  without  any  application  to  the  Court. 
Court  may  ^y  ^^^  ^^^^  section  the  Court  may,  if  it  shall  deem  it  proper 

authorize  a      and  consistent  wnth  a  due  regard  for  the  interests  of  all  parties, 
sale.  ^112  i\jj^Q  ^Q  i^Q  authorize  a  sale  of  the  whole  or  any  parts  of 

any  settled  estates,  or  of  any  timber  (not  being  ornamental  timber) 
growing  on  any  settled  estates,  and  every  such  sale  is  to  be  con- 
ducted and  confirmed  in  the  same  manner  as  by  the  rules  and 
practice  of  the  Court  for  the  time  being  is  required  in  the  sale  of 
lands  sold  under  a  decree.    Before  the  Court  was  by  B.  S.  C, 
Ord.  LI.  r.  1a  (r),  empowered  to  direct  a  sale  altogether  out  of 
Court,  no  sale  under  the  Act  could  be  so  made  («) ;  but  subject  to 
certain  provisions  already  mentioned  (t),  sales  are  now  allowed  to 
be  so  effected. 
Consideration      ^7  ^^*  ^®>  where  land  is  sold  for  building  purposes,  the  Court 
may  be  fee-     may  allow  the  whole  or  any  part  of  the  consideration  to  be  rent 
farm  rent.       issuing  out  of  such  land.    By  s.  19  minerals  may  be  reserved, 
Minerals  may  with  the  right  of  working  iJiem ;  and  the  purdiaser  may  be 
be  excepted,    required  to  enter  into  any  c(Svenants,  or  submit  to  any  restrictions, 
which  the  Court  may  deem  advisable.    A  sale  of  minerals  apart 
from  the  surface  may  be  made  under  these  sections  (u),  and  a  rent- 
chaige  may  be  reserved  for  damage  done  to  the  surface  (x). 
Court  may  ^7  ^  ^^  ^^^  Court  may  direct  that  any  part  of  any  settled  estates 

authorize         may  be  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or  other 

dedication  for  open  spaces,  sewers,  drains,  or  watercourses,  either  to  be  dedicated 
roads,  &c. 

(9)  Under  sec.  48,  the  execution  of  the  lessor  is  sufEicient  evidence 
of  this  last  condition. 

(r)  See  ante,  p.  866. 

(•)  Be  Kaniey's  SeUled  Elates,  21  C.  D.  128. 

(0  AiUe,  p.  866. 

(u)  lU  Law,  7  Jur.  N.  S.  511 ;  Re  MaUin's  EakUe,  8  Oiff.  198 ;  Mt 
Gray's  JSataU,  W.  N.  1876, 106. 

(«)  Be  MUwofiPs  BsUUe,  6  £q.  248. 
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to  the  public  or  not ;  and  that  the  parts  so  laid  out  shall  remain 
vested  in  the  trustees  of  the  settlement,  or  be  conveyed  to  and 
vested  in  any  other  trustees,  upon  such  trusts  for  securing  the 
continued  appropriation  thereof  to  the  purposes  aforesaid  in  all 
respects,  and  with  such  provisions  for  the  appointment  of  new 
trustees  when  required  as  by  the  Court  shall  be  deemed  advisable. 
The  Court  will  not  make  any  order  under  this  section  unless  there 
is  an  immediate  intention  of  using  the  property  for  building 
purposes  (y).  There  is  now  (2)  power,  under  sec.  21,  to  authorize 
a  sale  or  mortgage  of,  or  charge  upon,  all  or  any  part  of  the  settled 
estates,  to  provide  for  the  cost  of  such  works,  or  it  may  be  defrayed 
out  of  the  rents,  or  out  of  money  liable  to  be  laid  out  in  the 
purchase  of  hereditaments  to  be  settled  in  the  same  manner  as  the 
settled  estates,  or  by  such  other  means  as  by  this  section  provided. 

By  8.  23  any  person  entitled  to  the  possession  or  to  the  receipt  Who  may 
of  the  rents  and  profits  (a)  of  any  settled  estates  for  a  term  of  *PP^y  *^ 
years  determinable  on  his  death,  or  for  an  estate  for  life  (6)  or  any  ^^ere^ 
greater  estate,  and  any  person  so  entitled  as  the  assignee  of  any  confeired 
person  who  but  for  such  assignment  would  be  entitled  to  such  by  Act. 
estates  for  a  term  of  years  determinable  with  any  life  or  for  an 
estate  for  any  life  or  any  greater  estate,  may  apply  to  the  Court 
by  petition  in  a  summary  way  to  exercise  the  powers  conferred 
by  the  Act  (c).    By  sec.  24,  every  application  must  be  made  with  Whose 
the  concurrence  or  consent  of  the  following  parties  ;  viz.,  where  co^?^ 
there  is  a  tenant  in  tail  under  the  settlement  in  existence,  and  of  ^^^"^^' 
full  age,  then  the  parties  to  concur  or  consent  shall  be  such  tenant 
in  tail,  or  if  there  is  more  than  one  such  tenant  in  tail,  then  the 
first  of  such  tenants  in  tail,  and  all  persons  in  existence  having 
any  beneficial  estate  or  interest  under  or  by  virtue  of  the  settle- 
ment prior  to  the  estate  of  such  tenant  in  tail,  and  all  trustees 

{y)  JRe  HurWs  SeUled  Estates,  2  H.  &  M.  196. 

(z)  The  repealed  Acts  gave  no  such  power  ;  Pe  Verumr's  Settled 
Estates,  2  C.  D.  622. 

{a)  See  Taylor  v.  Taylor,  20  Eq.  297  ;  1  C.  D.  426 ;  3  C.  D.  146. 
Where  there  is  no  beneficial  owner  of  the  rents,  trustees  having  the 
legal  estate  may  apply  :  Vine  v.  Raleigh,  24  C.  D.  938.  By  sec.  64  a 
person  is  to  be  deemed  to  be  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  estates,  although  his  estate  may  be  charged 
or  incumbered,  to  any  extent ;  but  the  estates  or  interests  of  the 
parties  entitled  to  any  such  charge  or  incumbrance  are  not  to  be 
affected  by  his  acts,  unless  they  concur  therein. 

{h)  This  seems  to  include  an  estate  durante  viduHate  ;  Williams  v. 
Williams,  9  W.  R.  888 ;  but  the  remaindermen  joined  in  the  appli- 
cation. 

(c)  The  Settled  Estates  Act  Orders,  1878,  contain  directions  and 
forms  for  applications  under  the  Act,  and  to  them  the  practitioner  is 
referred  for  fmrther  information  as  to  the  procedure. 
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Notice  to  be 
given  to 
persons  who 
do  not 
consent. 


Unless 

dispensed 

with. 

Court  may 
dispense  with 
consent. 


Saving  of 
rights  of  non- 
consenting 
})crsons. 


Notice  to  be 
served  on 
trustees,  kc 


having  any  estate  or  interest  on  behalf  of  any  imbom  child  prior 
to  tlie  estate  of  such  tenant  in  tail ;  and  in  every  other  case  the 
parties  to  concur  or  consent  shall  be  all  the  persons  in  existence 
haying  any  beneficial  estate  or  interest  under  or  by  virtue  of  the 
settlement,  and  also  all  trustees  having  any  estate  or  interest  on 
behalf  of  any  unborn  child.  Under  sec.  25,  if  an  infant  is  tenant 
in  tail,  the  Court  may  dispense  with  the  concurrence  or  consent 
of  all  persons  entitled  to  any  estate  or  interest  subsequent  to  such 
estate  tail.  Under  sec  26,  where  on  an  application  under  the 
Act  the  concurrence  or  consent  of  any  such  person  shall  not  have 
been  obtained,  notice  shall  be  given  to  such  person,  in  such 
manner  as  the  Court  shall  direct,  requiring  him  to  notifj  within 
a  time  to  be  specified  in  such  notice,  whether  he  assents  to  or 
dissents  from  such  application,  or  submits  his  rights  or  interests, 
so  far  as  they  may  be  affected  by  such  application,  to  be  dealt 
with  by  the  Court ;  and  every  such  notice  shall  specify  to  whom 
and  in  what  manner  such  notification  is  to  be  delivered  or  left  (d). 
In  case  no  notification  shall  be  delivered  or  left  in  accordance 
with  the  notice  and  within  the  time  thereby  limited,  the  person 
to  or  for  whom  such  notice  shall  have  been  given  or  left  shall  be 
deemed  to  have  submitted  his  rights  and  interests  to  be  dealt  with 
by  the  Court.  Sec.  27  empowers  the  Court  to  dispense  with  notice 
under  certain  circumstances.  Under  sec  28  an  order  may  be 
made,  notwithstanding  that  the  concurrence  or  consent  of  any 
Biich  person  as  aforesaid  shall  not  have  been  obtained,  or  shall 
have  been  refused  ;  but  the  Court  in  considering  the  application  is 
to  have  regard  to  the  number  of  persons  who  concur  in  or  consent 
to  the  application,  and  who  dissent  therefrom,  or  who  submit,  or 
are  to  be  deemed  to  submit,  their  rights  or  interests  to  be  dealt 
with  by  the  Court ;  and  to  the  estates  or  interests  which  such 
persons  respectively  have,  or  claim  to  have,  in  the  estate  as  to 
which  such  application  is  made ;  and  every  order  of  the  Court 
made  upon  such  application  is  to  have  the  same  effect  as  if  all 
such  persons  had  been  consenting  parties  thereto.  Sec  29  enables 
the  Court  to  give  effect  to  any  application,  without  prejudice  to 
the  rights  of  persons  whose  concurrence  or  consent  has  been 
refused,  or  who  have  not  submitted  or  are  not  deemed  to  have 
submitted  their  rights  to  be  dealt  with  by  the  Court,  or  whose 
rights  ought  in  the  opinion  of  the  Court  to  be  excepted.  Under 
sec.  30,  notice  of  any  application  to  the  Court  is  to  be  served  on 
all  trustees  who  are  seised  or  possessed  of  any  estate  in  trust  for 
any  person  whose  consent  or  concurrence  to  or  in  the  application 
is  required,  and  on  any  other  parties  who  in  the  opinion  of  the 
Court  ought  to  be  so  served,  unless  the  Court  shall  think  fit  to 
dispense  with  such  notice. 


id)  See  the  Settled  Estates  Act  Orders,  1878,  rr.  4,  7. 
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The  Act  only  requires  the  concurrence  of  persons  whose  interest  Whose 
<an  be  ascertained,  not  a  person  not  in  existence  ;  for  instance,  consent  is 
the  heir  of  the  tenant  for  life  taking  by  purchase  (e) ;  or  a  class  ^^^^essary. 
which  cannot  be  ascertained  till  a  future  time,  though  some 
members  are  in  existence  (/) ;  but  if  any  of  those  in  existence 
dissent  or  refuse  to  consent,  the  order  can  only  be  made  under  Consent  of 
sec.  28  (g).    Under  sec.  24^  trustees  cannot  consent  on  behalf  of  trustees  not 
beneficiaries  (h).  sufficient. 

An  order  may  be  made  under  sec  28,  though  no  notice  has  been  Consent  dis- 
served under  sec.  26  {%).    Service  on  a  remainderman's  infant  P®'*^^  ''^**^« 
children,  who  might  take  in  substitution  for  their  parent,  has 
been  dispensed  with  (k).    The  consent  of  persons  having  very 
remote  interests  will  be  dispensed  with  (Q. 

Section  70  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  Protection  of 
affords  complete  protection  to  purchasers  (includiDg,  by  sec.  2  (viii.),  purchasers 
lessees  and  mortgagees),  notwithstanding  any  irregularity  or  want  "^    lessees, 
of  jurisdiction  in  the  Court  authorizing  a  sale,  lease,  or  mortgage 
under  the  Settled  Estates  Act,  1877  (m).    Notice  of  any  applica-  Advertise- 
tion  is,  by  sec.  31,  to  be  given  in  such  newspapers  (if  any)  as  the  °^®^^' 
Court  may  direct ;  but  this  ia  not  required,  except  in  very  special 
circumstances  (n).    No  application  can  be  granted,  where  a  similar 
application  has  been  refused  by  Parliament  (o).    Notice  of  the 
exercise  by  the  Court  of  the  powers  of  the  Act  is  to  be  placed  on 
the  settlement,  or  otherwise  recorded  as  the  Court  directs,  for 
preventing  fraud  and  mistake  (p). 

Under  sec  34  the  purchase  money  to  be  received  on  any  sale  Application 

or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any  ®'  purchase 

•^  money. 

(«j)  Beioley  v.  Carter,  4  Ch.  280. 

(/)  Re  StrtUt,  16  Eq.  629. 

Ig)  Re  Strutt;  Rz  Merrjfa  EstaU,  15  W.  R.  307  ;  /te  Uurle'a  Estate, 
2  H.  &  M.  196  :  iZe  HutchxMm,  14  W.  R.  473. 

(h)  Bailey  v.  Holmea,  8  C.  D.  690 ;  Re  Dendy,  4  C.  D.  879.  Re 
PfM  Estate,  16  £q.  631  n.,  is  overruled. 

(i)  Re  Hooke's  EstaU,  W.  N.  1875,  ||29  ;  Re  Cundee,  W.  N.  1877, 
184. 

{k)  Re  Chamberlain,  23  W.  R.  352. 

(l)  Re  Spurway's  Settled  Estates,  10  C.  D.  2$0;  Re  De  Tahley,  1 1 
W.  B.  936  ;  and  see  JTe  Parry,  34  Beav.  462;  Re  Legge,  6  W.  R.  20 ; 
Taylor  v.  Taylor,  1  C.  D.  426. 

(m)  See  Re  Hall-Dare^s  Contract,  21  C.  D.  41.    This  section  enacts 

(1)  that  an  order  of  the  Court  under  any  statutory  or  other  jurisdiction 
shall  not  as  against  a  purchaser  be  invalidated  on  the  ground  of  want 
of  jurisdiction,  or  of  want  of  any  concurrence,  consent,  notice,  or 
service,  whether  the  purchaser  has  notice  of  any  such  want  or  not,  and 

(2)  rescinds  an  exception  in  sec.  40  of  the  Settled  Estates  Act,  1877. 
(»)  Re  ChUeoU,  W.  N.  1877,  259  ;  Re  KUmorey,  26  W.  R.  54. 
(o)  Sec.  82.  (p)  Sec.  83. 
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lease  of  minerals,  may,  if  the  Court  shall  think  fit,  be  paid  to  any 
trustees  of  whom  it  shall  approve,  or  otherwise  is  to  be  paid  into 
Court,  and  applied  as  the  Court  shall  from  time  to  time  direct,  in 
the  purchase  or  redemption  of  the  land  tax,  or  the  dischaige  or 
redemption  of  any  incumbrance  affecting  the  hereditaments  in 
respect  of  which  such  money  was  paid,  or  affecting  any  other 
hereditaments  subject  to  the  same  uses  or  trusts  ;  or  in  the  pat- 
chase  of  other  hereditaments,  to  be  settled  in  the  same  mwuier  u 
the  hereditaments  in  respect  of  which  the  money  was  paid  ;  or  in 
payment  to  any  person  becoming  absolutely  entitled  ;  and,  as  we 
have  seen,  sec.  21  empowers  the  Court  to  direct  it  to  be  applied 
in  payment  of  the  works  authorized  by  sec.  20.     The  application 
of  the  money  under  sec.  34  may,  if  the  Court  shall  so  direct,  be 
made  by  the  trustees  (if  any),  without  any  application  to  the 
Court,  or  otherwise  upon  an  order  of  the  Court,  upon  the  petition 
of  the  person  who  would  be  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  land,  if  the  money  had  heen 
invested  in  the  purchase  of  land  (q),    Wbere  money  was  at  the 
commencement  of  the  Setded  Land  Act,  1882  (Slst  Dec  1882),  or 
is  since  paid  into  Court  under  (amongst  other  Acts)  the  Settled 
Estates  Act,  1877,  and  is  liable  to  be  Ikid  out  in  the  purchase  of 
land,  it  maybe  invested  or  applied  as  capital  money  arising  nnder 
the  Settled  Land  Act,  1882  (r).     UntU  the  money  can  be  eo 
applied,  it  is  to  be  invested  in  some  or  one  of  the  investments  in 
which  cash  under  the  control  of  the  Court  is  for  the  time  being 
authorized  to  be  invested  («),  and  the  interest  or  dividends  paid  to 
the  person  who  would  have  been  entitled  to  the  rents  and  profits  of 
the  land,  if  the  money  had  been  invested  in  the  purchase  of  land  (()• 
Where  there  were  no  existing  trustees,  the  Court  appointed  new 
ones,  and  ordered  the  lands  purchased  to  be  conveyed  to  them  («)• 
If  infants  are  interested,  the  conveyance  must  be  settled  by  the 
conveyancing  counsel  (x).   Part  of  the  sale  money  has  been  allowed 
to  be  invested  on  mortgage  (y),  and  in  erecting  new  buildings  (s) ; 
but  not,  it  seems,  in  repairs  or  permanent  improvements  to  exist- 
ing buildings  (a). 

(q)  Sec.  35. 

(r)  Settled  Land  Act,  1882,  sec.  82.  See  Be  Smith,  40  C.  D.  886 ; 
Wolst  and  Turn,  on  the  Conv.  and  Set  Land  Acta,  6th  ed.  249,  263. 

(a)  See  R.  S.  C,  Ord.  XXIL  r.  17  ;  ante,  p.  417. 

(0  Sec.  86. 

(u)  Be  Sexton  Bam£  Edate,  10  W.  B.  416 ;  and  see  i2«  Jl^righft 
Trusts,  24  C.  D.  662. 

(x)  JRe  Eyre,  4  K.  &  J.  268. 

(y)  WaU  v.  Hall,  11  W.  R.  298. 

{z)  Be  Newman's  Estates,  9  Oh.  681. 

(a)  J>rake  v.  Tre/usis,  10  Oh.  864.  See,  however.  Be  ClUheros,  17 
W.  E.  846. 
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The  power  to  authorize  leases  may  be  exercised  by  the  Court  Leases, 
either  by  approving  of  particular  leases  or  by  ordering  that  powers 
of  leasing  shall  be  vested  in  trustees  (6).    When  application  is  Mode  in 
made  to  the  Court  either  to  approve  of  a  particular  lease  or  to  "^^^^  leases 
vest  any  powers  of  leasing  in  trustees,  the  Court  is  to  require 
evidence  of  the  nature  value  and  circumstances  of  the  estate,  and  Evidence 
the  terms  and  conditions  on  which  leases  thereof  ought  to  be  required  on 
authorized  (c).    When  a  particular  lease  or  contract  for  a  lease  has  *PP  ^  ^^' 
been  approved  by  the  Court,  the  Court  is  to  direct  what  person  or  Court  to 
persons  shall  execute  the  same  as  lessor  (d).    Where  the  Court  ^^''®^*',^*^^  ^ 
deems  it  expedient  that  any  general  powers  of  leasing  should  be 
vested  in  trustees,  it  may  vest  such  power  either  in  the  existing  i^^l  ^^y 
trustees  of  the  settlement  or  in  any  other  persons,  and  may  impose  be  vested  in 
any  conditions  as  to  consents  or  otherwise  on  the  exercise  of  such  trustees, 
power,  and  authorize  the  insertion  of  provisions  for  the  appoint^ 
ment  of  new  trustees  from  time  to  time  for  the  purpose  of 
exercising  it  («). 

By  sec.  14,  it  is  provided  that  no  condition  shall  be  inserted  Lease  need 
that  the  lease  is  to  be  settled  by  the  Court  or  made  conformable  ^ot  he  settled 
with  a  model  lease  deposited  in  the  judge's  chamber8,^xcept  ^  ^o^"t. 
where  the  parties  desire  it,  or  the  Court  thinks  it  necessary  or 
expedient ;  and  such  conditions,  if  already  inserted,  may  be  struck 
out  (/).     But  for  this  provision,  if  trustees  were  empowered  to 
grant  leases,  each  lease  or  a  model  lease  would  have  to  be  settled 
in  chambers  (g). 

The  provisions  of  the  Act  which  have  especial  reference  to  the 
case  of  infants  are  given  in  full,  ante^  pp.  371 — 376. 

(b)  Sec  10. 

(c)  Sec.  11. 

(d)  Sec.  12. 
ie)  Sec.  13. 
(/)  Sec.  15. 

{g)  Re  Procter,  8  Jnr.  N.  S.  534.  For  an  order  empowering  an 
infant  tenant  in  tail  to  grant  a  mining  lease,  see  JReBoyd,  1.  E.  8  £q. 
76. 


PART    IL 


The  Settled  Land  Acts,  1882  to  1889  (a). 

Definitions.  ^^  ^^'  ^'  sub-B.  1,  of  the  Act  of  1882,  '^  settlement "  is  defined  in 
veiy  similar  terms  to  those  of  the  Settled  Estates  Act,  1877  (h) ;  by 
sub-s.  5,  "  tenant  for  life  "  is  the  person  for  the  time  being  benefi- 
cially entitled  to  possession  of  settled  land  for  his  life,  and  ''  trus- 
tees of  the  settlement ''  for  the  purposes  of  the  Act  are  by  snb-s.  8 
the  persons,  if  any,  who  are  for  the  time  being  trastees  with  power 
of  sale  of  settled  land,  or  with  power  of  consent  to  or  approval  of 
the  exercise  of  such  a  power ;  or  (if  none)  then  the  persons,  if 
any,  for  the  time  being  who  are  by  the  settlement  declared  to  be 
trastees  thereof  for  the  purposes  of  the  Act  If  there  be  no  such 
trustees,  the  Court  may  appoint  *' trustees  of  the  settlement'' 
upon  an  application  under  sec  38  (c).  All  applications  may  be 
by  summons  ;  any  application  by  petition  is  made  at  the  liak  of 
having  only  the  costs  of  a  summons  allowed  ((£). 

Sales  &c.  Under  sec  3,  a  tenant  for  life  may,  subject  to  the  provisions  of 

sec.  4,  sell,  enfranchise,  exchange,  or  partition  the  settled  land(tf)  ; 
and  sec.  4  directs  that  the  best  consideration  is  to  be  obtained,  and 
gives  the  tenant  for  life  the  usual  discretionary  powers  of  a  trustee 
as  to  mode  of  sale. 

IjQg^s&A,  Under  sec  6,  a  tenant  for  life  may  grant  leases  of  the  settled 

land  (/),  (i.)  building  leases  for  99  years  ;  (iL)  mining  leases  for 
60  years  ;  and  (iii.)  other  leases  for  21  years ;  but  (sec  7)  by  deed 
only,  and  so  as  to  take  effect  in  possession  within  twelve  months, 

(a)  See  arUe^  p.  875  ;  Wolst.  and  Tumer^s  Conv.  and  Settled  Land 
Acts,  5th  ed. ;  Gierke  on  the  Settled  Land  Acts ;  and  Hood  and  Challis 
on  the  Conv.  and  Settled  Land  Acts. 

(6)  ArUey  p.  535. 

(c)  See  Settled  Land  Act  Rules,  1882,  r.  8  ;  Form  xiz. 

(d)  Ibid,  r.  2. 

{e)  But  under  sec.  15  the  principal  mansion-house  may  not  be  sold 
or  leased  without  the  consent  of  the  trustees  or  an  order  of  Court ;  see 
Settled  Land  Act  Rules,  1882,  rr.  4,  9 ;  and  Forms  iv.,  v.,  vi.,  vii. 

(/)  But  see  last  note. 
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and  80  that  the  hest  lent  be  obtained,  regard  bdng  had  to  any 
fine  (g),  or  money  laid  out,  and  generally  to  the  circumstances  of 
the  case ;  every  lease  is  to  contain  a  covenant  for  payment  of 
rent,  and  a  condition  of  re-entry  on  non-payment  for  thirty  days 
at  most;  asA  a  counterpart  is  to  be  executed  by  the  lessee. 
Sections  8  and  9  contain  special  proyiuons  as  to  the  rents  reserved 
by  building  and  mining  leases  {h) ;  and  sec  10  empowers  the 
Court  to  increase  the  terms  of  such  leases  in  special  cases  (t). 
Under  sec.  11,  where  the  tenant  for  life  is  impeachable  for  waste 
In  respect  of  minerals,  three-quarters  of  the  rent  under,  mining 
leases,  and  otherwise  one  quarter,  is  to  be  set  aside  as  capital, 
whether  the  mines  are  open  or  not,  unless  a  contrary  intention  {k) 
is  expressed  in  the  settlement. 

Under  sec  13,  a  tenant  for  life  may  accept  surrenders  of  leases  Surrender  of 
either  with  a  view  to  granting  a  new  lease  or  not,  and  (sub-s.  6)  leases, 
where  a  new  lease  is  granted,  the  value  of  the  surrendered  lease 
may  be  taken  into  account. 

Under  sec.  16,  powers  are  conferred  on  the  tenant  for  life  Streets  and 
similar  to  those  conferred  on  the  Court  by  sec  20  of  the  Settled  op&a,  spaces. 
Estates  Act,  1877  (/).    Under  sec.  17  a  sale,  exchange,  partition  or  Separate 
mining  lease  may  he  made  (i.)  of  land,  with  or  without  an  ex-  dealing  with 
ception  or  reservation  of  minea  and  minerals,  or  (ii.)  of  mines  and  surface  and 
minerals  alone  (m).    Section  18  empowers  the  tenant  for  life  to 
raise  money  by  mortgage  for  enfranchisement  or  equality  of  ^0"8*fi>G^ 
exchange  or  partition,  and  sec.  20  authorizes  the  execution  by  the 
tenant  for  life  of  such  deeds  as  are  requisite  for  giving  effect  to 
any  such  sale,  exchange,  partition,  lease  or  mortgage. 

Under  sec.  21,  capital  money  arising  under  the  Act,  subject  to  Investment, 
payment  of  claims  properly  payable  thereout,  and  to  application  *^m  of  capital 
thereof  for  any  special  authorized  object  for  which  the  same  was  ^^^^y* 
raised,  is  to  be  Invested  or  otherwise  applied  wholly  in  one  or 
partly  in  one  and  partly  in  another  or  others,  of  the  following 
modes  (namely) : — 

(i.)  In  investment  as  therein  provided  (n) : 
(ii)  In  discharge,  purchase,  or  redemption  of  incumbrances, 
or  of  land-tax,  rentcharges,  &c  : 

ig)  By  sec.  4  of  the  Settled  Land  Act,  1884,  all  fines  are  made  capital 
money,  unless  the  contrary  is  provided. 

(A)  Under  sec.  2  of  the  Settled  Land  Act^  1889,  a  building  lease  or 
agreement  therefor  may  contain  an  option  for  the  lessee  to  purchase 
the  land,  limited  as  therein  mentioned ;  and  under  sec  8  the  money 
arising  therefrom  is  capital  money. 

(t)  See  Settled  Land  Act  Rules,  1882,  r.  9  ;  Forms  iii.,  iv.  and  v. 

{k)  See  JU  Duke  of  NeioeastU*s  EsUUes,  24  C.  D.  129. 

(Q  AtUe,  p.  588. 

(m)  See  Be  Duke  of  New€astU*i  Estates, 

(n)  See  ante,  p.  414. 

S.L.I.  N   N 
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Capital 
money  to 
be  paid  to 
trustees  or 
into  Court. 


Contracts. 


Heirlooms, 

Number  of 
trustees  to 
act. 


The  Court 
to  decide 
differences. 


(ill.)  In  pa3rment  for  any  improTcment  authorized  by  tbe 

Act(o) : 
(iv.)  In  payment  for  equality  of  exchange  or  partition  of 
settled  laud : 
(y.)  In  purchase  of  the  seignoiy  of  any  part  of  the  settled 
land,  being  freehold  land,  or  in  purchase  of  the  fee- 
Eimplc  of  any  part  of  the  settled  land,  being  copyhold 
or  customary  land  : 
(vi.)  In  purchase  of  the  reyersion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for 
years,  or  life,  or  years  determinable  on  life : 
(vii.)  In  purchase  of  land  (p)  : 

(viii.)  In  purchase  of  mines  and  minerals  convenient  to  lie  held 

or  worked  with  the  settled  land,  or  of  any  easement, 

right,  or  privilege  convenient  to  be  held  with  the 

settled  land  for  mining  or  other  purposes : 

(]?c.}  In  payment  to  any  person  becoming  absolutely  entitled  or 

empowered  to  give  an  absolute  discharge  : 
(x.)  In  payment  of  costs  {q) : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  ex- 
ercise of  a  power  of  sale  in  the  setUement  is  applicable 
thereunder. 
Under  sec.  22  the  tenant  for  life  may  direct  that  capital  money 
be  paid  to  the  trustees  or  into  Court  (r),  to  be  invested  or  applied 
as  aforesaid;  and  in  the  meantime  (sub-s.  5)  it  is  to  be  ''con- 
sidered as  land,  and  be  held  for  and  go  to  the  same  persons  suc- 
cessively in  the  same  manner,  and  for  and  on  the  same  estates, 
interests,  and  trusts"  as  the  land  wherefrom  it  arose. 

Section  31  empowers  a  tenant  for  life  to  enter  into,  vary,  rescind, 
or  accept  surrenders  of  contracts  for  any  of  the  purposes  of  the 
Act 

Under  sec.  37,  a  tenant  for  life  may  sell  heirlooms,  if  the  Court 
so  orders  («). 

Section  39  prohibits  the  payment  of  capital  money  to  fewer  than 
two  trustees,  unless  the  settlement  authorizes  pa3rment  to  one ;  and 
sees.  40  to  43  contain  the  usual  powers  of  giving  receipts,  and  pro- 
visions for  the  protection  and  reimbursement  of  the  trustees. 

Under  sec  44  the  Court  has  power  to  decide  ail  differences 
between  a  tenant  for  life  and  the  trustees  {t). 

(o)  See  ante,  p.  400. 

(p)  But  only  in  England,  if  arising  from  English  land ;  see  sec  2S. 
(q)  As  to  what  costs  will  be  allowed  in  the  case  of  an  order  fi>r  the 
sale  of  an  infantas  land,  see  Be  Rvdd,  W.  N.  1887,  261. 

(r)  See  Settled  lAnd  Act  Rules,  1882,  rr.  10—14;  Forms  ix., 
(«)  See  Settled  Land  Act  Rules,  Forms  vL,  viL 
(0  See  Settled  Land  Act  Rules,  1882,  r.  4 ;  Form 
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The  remainderman's  interests  are,  it  is  presumed,  intended  to  Notice  to 
be  protected  by  sec.  45,  which,  by  8ab-&  1,  imposes  on  a  tenant  trosteea. 
for  life,  ''when  intending  to  make  a  sale,  exchange,  partition,  lease, 
mortgi^,  or  charge,''  a  duty  to  give  notice  thereof  to  each  of  the 
trustees  and  to  their  solicitor,  if  any,  not  less  than  one  month 
before  making  the  sale,  &c.,  or  any  contract  for  the  same.    But, 
inasmuch  as  by  sub-s.  2  a  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting  the  giving  of 
any  such  notice,  and  under  sec.  5  of  the  Settled  Land  Act, 
1884  (u),  the  notice  (except  as  to  a  mortgage  or  charge)  may  be  in 
general  terms  (x),  these  provisions  appear  to  be  of  little  value  (y) ; 
and  the  only  remedy  of  the  remainderman  for  an  improvident  or 
improper  exercise  of  his  powers  by  a  tenant  for  life,  unless  there 
be  fraud  in  or  collusion  with  the  purchaser  or  lessee  (z),  will  be 
by  a  personal  action  for  breach  of  trust ;  for,  by  sec.  53,  tJie  tenant 
for  life,  in  exercising  his  powers,  is  bound  to  have  regain!  to  the 
interests  of  all  parties,  and  is  deemed  to  be  in  the  position  and  to  Tenant  for 
have  the  duties  and  liabilities  of  a  trustee  for  them.    It  has,  how-  '^®  *  tmslce 
ever,  been  said,  that  there  is  nothing  in  the  Act  to  restrain  him 
from  selling,  whether  he  desires  to  sell  because  he  is  in  debt,  and 
wishes  to  increase  his  income,  or  whether,  without  being  in  debt, 
he  desires  to  increase  his  income  ;  or  whether  he  desires  to  sell 
from  mere  unwillingness  to  take  the  trouble  involved  in  the 
management  of  landed  property ;  or  whether  he  acts  from  worse 
motives,  as  from  mere  caprice  or  whim,  or  because  he  is  desirous 
of  doing  that  which  he  knows  would  be  very  disagreeable  to  those 
who  expect  to  succeed  him  at  his  death  (a).    It  may,  however,  be 
doubted  whether  this  would  apply  to  the  case  of  trustees,  exer- 
cising these  powers  on  behalf  of  an  infant,  under  the  provisions 
of  sees.  59  and  60,  stated  antef  p.  377. 

Section  46  (10)  confers  jurisdiction  under  the  Act  upon  County  County 
Courts,  where  the  capital  value  of  the  land,  or  capital  money,  or  ^^°^^ 
settled  chattels,  does  not  exceed  ;£500,  or  the  annual  rateable  value 
of  the  land  does  not  exceed  j^O. 

Under  sec.  50  the  tenant  for  life  cannot  divest  himself  of  these  Powers  not 
powers ;  but,  by  sub-s.  3,  they  cannot  (except  as  to  leases),  be  assignable, 
exercised  to  the  prejudice  of  an  assignee  for  value  of  his  estate, 

(u)  Annulling  Be  Bay's  SetUed  Estates,  25  C.  D.  464. 

(x)  It  may  also  be  waived  by  the  trustees,  under  this  section. 

(y)  See  the  observations  of  Pearson,  J.,  in  Wheelwright  v.  WaXker^ 
23  C.  D.  762. 

(z)  See  sec  54,  which  provides  that  purchasers  and  others  dealing  in 
good  fiiith  with  a  tenant  for  life  shall  be  concloaively  taken  to  have 
given  the  best  price  consideration  or  rent  (as  the  case  may  require)  that 
could  reasonably  be  obtained,  and  to  have  complied  with  all  the 
requisitions  of  the  Act 

(a)  Per  Pearson,  J.,  25  C.  D.  p.  758. 

V  N  2 
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without  his  consent  Nor  (sec.  51)  can  the  settlor  prohibit  or 
limit  the  exercise  of  the  tenant  for  life's  statutory  powers.  Under 
sec.  56  all  statutory  and  other  powers  may  be  exercised,  in  addi- 
tion  to  the  powers  given  by  the  Act,  but  in  case  of  conflict,  the 
'  latter  prevail  (&).  The  Court  will  (sub-s.  3)  give  the  trustees  or 
tenant  for  life,  or  any  other  interested  person,  its  advice  and  direc- 
tion upon  any  question  or  doubt  which  may  arise  (c). 

The  provisions  of  the  Act  which  have  especial  reference  to  the 
case  of  infiuits  are  given  in  full,  ante,  pp.  375 — 380. 

(b)  See  Be  Duke  of  NewcasOe's  EsUOee,  24  C.  D.  129. 
(e)  See  Settled  Land  Act  Bules,  1882 ;  Form  zxL 
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ABATEMENT.    See  Rkyivino  Procbbdixos,  495-40S 

ABDUCTION 

of  female  in&nt  punishable  218|  450^ 
ward,  remedies  for,  447. 

ACCEPTANCE 

of  granttoin&nt,  23. 

ACCESS 

by  mother,  120. 

under  Custody  of  Infants  Act,  1889,  160-163. 
86  Vict  c  12,  164. 

Guardianship  of  Infants  Act,  1886,  164. 
either  parent  under  Diyorce  Acts,  168. 

ACCOUNT,  ACCOUNTS. 

administration,  retaken  at  suit  of  infant,  413 
by  guardian  or  trustee,  generally,  456,  459. 
in  gavelkind,  226. 

socage,  211. 
by  custom,  227. 
lord  of  manor  entering  quousque,  229. 
occupier  of  iufSeoit's  land,  of  rents  and  profits,  118. 
receiver,  439-442.    See  Rbositsr. 
expenses  allowed  in,  882,  884 
of  maintenance  money,  need  not  be  specific,  811,  821. 
settlement  of,  on  termination  of  guardianship  or  trust,  459. 
soon  after  twenty<one,  not  conclusive,  459. 
ward  must  have  full  information,  459. 
separate,  fund  carried  to,  426. 
Statutes  of  Limitations  do  not  run  against  infant,  when,  58-65, 1 14, 160 

ACCOUNT  STATED. 

formerly  voidable,  now  absolutely  void  against  infant,  5,  18. 
whether  binding  on  other  party,  quosre^  5, 18. 

ACCUMULATIONS. 

maintenance  given  in  spite  of  direction  to  aocnmulate,  264. 
when  resorted  to  for,  290,  291,  299. 
unapplied,  to  whom  accumulations  belong,  817-819. 
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ACKNOWLEDGMENT 

takes  debt  for  necossaries  out  of  Statute  of  Limitations,  9S. 

ACQUIESCENCE. 

1.  After  Xajority.    See  Cokfibmation  ;  Limitations,  Statutes  of. 
held  ratification  of  act  done  during  minority,  ^Z^  69,  461. 

infant  may  become  shareholder  by,  49. 

but  not  contributory  by,  51. 
in  cases  of  partnership  contou^t  by  infant,  47. 
continuing  contract,  51,  72,  102. 
volnntaiy  settlement  or  family  arrangement  186. 
judgment  against  adult,  as  if  infant,  binding  by,  512. 
rights  against  guardian  when  barred  by,  461,  462. 
not  without  full  knowledge,  461. 

2.  During  Iniknoy. 

continuing  after  majority,  57,  72,  102. 

distingulahed  from  fraud,  57. 

not  binding  on  infant,  49,  57,  102,  460. 

ACT  OF  PARLIAMENT, 

\  rivate^  binding  on  infant,  87. 

ACnONS  AND  APPLICATIONS, 
definition  of  action,  468  (a). 

includes  originating  summons,  468  (a). 
1.  By  Iniknts,  468-485.    Su  aUo  Next  Fbiend. 
infiemt  sues  by  next  friend,  468. 

rule  applies  to  all  applications,  469. 
consent  in,  as  to  procedure^  478,  493. 
costs,  infant  not  liable  for,  468. 

when  infant  attains  twenty-one,  481. 
next  friend  answerable  for,  469,  470. 
generally,  48^-485. 
informdpauperU^  whether  infant  can  sue,  471. 
inquiry  whether  proceedings  beneficial,  471. 
not  at  instance  of  next  friend,  473. 
result  of,  473. 
which  of  two  or  more  most  beneficial,  479. 

not  usually  directed  after  judgment,  480. 
procedure  when  both  proper,  480. 
judgment  in,  how  for  binding,  501,  511. 
leaye  to  bring,  when  requisite,  478. 
majority,  infant  must  continue  or  abandon  proceedings  at,  481. 

abandonment  relates  back  to  commencement  of  proceedingSj  482. 
money  recovered  in,  may  be  paid  into  Court,  56. 
next  friend,  defendant's  remedy,  if  none,  469. 
title  of  action,  ftc,  469. 

partner  infant  should  be  joined  in  action  by  finn,  45^ 
I>leading8  in,  how  far  binding  on  plaintifi*,  477. 
private,  when  heard  in,  501. 


vsm^^^^mmmmmmfm^^ma^S^ 


INDEX.  551 

ACTIONS  AND  APPLICATIONS— conimttoi. 
repadiatioQ  of  action  by  iufant  co-plaintiff,  482. 
reviving  defective  proceedings,  495-498. 
solicitor,  change  of,  482. 
2.  Against  Infiunts,  486-500. 
admissions,  490-498. 

infant  not  bound  by,  in  pleadings,  490. 
appearance,  bow  entered,  487. 

procedure  where  none  entered,  487. 
consent  in,  as  to  procedure,  by  guardian  ad  litem,  493. 
defence  in,  490-493. 

new,  may  be  put  in  after  migority,  491. 
infancy  must  be  specially  pleaded,  7. 

guardian  ad  litem,,  infant  defends  by,  486.    See  Guardian  Ad  utem, 

487-490. 
makes  all  applications,  487. 
inquiry  directed,  493. 
judgment  in,  how  for  binding,  501,  511. 
against  adult  and  infant,  492. 

application  to  vary  or  dischargA,  by  persons  served,  495. 
not  usually  obtained  on  admissions,  490. 
when  set  aside,  15,  490. 
notice  of  judgment,  service  of,  on  infant,  494,  495. 

appointment  of  guardian  ad  litem  after,  495. 
plea  of  infancy,  proof  of,  491. 
private,  when  hoard  in,  501. 
procedure  where  facts  ai-e  or  are  not  in  dispute,  493. 

when  infant  made  party  during  proceedings,  494. 
reviving  defective  proceedings,  495-498. 
title  of,  486. 

unsound  mind,  procedure  when  infant  of,  489. 
writ,  service  of,  487. 

ADEMPTION, 

distinction  between,  and  satisfaction,  187. 

ADMINISTRATOR.    See  Executor  ;  Probats  and  Divorce  Divibion. 

ADMINISTRATOR  DURANTE  MINORITATE,  106,  238.    See  Exe- 
cutor. 

ADMISSION. 

by  executor,  493. 

infant's  predecessor  in  title,  492. 
in  pleadings,  infant  not  bound  by,  477,  490 
to  copyholds,  of  infant  tenant,  227,  229. 

ADMITTANCE 

of  infant  copyholder,  227,  229. 
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ADVANCEMEKT. 

presumption  as  to,  186-188. 

role  against  double  portions,  187. 

gift  by  parent  to  cbild  to  whom  be  is  indebted,  188. 

where  there  is  a  will  with  hotchpot  danae,  102. 

interest  on  advances,  193. 

distinguished  from  gift»  199. 

1.  Within  SUtutM  of  Distribution,  188,  189. 
subtracted  from  child's  share,  188. 

but  not  in  administering  estate  of  widow,  189. 

fipplies  in  case  of  a  partial  intestacy,  189. 

heir  need  not  bring  land  into  hotchpot,  189. 

what  is,  190. 

widow*s  share  to  be  reckoned  before  bringing  in,  19L 

2.  Bj  Putting  Property  in  Name  of  Child, 
presumption  of  benefit,  198. 

where  donor  is  mother,  193. 

in  loeo  parenliSf  194. 
rebutted  by  contemporaneous  evidence,  194. 
continuance  in  possession  by  donor,  196. 
copyholds  held  for  lives,  197. 
transaction  not  complete,  197. 
for  fraudulent  purposes,  198. 
8.  By  Tnuteee. 
meaning  of  term,  824. 

where  there  is  no  express  power  to  advance — 
when  advancement  allowed,  824. 

to  father,  325. 
^^  infant  must  be  absolutely  entitled,  826. 
out  of  what  fund  allowed,  826. 
liability  of  trustee  making  advance,  326. 
where  there  is  express  power  to  advance — 
amount  specified  cannot  be  exceeded,  326. 
for  what  purposes  allowed,  826. 
must  be  applied  bond  fide,  327. 
for  particular  purpose  which  fails,  827. 
tenant  for  life,  donee  of  power,  alienating,  328. 
donee  of  power  bankrupt  328. 
discretionary  power,  827,  828. 
whether  confined  to  minority,  328. 
hotchpot,  whether  to  be  brought  into,  328. 
costs  paid  out  of  share,  829. 
to  whom  unapplied  fund  belongs,  828. 
advances  cannot  be  recalled,  329. 
4.  AppUoations  ibr,  how  made,  380,  331. 

ADYOWSON,  22,  86,  210,  448. 

AQENT.    Su  also  Attorket. 
infiint  cannot  appoint,  10. 
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AGEin--e<mtint(ed. 

acts  by,  on  behalf  of  infant,  generally  roid,  10,  94. 
infant  may  treat  stranger  in  possession  as,  112. 
be  agent,  105. 

AQREEMENT.    See  aXto  Gontbact. 

proYiBO  in,  beneficial  for  infant,  binding,  13. 
as  to  religion  or  custody  of  children,  154-167. 

ANNUITY. 

grant  of,  by  infant,  formerly  void,  23. 

now  Yoidable,  23. 

and  adult,  23. 
appropriation  of  insafficient  fund  for,  not  binding,  412.. 

APPEARANCE 

by  infant  in  actions  and  proceedings,  487. 

APPOINTMENT.    See  alao  Power, 
to  infant  may  be  good,  198. 
defective,  when  aided,  204. 
fraudulent,  198. 

settlement  of  appointed  share,  32. 
of  guardian  {eee  Guardian). 

APPRENTICESHIP,  94-100.    See  also  Mastkr  and  Seuvant^  Wages. 
iufant  may  bind  himself  by  contract  of,  94,  90. 
confirmation  of  contract  of  service  by  infant,  71. 
father  cannot  bind  his  son,  13,  94. 
nature  of  contract,  94. 
how  terminated  by  master,  94,  95. 

apprentice,  95. 
master's  remedies,  96. 

tight  to  apprentice's  earnings, '97. 
apprentice's  remedies,  97. 
premium,  when  recoverable,  98. 

allowable  as  an  advancement,  825. 
parish  apx»rentices,  99. 

APPROPRIATION  OF  LEGACY,  411,  412,  426. 

ARBITRATION. 

submission  to,  infant  not  bound  by,  11,  478. 

power  of  court  to  refer  matters  to,  tiiough  infant  a  party,  478. 

alter  award,  adult  parties  bound,  473. 

ARTICLED  CLERK,  99.    See  aUo  AppBKMTiOBsnip. 

ASSAULT. 

infiEmt  may  bring  action  for,  109. 

ATTORNEY. 

infant  cannot  appoint,  10. 

reason  of  this  rule,  11. ' 
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ATTORNEY— <»»/mtt«rf. 

warrant  of,  by  infftnt,  void,  10. 
may  be  appointed  to  accept  lively  of  aeisin,  11. 
infknt  cannot  sae  or  defend  by,  11. 
admittance  of  infant  to  copyhold  by,  227. 

ATTORKEYS  AKD  SOLICITORS  ACTF. 
lien  of  solicitor  under,  485. 

ATTORNMENT. 

infiint  bound  by,  100. 
of  tenants  to  receiver,  442. 

AUTHORITY. 

infant  cannot  give,  to  do  wrongftd  act,  10 
by  father  to  child  to  incur  debt,  174. 

AVOIDANCE,  72-76. 

consideration,  whether  recoverable  after,  47,  75. 
of  contract  of  apprenticeship,  95,  96. 
matters  of  record,  15,  68,  72. 
in  pais,  68,  72-76. 

infant  may  avoid  during  in&ncy,  72. 

within  reasonable  time,  72. 
what  amounts  to,  74. 
who  may  exercise  right  of,  73,  74. 

AWARD,  478.    See  Abbitratiok. 

BAILIFF. 

infant  cannot  be,  104. 

pci'son  entering  on  infant's  land  is,  112,  118. 

accountable  for  mesne  profits,  112; 
113,  179. 
father  treated  as,  179. 

how  far  accountable  for  mesne  profits,  180 

BANKRUPTCY. 
^"  ^fi/lif^/!c»>       bankrupt  infant,  how  fxt  liable  for  offences  under  Debtors  Act,  17. 
^K^Vi  ^  ^^^"^    .  I       commission  of,  against  infant,  under  old  law,  void,  16. 
W^^k^.  4ft ,  /7^     where  infant  engaged  in  trade,  16,  46. 

guilty  of  fraud,  16 
partners  of  infant  may  be  made  bankrupt  without  including  him,  17. 
infant  not  made  bankrupt  on  his  own  petition,  17. 
order  and  disposition  clause,  14,  17  (t). 

infantas  goods  not  in  father's,  180. 

of  bankrupt  trader,  14. 

BARGAIN  AND  SALE 
by  infant,  18,  19. 

BASTARD.    Sit  Illboitimatb  Child. 
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BENEFIT  OP  INFANT. 

agreement  for,  when  binding,  100. 

contracts  clearly  not  for,  are  void,  7,  8. 

instrnment  not  for,  ii  Yoid,  7-9. 

costs  ont  of  estate  only  given  when  proceedings  are  for,  483. 

guardian  mast  act  for,  853. 

inquiry  whether  snit  is  for,  471. 

in  the  case  of  concurrent  suits,  479. 
reference  as  to,  in  cases  of  compromise,  517. 

BILL  OF  EXCHANGE, 
infant  not  liable  on,  42 

cannot  ratify,  43. 

acceptor  must  prove  Ids  infancy,  43. 

may  bring  action  on,  44. 
indorser,  infancy  of,  not  a  defence  for  acceptor,  43. 
for  necessaries,  93. 
obtained  by  undue  influence  just  after  majority,  set  aside,  466. 

BOARD  AND  LODGING. 

recovery  of  cost  of,  by  master  taking  apprentice  on  trial,  99. 

stranger  who  has  maintained  infant,  313. 
from  infant  as  a  necessary,  91,  92. 
liability  of  parent  to  provide,  171, 173. 

BOND. 

for  necessaries,  if  without  penalty,  binding,  93. 

9ecu8  in  case  of  fraud,  101. 
all  others  either  void  or  cannot  be  sued  on,  12. 
directed  by  wiU  to  be  paid,  12. 
in  fraud  of  parental  rights,  201,  202. 

BREACH  OF  TRUST. 

infant  cannot  authorize,  or  irrevocably  adopt,  57,  353. 
how  far  liable  for,  107. 

BROKER,  53,  54. 

BUILDING  SOCIETY. 

infant  may  be  member  of,  106. 

CAMPBELL'S  ACT,  143. 

CAPITAL^ 

when  broken  into  for  maintenance,  306. 

CASE.    See  Special  Cask,  530-534. 

CEMETERIES. 

conveyance  of  sites  for,  406. 
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CESTUI  QUE  VIE, 

order  for  production  of,  456. 

CHANCERY  DIVISION. 

jurisdiction  of,  as  to  infants  {see  Jurisdiction). 

guardians,  240-251,  458-453. 
custody  of  infants  on  application  of  (atLer,  141. 
interference  of,  with  father's  common  law  rights,  under  its  original 

jurisdiction,  146-160. 
statutory  jurisdiction  of,  160-166. 
doctrine  of,  as  to  father's  liability  for  maintenance,  177. 

CHARGE.    Ste  Ikcuj^brances. 

CHARITABLE  PURPOSES. 

conveyance  of  sites  for  buildings  for,  407. 
expenditure  for,  when  allowed,  302. 

CHASTISEMENT 

of  child  by  father,  121. 
master,  06. 
schoolmaster,  120. 

CHEQUE.    Set  Bill  of  Exchakor,  42-44. 

CHILDREN. 

criminal  offences  against,  451. 

defective  execution  of  power  supplied  in  favour  of  204. 

employment  of,  in  factories,  &c.  111. 

prevention  of  cruelty  to,  111,  165. 

righte  of,  where  mother  claims  her  equity  to  a  settlement,  201. 

CHURCHES,  OR  CHAPEU3. 
conveyance  of  sites  for,  404. 

CHURCHYARDS. 

conveyance  of  sites  for,  406. 

CLASS. 

maintenance  when  given  to,  269,  274-283. 

CLERGYMAN. 

infant  cannot  be,  104. 
^Cj-Miiii  -  CLMrivt^f- '       punishable  who  improperly  marries  an  infant,  335. 

^^i'^  r^ftt    COMPANY.  ^ 

^'  -*-/— ^'    '  infi^nt  may  be  shareholder,  48,  105. ,  SuMH^  f^i  /  V  ^^ 

liability  of,  for  calls,  49.        ' 

since  Infants  Relief  Act,  50. 
company  may  reject,  49. 

may  repudiate  shares  within  reasonable  time,  48,  49 
when  bound  by  acquiescence,  21,  49. 

not  as  contributory,  51. 
transfer  to,  when  void,  50; 

indemnity  to  transferor  by  broker,  58. 
removed  from  list  of  contributories,  51. 
whether  ever  liable  as  past  member,  52. 
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COMPROMISE. 

power  of  Court  to  bind  infant  by,  515. 

when  and  bow  exercised,  516,  517. 
benefit  of  infant,  reference  directed  as  to,  517. 
suppression  and  concealment  of  facts,  effect  of,  518. 
withdrawal  of  plea  of  infancy  is  sufficient  consideration  for,  492.  * 

for  benefit  of  next  friend,  set  aside,  518. 

CONCEALMENT.    iSfec  Fraud. 

CONDITIONS. 

1.  Attaohed  to  Oift. 

(a)  in  Uw,  78,  79. 

{b)  in  fact — ^infant  must  fulfil,  or  cannot  take,  80. 

2.  Annexed  to  Estate,  24,  78-82. 

rent  and  services,  80. 

imposed  by  person  through  whom  he  claims,  81. 

to  many  particular  person,  82. 

« 

CONDITIONS  OF  SALE,  860. 

CONFIRMATION.    Se$  also  Acquibscenoe. 
distinction  between,  and  new  promise,  66. 
what  acts  necessary  to  constitute,  66,  67,  68. 
since  Act  of  1874,  none  of  any  promise  or  contract  by  infant,  19,  67. 

(But  see  Duncan  r.  Dixm,  W.  N.  1890,  56.) 
of  contract  to  take  shares,  whether  infant  liable  as  past  member,  52. 
settlement — 

if  settlement  not  within  the  Act  of  1874,  may  be  confirmed^ 

35,  69,  186. 
as  to  part  only,  69. 

acta  ainountijog  tP|^i  186. :?/  .  ^ 

none  ^  adS  <»  iemaie  infant  during  coverture,  85.    ^c<<.4-^*  ^  ja^*^^*^  •'^ 
bargain  ancf  sale,  19,  20.  ^"^^^  -    <^^ 

rovrnant  to  stand  seised,  19. 
deed  declaring  use^  21. 

gift  to  guardian,  none  where  continuing  influence,  466. 
lease  or  conyeyance  by  infant,  68. 
to  infant,  69. 

conyeyance,  &c.,  by  guardian,  210. 
parchase  of  goods,  &c.,  when  money  paid,  69. 
payment  of  money  to  infant,  70. 
evidence  o^  70. 
continuing  contract,  70. 
by  offer  made  in  suit,  71. 

CONFLICT  OF  LAW. 

foreign  court,  guardianship  by  appointment  of,  251-254. 

real  estate,  heirship  to  be  proved  according  to  Ick  loci  rei  sitcc, 

122. 
personal  estate,  title  to,  depends  on  law  of  domicil,  122,  254. 
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CONSENT, 

to  marriage,  by  father,  123-125. 
goardian,  332. 

by  election,  213. 
wrongful  act,  10. 
in  action,  as  to  procedure,  478,  493. 

CONSIDERATION. 

recovery  of,  paid  under  avoided  contract,  47,  74. 

for  compromise,  withdrawal  of  plea  of  infancy  sufficient,  492. 

CONTEMPT  OF  COURT. 

marriage  with  ward  of  Court  without  leave  is,  806. 

how  pui>ged,  337. 
disobedience  to  Jiabeas  corpus  is,  449. 

CONTINGENT  INTEREST. 

fund  subject  to,  kept  together  until  contingencies  happen,  426. 
conyeyance  of,  under  Trustee  Acts,  520. 
maintenance  given  out  of  {see  Maiktenak(!e). 
owner  of,  may  apply  for  payment  into  Court,  425. 

CONTRACTS. 

1.  Contracts  in  Gheneral. 
void,  5-14,  45. 

if  prejudicial,  6,  10. 

under  Infants  Relief  Act,  5,  45.    See  Infants  Relibf  Act. 
if  for  infant's  benefit,  100. 

may  be  declared  binding  by  the  Court,  100. 

whether  benefit  must  appear  on  the  face  of  the  instrument,  7. 
infant  may  sue  on  his  contracts,  12,  44,  72. 

though  not  bound  by  them,  12,  44. 
but  cannot  have  specific  performance,  45,  72. 
breach  of,  cannot  be  treated  as  tort,  44,  103. 
fmnd  by  infant,  effect  of,  45. 
joint  contract  by  infant  and  adult,  492. 
continuing  contract,  adoption  of  liability,  68,  70. 
avoidance  of  contract  on  attaining  majority  (see  Avoidance). 
action  grounded  on  contract  cannot  be  converted  into  tort,  44,  103. 
confirmation  on  attaining  majority  {see  Confirm ation). 
other  contracting  party,  how  far  bound,  5,  12,  44,  72. 

2.  Pttrtiotdar  Kinds  of  Contracts. 

account  stated,  effect  of  Infants  Relief  Act  as  to,  5,  13. 

bill  of  exchange,  bond  {see  those  titles). 

goods,  purchase  and  sale  of,  5.    See  Infants  Relief  Act. 

delivered  during  infancy,  44. 
after  majority,  44. 

purchased  for  trade,  45. 

waiTanty  of,  sold  by  infant,  103. 
covenants,  12.    iScc  Settlement  p. 
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CONTRACTS---«on<tntf«d. 

marriage.    Sec  Marriage. 

necessaries.    See  Necessaribs. 

partnership.    See  Partner. 

service.    See  Apprentice,  Master  and  Sbryant. 

shares,  contracts  as  to.    See  Company. 

trading  contracts,  42. 

warranty,  lOS.  ^dHi^e*/'    a  U^^  -.^i  /  (y  -^  ^v  ^ 

CX)NVERSION.  ^^JU.  iy^./29^  rtj 

direction  to  convert  property  binds  infant,  14,  84. 
where  optional,  84. 
of  lands  sold  under  order  of  Conrt,  85. 

Settled  EsUtes  Act,  85. 
Partition  Acts,  85,  867. 
Lands  Clauses  Acts,  85. 
Settled  Land  Acts,  85. 
of  property  of  infant  not  allowed,  even  though  beneficial,  854. 
may  be  svb  modo,  855. 
no  conversion,  where  large  outlay  of  personalty  on  improvements  of 

realty,  356,  382. 
whether  surplus  proceeds  of  land  sold  for  payment  of  debts  are  con- 
verted, 510. 
infant  cannot  elect  to  take  property  in  unconverted  state,  14,  84. 
duties  of  trustees  as  to  conversion  of  trust  property  {see  Investuent, 
Trustee). 

CONVEY ANCK    See  Deed.  ' 
for  public  purposes,  402-408. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 

conveyance  by  personal  representatives  of  land  agreed  to  be  sold,  8'). 

order  of  Court  gives  a  good  title,  when,  374. 

powers  given  by,  of  management  of  property,  290,  388,  398. 

application  of  income,  290,  291. 

accumulation,  290.    See  Accumulations. 

cutting  timber  and  working  mines,  388. 

COPYHOLD. 

infant  may  be  lord  of,  and  make  grants,  105. 

appoint  seneschal,  105. 
admittance  of  infant  tenant,  how  enforced  under  Statuts,  227. 

by  seizure  quouejue,  227,  229. 
infant  admitted,  not  guardian,  229. 
fine,  infskut  liable  to,  if  he  occupy,  81. 
how  enforced,  228. 

right  of  lord  to,  on  conveyance  under  Trustee  Acts  524. 
Court  cannot  order  mortgage  to  raise,  229. 
paid  by  guardian,  allowed,  382. 
surrender,  infant  cannot,  28. 
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COPYHOLD— «m/inu«<J. 

free  bench,  how  barred,  81. 
grant  of,  by  guardian  in  socage,  210. 

by  election,  212. 
testamentary  guardian,  228. 
goardianship  of,  226-231. 

duties  and  powers  of  guardian,  229,  236. 

as  respects  the  infant,  229. 
lord,  230. 
forfeiture  of,  280. 
termination  of,  231. 

Coi^rts  when  to  be  held  in  name  of  guardian,  105. 
enfmnchisement  of, 

voluntary,  281-28i. 
compulsory,  284-286. 
moneys,  how  dealt  with,  233. 
conveyance  of,  under  Trustee  Acts,  523. 

consent  of  lord  not  required,  528. 
sale  of,  for  payment  of  debts,  507. 

COSTS. 

1.  Generally. 

of  appointing  guardian  by  the  Court,  243. 

applications  respecting  maintenance,  243. 

raising  advance,  829. 

taking  accounts  a  second  time,  413. 

partition  charged  on  estate,  367. 

getting  in  legal  estate  vested  in  infant,  82,  83. 

under  Trustee  Acts,  527. 

Lands  Clauses  Acts,  84. 

husband  under  Marriage  Act,  852. 
out  of  reversionary  fund  in  Court,  484. 

2.  liiability  of  Next  Friend  of  Infttnt  to  pay  Coate,  482-485. 
not  required  to  give  security  for  costs,  470. 

unless  ho  wish  to  withdraw  from  action,  475. 
for  costs  of  improper  or  unsuccessful  action,  481,  482. 
whbn  made  next  friend  without  his  consent,  482. 
to  the  plaintiffs  solicitor,  483. 

but  may  be  recovered  against  infant,  if  action  proper,  483. 

charges  and  expenses  allowed  to  next  friend,  483. 
where  in&nt  at  twenty-one  abandons  suit,  481. 
where  infant  or  next  friend  dies  before  taxation,  484. 

3.  I^iabiUty  of  Inflant  PUintiir. 

if  he  continue  action  after  twenty-one,  481. 

abandon  it,  481. 
may  be  charged  on  his  property,  483. 

but  only  if  proceedings  for  his  benefit,  483. 
or  costs  are  trustee's  costs,  483. 
liable  to  next  friend,  if  action  proper,  483. 
for  chaiges  and  expenses^  484. 
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COffTQ—cmUinued. 

not  if  improper,  481,  488. 
liability  in  diacretion  of  Court,  484. 

4.  lilability  of  Ghiaxdian  ad  litem,  488,  409. 

5.  lilabillty  of  Influit  X>0fbndAnt,  46,  498. 

COUNTY  RATES. 

liability  of  infiint  for,  81. 

COVENANT. 

by  infant,  before  Act  of  1874,  12. 

eince  Act  of  1874  generally  void,  12. 
mutual  coYenants  by  infant  and  adult,  latter  bound,  12. 
joint  and  seyeral  covenant  by  infant  and  adult,  12. 
in  articles  to  solicitor*  18. 

of  apprenticeship,  12. 
in  marriage  settlements  (ue  SETTLSUEzn'}. 
by  father  to  settle  or  bequeath  property,  200. 

COVENANT  TO  STAND  SEISED, 
by  infant,  18,  19. 

CSEDITORS. 

family  arrangement  may  be  good  against,  186. 
defective  execution  of  power  supplied  in  favour  of,  204. 

CRIMINAL  LAW  AMENDMENT  ACT,  1885. 
offences  under,  165,  451. 
the  Court  may  divest  person  convicted  under,  of  guardianship,  165. 

CUSTODY  OF  INFANTS.    See  Fatheb,  Motheb,  Guabdiaw,  Juei*. 

DICTION,  PEOBATS  AND  DiVORCE  DIVISION. 

CUSTODY  OF  INFANTS  ACTS,  160-166.    See  also  Jthosdiotiov. 
under  Act  of  1889,  161,  162. 

mother's  conduct  taken  into  consideration,  163 
1878,  164. 
1886,  164,  168.      ^ 

CUSTOM.    See  Copthold,  Kent,  London,  York. 

DAMAGES. 

recovery  of,  by  infant,  110.    ^^'-0^^  d^m^  /*-  fn^i  *f  ^/%m/  /►^  P*^ 

how  pdd,  66.  an.  '^r%ZJ'/cZ:iJ:.%S:z  c^ .  fix. 

DAMAGE  FEASANT.  ' 

guardian  may  avow  for,  448. 

DAY  TO  SHOW  CAUSE,  502-504. 

DEBT. 

what  void,  under  Infants  Relief  Act,  5. 
cannot  be  confirmed  after  mt^ority,  19. 
acknowledgment  of,  takes  debt  out  of  Statute  of  Limitations,  93. 

8.L.I.  O  0 
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DEBT— eon/tnueei. 

incurred  in  trade,  46. 

barred  at  law,  barred  in  equity,  65. 

infant  hoaband  bow  far  liable  for  wife'a,  87. 

proof  of,  against  iniant  heir  in  creditorB'  soit,  49S. 

sale  of  land  to  pay,  505,  500  {m$  Sale). 

charge  of  debts,  effect  of,  505. 

specialty,  payment  of,  oat  of  rents  of  real  estate,  881. 

DEBTORS  ACT. 

whether  banknxpt  infant  can  be  prosecnted  for  offences  under,  17. 

DECLARATION  OF  USE  OR  TRUST, 
how  far  infant  may  declare  nses,  18. 
by  father,  distingaisbed  from  advancement,  199. 

DEED. 

deliveiy  by  infant,  effect  of,  6,  7,  22. 

by  infant,  voidable  only  in  general,  1,  9,  17. 

which  Toid  and  which  yoidable,  7,  9. 
how  avoided  at  majority,  68. 
proyiso  in,  not  binding  where  infant  not  a  party,  18. 

binding,  if  deed  beneficial  and  infimt  a  party,  13. 
recital  in,  in&nt  not  bound  by,  42. 
infant  not  estopped  by,  42. 
fraad  by  infant,  effect  of,  101. 
voluntary,  by  person  who  has  just  attained  nujority  («m  Uhbuk 

Inflvbncb). 
of  separation,  154. 

DEFECTIVE  EXECUTION  OF  POWERS. 

aided  in  faTour  of  children,    whether  provided   for  or  not,   and 

creditors,  204. 
not  in  favour  of  grandchildren,  or  natural  children,  204. 
againat  whom,  205. 
informal  appointment  of  guardian  by  father  regarded,  246. 

DEFENCE,  DEFENDANT,  490>498     ^S^  Action. 

DELIVERY 

of  deed  (see  Deed). 
goods  by  infant,  64,  55. 
to  infant,  44. 

DEPOSIT. 

recovery  of,  by  infant^  75. 


^K^/'^i  A^      DEVASTAVIT. 

'     *^  infant  not  liable  for,  106. 

DISCLAIMER. 

none  by  infiemt  heir,  77. 
by  guardian,  228,  242. 
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DISCOVEKY,  477. 

DISCRETION 

of  troBtees  u  to  maintenance  or  advancement,  whether  Court  can 

control,  805,  806,  827. 
marriage  of  ward,  835. 

DISENTAILING  DEED. 

infant  dying  under  age,  841. 

DISTRESS.    See  Rbmt. 

DISTRIBUTION,  STATUTES  OF,  188. 

DIVIDENDS.    See  Stock. 

DIVORCE  ACTS  (see  Pbobatb  akd  Ditobcb  Divisiov). 

DOHICIL,  121-122. 
of  infant,  121,  122. 

who  can  change  it,  122. 
lex  loci  rei  mice  prevails  as  to  real  estate,  122. 

not  as  to  personal  estate,  122,  254^ 

DOUBLE  PORTIONS,  187. 

DOWER,  81. 

DRAINAGE  ACTS,  392.    See  Repaibs  and  Impboyxmbntb. 

DUTIES  OF  FATHER.    See  Fathbb. 

DUTIES  OF  GUARDIAN.    See  Guabdiak. 
as  to  the  person,  255-852. 
property,  353-420. 

DUTIES  OF  HOTHER.    See  Mothbb. 

EARNINGS  OF  CHILD, 
right  of  &ther  to^  180. 

EASEMENT,  57,  58. 

EDUCATION  OF  INFANT. 

fiither  not  bound  to  provide  at  common  law,  176. 

how  far  parents  bound  to  provide  by  Education  Acts^  176. 

guardian  entitled  to  choose  place  o^  255,  256. 

when  guardians  differ,  456. 

of  ward  of  Court  under  direct  control  of  Court,  450. 

scheme  of,  where  drawn  up  by  Court,  257,  456. 

should  be  in  accordance  with  expectations,  257. 

moral  and  religions,  257. 
principles  on  which  guardians  should  act  in,  257-250. 

o  o  2 
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EDUCATION  OF  JNWAST—eoiUinued. 

principleB  by  which  the  Court  is  guided,  257-269. 
rogud  paid  to  parent* s  wishes,  258. 
religious  education  (400  Rbligion). 
Elementary  Education  Acts,  152,  176. 

EJECTMENT. 

guardian  may  bring,  448." 

in  socage  may  bring,  210. 
customary,  may  bring,  280. 
notice  to  quit,  not  necessaty  where  lease  by  agent  of  inbnt,  10,  26. 

necessary  where  lease  has  become  binding  on  infant,  S6L 

ELECTION. 

infant  incapable  of,  14,  40,  84. 

none  in  case  of  married  woman,  81,  86,  40. 

except  as  to  property  belonging  to  her  for  separate  use,  40. 
or  on  ground  of  fraud,  41. 
when  person  to  elect  dies  before  exercising  election,  41. 
case  of,  when  raised,  36-41,  514. 

under  settlement  by  infant,  86. 

not  dependent  on  questions  of  construction,  37. 
husband  8  right  to  compensation  against  wife's  next  of  Idn,  88. 
covenant  to  settle  future  property,  86. 
Court  may  sanction  election  by  in&nt,  514. 
reference  which  course  for  infant's  benefit,  515. 
legal  estate,  how  far  bound,  515. 
of  guardian,  by  infant,  212,  246. 

ELEGIT,  15. 

EMBEZZLEMENT. 

infant  liable  for,  108. 

EMPLOYMENT  OP  CHILDREN 
in  factories,  &c..  111. 

ENFRANCHISEMENT,  228,  281-286.    See  Copyhold. 

ENTRY. 

forcible,  by  infant,  10. 
by  infant  to  avoid  his  conveyance,  21. 
stranger  on  infimt's  land,  112. 

EQUITY  TO  A  SETTLEMENT,  201. 

ESTOPPEL. 

infant  not  bound  by,  42. 

EVIDENCE 

of  authority  by  father  to  incur  debts,  174,  175. 

parol,  receivable  as  to  parents'  wishes  on  education,  258. 

infant  witness,  106. 
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on  application  for  appointment  of  guardian,  248. 
next  friend  may  give,  473. 

in  actions  by  or  against  infant,  how  taken,  478,  493. 
of  infancy,  491. 

EXCHANGE,  21,  402. 

EXECUTOR  AND  ADMINISTRATOR, 
infimt  may  be  appointed  executor,  106. 
infant  not  liable  for  devattavit,  106. 
administrator  durante  minoriiate,  106,  288. 

who  appointed,  288. 
natare  of  office,  239. 
powers  of,  289. 

proceedings  by,  how  carried  on  after 
expiration  of  interest  of,  289. 
duties  of,  in  fiduciary  capacity  {9ee  Trustee). 
as  to  legacy  to  in£mt  (tee  Lbgact). 
bond  by  testator  when  infant,  payment  directed  by  will,  12. 
powers  of,  to  appropriate  fonds  to  meet  legacies,  &c.,  412. 

as  to  carrying  on  trade  (see  Trade). 
bankruptcy,  &c.,  of,  receiver  appointed,  486. 

EXPECTANT  HEIRS, 
baigains  with,  116,  202. 

between,  to  divide  property,  allowable,  208. 

EXPENSES.    See  Costs. 

FACTORY  ACTS,  111. 

FALSE  IMPRISONMENT. 

trespass  for,  infant  may  have,  109. 

FALSE  REPRESENTATION.    See  Fraud. 

FAMILY  ARRANGEMENTS 
not  easily  set  aside,  185,  186. 
may  be  good  as  against  creditors,  186. 

FATHER.    See  Laoo  PARsima,  184,  270. 
1.  Biffhts  of;  over  Person  of  GhllcL 
custody  of  children,  entitled  to»  119,  120. 
entitled  to  appoint  guardian,  107,  126,  216,  227. 
wishes  of,  r^rded  in  appointment  of  guardian  by  the  Court,  246,  2 17. 
rights  of,  as  against  the  mother,  120. 
ri^ts  of  mother  after  death  of,  126-1 36* 
may  delegate  control,  120. 
.    surrender  control,  {au  Waiver). 
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FATUER—conHnued. 

rights  o(  to  custody,  how  enforced, — 

(a)  at  law  before  the  Jadicatnve  Acts,  13^148. 
(6)  by  the  Conit  of  Chancery,  and  the  Hi^ 
Ck>iirt  of  Joatice,  148-145. 
to  what  age  they  extend,  141,  142. 
custody  of  illegitiinate  children,  136,  187. 
education  of  children — 

regard  paid  by  Court  to  wishes  of  father,  258. 
child  brought  np  in  religion  of  father,  129-136. 
services  of  child,  father's  right  to,  142. 
right  of,  to  bind  son  apprentice,  94. 
control  o(  over  marriage  of  infant,  122-125,  201. 
fraud  on  rights  of,  201. 
2.  Interfbrenoe  by  Ooiirt  with  Father's  rights  to  Cnatody,  Ac. 

I.  at  law  before  the  Judicature  Acts,  140. 

II.  by  the  High  Court  of  Justice,  148-160. 

grounds  of — 

(a)  unfitness  in  character,  148-150. 
(6)  unfitness  in  circumstances,  151. 
(c)  waiver,  151-154. 
{d)  agreement,  154-157. 

with  wife  on  marriage  not  binding,  154. 

third  parties,  156. 
rerocable  unless  acted  on,  156. 
(<)  fiither  going  out  of  jurisdiction  of  the  Court,  157> 
nature  of  interference,  160. 
under  statutory  jurisdiction,  160-170. 
8.  Kiffhts  of  Father  over  Flropertjr  of  Child, 
real  estate,  as  to,  179. 

father  treated  as  bailiff  in  Equity,  179,  180. 

how  far  accountable  for  mesne  profits,  180. 
appointed  guardian  of  real  estate,  244. 
is  not  guardian  under  »Settled  Estates  Act,  872. 
is  imder  Places  of  Worship  Sites  Act,  406. 
personal  estate,  as  to,  180,  181. 

earnings  of  child,  right  to,  180-182. 
administration,  where  not  granted  to  father,  288. 
advancement  not  allowed  to  father  out  of  infant's  property,  325. 
purchase  of  shares  in  name  of  infant  child,  52. 

4.  am*  to  Father  by  OhUd. 
when  bad,  183,  184. 
confirmation  of,  186. 

set  aside  as  against  third  person,  184. 

upheld,  184. 

in  the  case  of  family  arrangement,  185. 

5.  GMfta  to  Child  by  Father,  186-201. 
cannot  be  recalled,  187. ' 

rule  against  double  portions,  187. 
on  marriage  of  child,  199. 


FATH£B-H»nJ»niM({. 

nuuntenance  out  of,  266. 

6.  Duties  and  Oblig»ti<nui  of  Father  In  reepeot  of  COiiUL 
liability  to  maintain  child,  171-178. 

proTide  odncation,  176. 
for  chad's  debts,  178-176.     • 
maintenance  not  given  if  &ther  living,  292. 
advancement  not  allowed  to  father,  325. 

7.  In  Aotiona  and  Ftooeedlnvs. 
father  is  proper  next  friend  of  inliuit,  489 

appointed  goardian  ad  litem,  489. 

may  maintain  action  for  iiynries  to  child,  when,  142;  14S. 

ELONY. 

custody  of  infant  convicted  of,  165. 

infant  under  seven  cannot  be  guilty  of,  165  (0* 

FEME  COVERTE,    iSSw  Mabriaoe. 

should  not  be  sole  guardian,  248.  • 

money  of  infant,  not  paid  out  of  Court  during  in£mcy,  349. 

adult,  affidavit  of  no  settlement,  432. 
infiint,  powers  of,  under  Settled  Land  Act,  378. 

FEOFFMENT. 

by  infant,  effect  of,  10,  18. 
of  gavelkind  land,  18,  85. 
when  it  may  be  avoided,  78,  74. 

p^INE.    See  Copyhold. 

FORECLOSUBE.    See  Mortoaoe. 

FOREIQK  GUARDIAN.     See  Guardianship  bt  Appoiktxxmt  of 

FoRBioN  Court. 


FOREIGN  INFANT.  JU*;.i**<5i  ^«^>m>^«^«*»  ^.fU^^nC^X^k^^*^  JOiy*/ 
right  of,  to  real  estate,  governed  by  Ux  loci,  122. 

personal  estate,  governed  by  domicil,  122, 254.  ' 

FORFEITURE.  " 

possibility  of,  reason  for  holding  infant's  deed  void,  8. 
interest  of  guardiA  in  socage  not  liable  to,  210. 
of  copyholds  by  infant,  228,  229. 

guardianship  by  custom,  280. 

property  by  marriage  in  contravention  of  Marriage  Act,  350. 

FRAUD, 

debt  contracted  by,  may  be  proved  for  in  bankruptcy  after  minority, 

16. 
whether  infant  can  be  made  bankrupt  for,  102. 
where  infant  guilty  of.  Courts  of  Equity  and  Bankruptcy  refuse  to 
interfere,  16, 17. 
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distini^aiBhed  from  acqnicscenoe,  102. 

in&nty  how  far  bound  by  representation  that  he  is  adoU,  45, 101. 

restrained  from  committing  frand,  108. 

liable  in  eqnitj  for  actnal  frand,  45. 

for  costs,  where  gnilty  of  fraud,  498. 
ooatinuing  after  migority,  102,  103. 
what  amounts  to,  102. 
frandolent  purpose,  gift  by  father  to  child  for,  198. 

appointment  by  &ther,  198. 
on  parental  rights,  201. 
effect  o(  in  procuring  marriage  of  infant,  837. 
payments  out  of  Court  obtained  by,  set  aside,  482. 
judgment  against  infimt  set  aside  on  groundu  of,  511,  512. 
compromise  set  aside  on  grounds  of,  or  concealment,  518. 

FRIENDLY  SOCIETY. 

infant  may  be  member  o(  106. 

GAVELKIND. 

guardianship  ends  at  age  of  fifteen,  2. 
feoffment  by  infant  in,  85. 

GIFTS. 

1.  To  Znfitnts. 

infant  may  accept,  77,  186. 

repudiate  if  prejudicial,  77. 
for  particular  purpose  good,  though  purpose  fail,  77,  329. 
cannot  be  revoked  by  donor,  77,  187. 
presumption  that  they  are  for  his  benefit,  781 
subject  to  conditions,  78. 
by  parent,  186-201. 

on  marriage  of  child,  199. 

2.  By  Znfitnta,  18,  54,  55,  182-186,  462-466. 

GRANDCHILD. 

not  bound  to  support  grandfather,  172. 

purchase  in  name  of,  not  generally  adyancement,  194. 

defectire  execution  of  power,  not  supplied  in  favour  of,  204. 

GRANDFATHER. 

how  far  bound  to  support  grandchildren,  125,  171. 
appointed  guardian  by  Court,  246. 

GRANT 

by  infant,  22,  23. 
to  infant,  23,  24. 
of  copyhold  (see  Cofthold). 

OUARDUN. 

different  kinds  of  guardians,  118,  207-254. 
guardianship  a  trust,  223,  353. 
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OTJARDIAK— eo9ihVi«ed 

must  act  for  infant's  benefit,  853. 

make  no  profit,  368. 
duties  kc,  o(  as  to  the  person  of  the  ward  {me  Guasdian  of  thk 

Person). 
estate  of   ward  (see   Guabdian  of  thk 
Estate). 
appointment  of,  for  purposes  of  Settled  Estates  Act,  872. 
disclaimer  by,  228. 
consent  of,  to  maniage  of  infant,  128, 832  (aae  Keeling  ▼.  Smithy  W.  N. 

1890,  87). 
jurisdiction  of  Court  over,  129, 161-166,  458-458. 
gifts  by  ward  to,  set  aside,  10,  462-446. 
termination  of  guardianship,  settlement  of  accounts  on,  459. 

GUARDIAN  OF  THE  PERSON. 

appointment  of,  by  Court,  240-251. 

recognizance,  when  required,  249. 

right  to  the  custody  of  ward,  255,  256,  449. 

to  choose  place  of  education,  255  (aee  Education). 

but  regard  paid  to  wishes  of  infant,  256. 
when  he  should  apply  to  the  Court,  257,  450,  456. 
duty  of,  to  give  suitable  education,  257. 

as  to  maintenance,  260,  821  (see  Maintenance). 
remedies  o(  under  old  law,  as  to  recovery  of  ward,  447. 

modem  law,  109,  184, 144,  448. 
when  deprived  of  custody  by  another  gnardisn,  448,  455. 
production  of  infant  by,  under  6  Anne,  c  18,  456. 
remedies  against,  452-458. 
Court  has  complete  jurisdiction  over,  458-455. 

GUARDIAN  OF  THE  ESTATE, 
appointment  of,  by  Court,  248. 
recognizance  required,  249. 

amount  of,  249. 
disclaimer  by,  228. 
jurisdiction  of  Court  over,  458. 
nature  of  interest  of,  858. 
must  manage  for  infant's  benefit,  853,  357. 
statutory  powers  of  management,  improvements,  kc,  892-401. 
under  Drainage  Acts,  392. 

Improvement  of  Land  Act,  892. 

limited  Owners'  Residences  Acts,  398. 
.     Inolosure  Acts,  894. 

Tithe  Commutation  Acts,  896. 

Enfrandusement  of  Copyholds  Acts,  281-236. 

Jisnd  Tax  Acts,  897. 

Woods  and  Forests  Commissioners  Acts,  398. 

Declaration  of  Title  Act,  398. 

Conveyancing  Act,  898. 

Settled  Land  Acts,  400. 


570  INDEX. 

GUARDIAN  OF  THE  ESTAT£-«09i<Mt«i«2. 
statntoiy  powen  under  Trustee  Act,  1888,  401. 

of  alienation,  402-409 ;  of  exchange,  40SI. 
nnder  Lands  Clanaes  Act,  402. 
for  sites  for  churches,  ftc.,  404. 
schools,  406. 
churchyards,  406. 
charitable  purposes,  407. 
purposes  of  literature,  art,  Ac,  407. 
housing  of  working  claases,  407. 
workhouses,  408. 
sewers,  408. 
defence  of  realm,  408. 
to  Conuniasionezs  of  Woods  and  Forests,  408. 
no  power  of  alienation  under  Merchant  Shipping 
Act,  420. 
duties  of,  as  to  rendering  accounts,  456,  459. 

application  of  allowance  for  maintenance,  821. 
paying  off  incumbrances,  880. 

interest  on  incumbrances,  381. 
advowson,  86,  210. 

personal  estate,  410-420.   See  Ikvestmekt,  Tkvstkx. 
maintenance,  260,  821.    See  Maixtena^ycb. 
cannot  convert  the  infants  property,  354. 
purchase  from  infant,  858. 

land  with  iiifnut's  money,  354. 
gift!  to,  by  infant  set  aside,  10,  462. 
consent  of,  does  not  enable  infant  to  settle  real  estate,  29. 
leases  by  {see  Lbase). 

renewal  of,  by,  358. 
repairs  and  improvements,  383. 
cutting  timber,  388. 
termination  of  guardianship,  settlement  of  accounts  on,  459.     Se» 

Accounts. 
not  usually  appointed  receiver,  438. 

GUARDIANSHIP  IN  CHIVALRY,  208, 

GUARDIANSHIP  IN  SOCAGK 
when  it  arises,  208. 
to  what  property  it  extends,  208. 
to  whom  it  belongs,  209,  211. 
nature  of  the  guardian's  interest,  209. 
powers  of  guardian,  210. 
guardian  entitled  to  custody  as  sgainst  customary  guardian,  227. 

duties  of,  211. 
termination  of,  211,  459. 
not  regarded  in  appointment  of  guardian  by  Court,  244. 

receiver,  487. 
remedies  of,  as  to  person  of  ward,  447,  448. 
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GUARDIANSHIP  BY  NATUBE,  119. 

right  of  natural  guardian  ovw  infant's  real  estate,  179. 

OUAEDIANSHIP  BY  NURTURE,  119. 

no  control  over  land  belonging  to  a  ddld,  179. 

GUARDIANSHIP  BY  ELECTION,  212,  246. 

GUARDIANSHIP  UNDER  4  &  6  PH.  &  M.,  o.  8...118,  218. 

GUARDIANSHIP  UNDER  12  CHAS.  II.,  c.  24.    (See  aUo  Guardiak- 
SHIP  UNDER  49  k  50  Vict.  c.  27). 
infant  may  appoint  guardian  of  child  by  deed,  107,  126. 
father  only  has  power,  126,  214,  215. 
appointment  how  made,  216,  217. 

extends  to  what  children,  218. 
who  may  be  appointed,  218,  220. 
appointment  may  be  delegated,  220. 
duration  of,  220-228. 
rights  of  guardian,  222. 
powers  of  guardian,  222,  228. 

to  give  receipt  for  legacy,  215,  422  (a), 
oyer   real   estate,  228   {see   Guakdian   of  thb 
Estate). 
nature  o(  228. 

guardian  not  remorable,  but  may  be  superseded,  224,  454. 
how  superseded,  242. 
disclaimer  by,  228. 

entitled  to  administration  before  guardian  by  election,  224. 
is  not  a  guardian  within  the  Settled  Estates  Act,  872. 
existence  of,  does  not  prevent  appointment  of  receiver,  487. 
accounts  by.    See  Accounts. 
does  not  affect  guardianship  by  custom,  224. 

GUARDIANSHIP  UNDER  49  k  50  Vict.  o.  27. 
mother  guardian  after  father's  death,  127. 

either  alone  or  jointly  with  guardians  appointed  by 
father,  128,  222. 
powers  of  guardian  under  this  Act,  128,  222. 
mother  may  appoint  guardian,  when,  128,  216. 
Court  may  make  orderrt  respecting  custody,  164. 
custody  after  decree  for  separation  or  divorce,  168. 

GUARDIANSHIP  BY  CUSTOM.    See  CopraoLD. 
not  affected  by  Statute  of  Charles  II.,  224. 
custom  of  London,  224. 

Kent,  225,  226. 

GUARDIANSHIP    BY    APPOINTMENT    OF     ECCLESIASTICAL 
COURTS  AND  PROBATE  DIVISION  OF  HIGH  COURT, 
nature  of,  286-240.    See  al$o  Ezecutoh. 
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GUARDIANSHIP  BY  APPOINTMENT  OP  CHANCERY  DIVI8IOK. 
See  also  Guabdiak  of  the  Pebsox,  Guardiait  of  thb  Srjltk. 
jurifldictioi^  240. 

mode  of  appointment,  241-248,  248. 
evidence  in  support  of  application,  248. 
coets  of  application,  248. 
who  appointed  when  there  are  legal  guardians,  244-24S. 

where  none,  246. 
regard  paid  to  wishes  of  father,  24d. 

of  mother  and  of  infant,  247. 
discretion  of  judge  not  interfered  with,  247. 
extends  to  in&nts  out  of  jurisdiction,  249. 

practice  when  appointment  so  made,  251. 
rights  of  guardians  to  custody  and  control  of  wards,  25tf. 

oyer  estate  of  infanta,  857. 
when  they  should  apply  to  Court  for  direction,  256. 
guardian  of  estate,  renewal  of  lease  by,  858. 
cannot  purchase  estate,  858. 
duties  of,  858,  859. 

has  no  power  to  lease  infant's  land,  867. 
may  surrender  or  take  a  renewal,  868. 
appointment  for  purposes  of  Settled  Estates  Act,  372. 
termination  of,  248. 

GUARDIANSHIP  BY  APPOINTMENT  OF  FOREIGN  COURT,  251- 

254. 

GUARDIAN  AD  LITEM,  208,  486-490. 
A^4^^av.//-  ^/4^/^    defence  of  infant  always  conducted  by,  486. 
^%^^/sLCm^     applications  in  proceedings  against  infants  made  by,  487. 
6UT^a^         how  appointed,  487,  488. 

when  infant  does  not  appear,  487. 

served  with  notice  of  judgment,  495. 
of  unsound  miod,  489. 
who  appointed,  489. 
duties  of,  490. 
death  or  removal  of,  489. 
consent  of,  to  procedure,  478,  498. 
liability  of,  for  costs,  498,  499. 

HABEAS  CORPUS. 

infant  under  restraint  may  have,  109. 

father  or  guardian  may  have,  109,  189,  144,  448.  449. 

or  even  qucui  guardian,  109. 

or  delegate  of  father  out  of  the  jurisdiction,  189. 
mother,  120  {k), 

but  not  stranger,  109. 
procedure  respecting,  144. 
when  refused  to  fiither  or  guardian,  140,  448. 
to  what  age  right  to,  extends,  141,  142,  218,  214. 
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HABEAS  COSPUS-^emtinued. 
rvtnm  to^  wliat  proper,  142. 
diflobeditnce  to,  contempt  of  Court,  449. 
inteiferenoe  Tinder,  with  l^gal  right  of  guardian,  453. 

HEARING  OF  ACTION. 

diBoretionaiy  whether  in  private,  501. 

HEIR. 

infant,  in  garelkind,  2. 

cannot  disclaim,  77. 

conyeyancea  bj,  nnder  Tmstee  Acta  (tee  Trustee  Acts). 
land  pnrchaaed  by  in&nt  pateea  to  heir  ex  parte  patemd,  77. 

paanng  to^  how  coats  of  getting  in  legal  estate  to  be  borne,  83. 
apparent,  paying  off  chaige,  184. 

advances  to,  need  not  be  deducted  onder  Statute  of  IHstribation,  189. 
expectant  or  reversionary,  bargains  with,  116,  202. 

agreement  between,  to  divide  property,  203. 
defective  execution  of  power  whether  aided  as  against,  205. 
liability  of,  for  debts  of  ancestor,  505. 

HEIR-LOOMS. 

when  security  required  from  holder  of,  425. 
Court  cannot  authorise  infant  to  sell,  510. 

HOTCHPOT.    See  Advancement. 
under  Statute  of  Distribution,  188. 
clanse,  effect  of,  in  will,  169,  189,  192. 
advancement,  whether  to  be  brought  into,  828. 

HUSBAND  AND  WIFE.    See  also  Father,  Mother,  Marriage. 

effect  of  settlement  by  husband  of  infant  wife's  property  {see  Settle- 
ment). 
how  fu  infant  husband  liable  for  wife's  debts,  87. 

ILLEGITIMATE  CHILD.    See  also  Legitimacy. 
custody  of,  186,  187. 

maintenance,  presumption  as  to,  in  case  of  legacy  by  father  does  not 

extend  to,  270. 
agreement  with  father  as  to,  175. 
laiger,  allowed  to  child  to  support  illegitimate  brother, 

304. 
liability  of  mother  for,  172. 
defective  execution  of  power  not  supplied  in  favour  of,  204. 
purchase  in  name  o^  194. 
not  within  Statute  of  Charles  II.,  218. 
Lord  Campbeirs  Act,  143. 
appointment  of  guardians  of,  by  Court,  246. 

IMPROVEMENT  OF  LAND  ACT,  393. 
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JMPBOYEKENTS.    See  BxPiiXBa,  Sxttled  Lahd  Aon. 

INCLOSUSE  ACTS,  894. 

IKOOME, 

when  and  how  fiff  applicable  for  maintenance  (aee  Maiktbkahcb). 
accamnlations  of  (eee  Accvmuiations). 

INCUMBRANCES. 

estate  sold  free  fVom  chai^  of  infant  incnmbrancer,  how,  854. 
duty  of  guardian  as  to  paying  off,  880. 
paid  off,  remain  personal  estate,  880,  881. 

by  heir  apparent,  184. 
infant  owner  in  fee,  or  tenant  for  life,  or  in  tail,  must  keep  down 

interest  on,  880,  881. 
interest  on,  payment  of,  by  receiver,  880. 

INFANCY. 

formerly  terminated  at  fourteen,  1,  2. 

now  at  twenty-one,  8. 
no  distinction  between  degrees  of,  8. 
proof  of,  in  action,  491. 
defence  of,  must  be  pleaded  specially,  7,  491. 
by  trader  not  favoured,  46. 

withdrawal  of,  is  consideration  for  compromise,  492. 
payment  of  money  into  Court  does  not  estop  defence  of,  491. 

INFANTS  RELIEF  ACT,  1874. 

effect  of,  as  to  contracts  generally,  5,  19,  61. 

account  stated,  5,  18. 
no  action  to  be  brought  on  any  promise  to  pay  debt  oontiacted  doling 
infancy,  19,  67. 

action  includes  set-off,  67. 
or  on  ratification  of  any  promise  or  oontnct  made  dnriog 

infancy,  19,  67. 
question  for  jury  whether  fresh  promise  or  confirmation  of 
old  promise,  67. 
sec.  2  applies  to  all  contracts,  19. 
contract  of  partnership,  how  far  within,  46. 
continuing  contract,  not  within,  71. 
whether  other  remedies,  such  as  retainer,  enforoeaUe,  67. 
statutory  liability  to  pay  calls  not  within,  50. 

INFANTS  SETTLEMENT  ACT,  888-848.    See  SnnjUBRT. 

INJURIES. 

action  for,  109,  110. 

caused  by  infant's  own  negligence,  110. 

may  be  brought  by  father,  142,  148. 
contributory  negligence.  111. 
Lord  Campbell's  Act,  143. 
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INSTITUTION 

for  promotion  of  literature,  fto.,  grant  of  inboilfa  land  for,  407. 

INSTRUMENTS 

under  seal,  17-39.    See  Deed. 

INSURANCE 

of  life  of  infant  debtor  by  creditor,  45. 

infant  insuring  cannot  recoyer  premium,  75. 

to  raiie  maintenance,  where  interest  contingent,  265,  809. 

money,  to  whom  belongs  where  estate  settled,  38S. 

power  of  tmatees  to  effect^  401. 

INTEREST.    See  also  Incuubrancb. 

on  legacies,  when  from  death,  177,  310. 

arrears  of  maintenance  do  not  carry,  819. 

four  percent  payable  on  infant's  legacy  retained  by  executor,  412  («), 

422. 
at  what  nte  trustee  liable  for,  410. 
tenant  for  life  or  in  tail  must  pay,  on  incumbrances^  881. 
against  receivers  not  paying  balances,  440,  441. 

INTERROGATORIES,  477. 

INTOXICATING  LIQUORS, 
sale  of,  to  children,  112. 

INVESTMENT.    A.  dicJU.  ^SJ^  /S^a^  ./^J^^  USJ  ^zr,  -^  /- 

duty  of  trustee  or  guardian  as  to,  410.  *  /^  oUU^   /^  //  /5#;u^/- y  i^^«  Ac--a. 

proper,  414-419.  *"*  ^^^/^^I'.t  ^  "^*^ 

iuTestment  in  consols  of  legacy  charged  on  real  estate,  413.         ^      ^'^^^ 

by  Court,  417,  418. 

fund  outstanding  on  good  security,  when  caUed  in,  427. 

embarked  in  trade,  how  dealt  with,  428. 

discretion  as  to,  how  exercised,  428. 

change  of,  when  justified,  428. 

IRELAND. 

legislation  in,  as  to  guardianship,  219. 

guardians  in,  appointed  guardians  in  England,  25L 

Infants  Settlement  Act  extended  to,  839. 

JOINT  TENANCY. 

severance  of,  by  infant,  24. 
effect  of  marriage  on,  24. 

proviso  in  mazriage  settlement,  24. 
conveyance  by  infant  joint  tenant,  24. 

and  adult,  24. 
renewal  of  lease  by  joint  tenant  with  infant,  858. 
Court  cannot  sever  infant's,  25 
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JOINTURE. 

light  of  female  infimt  to  dower  Urred  by»  32. 

JUDGMENT. 

against  infant  binding,  15,  511. 

though  infant  plaintiff  does  not  oonaent  to  aetion,  l$w 
may  be  set  aside  by  showing  infsscy,  15,  28,  490. 

or  fraud,  fte.»  511. 
binds  inheritance,  15. 
elegit  may  be  saed  oat  upon,  15. 
against  infant  trader,  when  set  aside,  4^ 
on  land,  duty  of  guardian  to  pay  off,  881. 
infant  coming  in  after,  494. 

served  with  notice  of,  494. 
how  served,  495. 
obtained  by  infimt  binding,  501. 

exceptions,  502. 
foreclosure,  where  infamts  interested,  502-505.    See  Mobtgaox. 
binds  equitable  interests,  509. 
may  reserve  infant's  rights,  511. 
binding  on  infant  defendant,  511. 
may  be  impeached,  when,  511. 
proceedings  to  set  aside,  512. 
against  adult  as  if  infant,  512. 
setting  up  new  defence  after,  512. 

application  for  leave  so  to  do,  518. 
for  sale.    See  Sale. 

« 

JUEISDICTION 

of  Court  of  Chancery  now  transferred  to  High  Court  of  Justice,  origio 

of,  146. 
as  to  guardians,  240-251,  458-458. 

^  /  tUr^aZV/  tZ  ^^'P   '^^^^  "^"^**  "^  jurisdiction  of  Palatine  Court,  258. 
i^t^^M  .  jrv  does  not  depend  on  property,  146,  147. 

interference  with  faUier's  rights  under  original  jurisdiction,  146- 

160  (aee  Father). 
statutory  jurisdiction  of,  160-166. 
where  infant  convicted  of  felony,  165. 
imder  Criminal  Law  Amendment  Act,  165. 
Poor  Law  Act,  1889,  165. 
Prevention  of  Cruelty  to  Children  Act,  1889,  165. 
Divorce  Acts  {see  Peobatr  and  Divorce  Diviston). 
Guardianship  of  Infants  Act,  1886,  164. 
in  questions  of  maintenance,  177,  260. 
not  ousted  by  infant  being  a  lunatic,  261. 
none  to  compel  a  settiemeut  to  be  made,  888,  845. 
father  out  of,  may  delegate  control  of  children,  157. 
ward  of  Court  not  taken  out  of,  157,  322. 
infant  when  allowed  to  go  out  of,  158,  828. 
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JURISDICTION— «m<inwrf. 

guardianship  of  infants  out  of,  249»  250. 
maintenance  to  infants  out  of,  322. 
service  on  infant  out  of,  487. 

as  to  custody  of  infants  on  application  of  father  or  guardian,  144,  449. 

interim  order,  160. 

under  Custody  of  Infants  Act,  1889,  160-163. 
Infants  Custody  Act,  1873,  164. 
Guardianship  of  Infants  Act,  1886, 164. 
none  over  property  of  infants  not  wards  of  Court,  349. 
nor  to  give  infant  a  power  of  alienation,  501,  510. 

except  in  case  of  election,  501,  514,  515. 
as  to  sale  of  infant's  real  estate  {see  Sale). 
as  to  election  and  compromise  by  infant  {see  Election,  Compbomise). 

JUROR 

iufiuit  cannot  be,  106. 

KENT. 

custom  of,  as  to  guardianship,  225. 

LACHES.     See  Acquiescence. 

of  infant  does  not  prejudice  rights,  57. 

in  non-performance  of  condition  annexed  to  estate^  57,  78. 
trustee  how  far  binding  on  c.  q.  L,  63, 

LAND. 

legacy  charged  on,  tnistees  cannot  accept  payment  of,  418» 

in  case  personalty  insufficient,  414. 

LANDLORD. 

remedy  against  infant  tenant,  27. 

LAND-TAX,  397. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

payment  in  under,  does  not  make  infant  ward  of  Court,  241. 

purcliase-money,  how  applied  under,  386,  403. 

purchase  of  land  under,  402. 

costs,  where  vendor's  heir  or  devisee  an  infant,  84. 

sale  under,  not  a  conversion,  85. 

LEASE. 

1.  By  an  InDuit. 

voidable  only,  7,  25,  26. 

other  party  bound,  25. 

not  necessarily  void  if  no  rent  reserved,  7,  25,  26. 

infant  may  recover  rent,  25. 

may  be  confirmed,  26,  68. 

S.L«L  P  P 
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LEASE — cowtinueeL 

tenant  under,  cannot  be  treated  as  trespasser,  26. 

how  determined,  26. 

how  lease  may  become  binding  on  infant^  26,  69. 

where  lessor  dies  leaving  infant  heir,  88. 

fraudulent,  on  what  terms  set  aside,  101. 

to  guardian  set  aside,  116,  466. 

2.  To  an  InDant. 
voidable,  26,  69. 

how  far  infant  liable  for  rent  while  in  occupation,  26,  27. 

how  far  confirmed  by  occupation  after  majority,  26,  69. 

landlord's  remedy,  27. 

surrender  of,  voidable,  27. 

no  recovery  of  premium  on  avoidance  of  lease,  75. 

3.  ByOuardlan. 

guardian  uo  power  to  lease  in  general,  367. 

nor  Court  of  Chancery  under  its  original  jurisdiction,  867. 

by  guardian  in  socage  till  infant  fourteen,  210. 

by  election,  212. 
by  testamentary  guardian,  223. 
customary  guardian,  230. 
g^rdian  appointed  by  Ecclesiastical  Court,  237. 
surrender  of,  368. 

renewal  of  lease  by,  enures  to  infant's  benefit,  358. 
obligation  of  guardian  to  renew,  382. 
expenses  of,  allowed,  382. 

4.  To  Guardian. 

lease  by  infant  set  aside,  116,  466. 

5.  By  the  Ohanoery  DlTlsion. 

(a)  under  original  jurisdiction,  367. 

(b)  under  statutory  jurisdiction, 
under  1  WUl.  IV.  c.  65,  368-370. 

Settled  Estates  Act,  1877,  871,  635. 

order  confers  good  title  on  lessee,  374. 
Settled  Land  Acts,  375,  544. 

6.  By  Beoeiver  of  In&nt'a  Estate,  443. 

LEASE  AKD  RELEASE 
by  infant,  20,  21. 

LEASEHOLDS. 

renewable,  renewal  by  person  jointly  interested  with  infant^  113, 

358. 
trustees,  358,  382. 
for  lives,  infant  special  occupant  liable  for  rent,  81. 

LEGACY. 

charged  on  land,  when  barred  by  lapse  of  time,  62. 
to  infant,  if  he  can  give  discharge,  55,  82, 
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LEQACY — continued, 

father  cannot  give  receipt  for,  180. 
unless  by  leave  of  the  Goart,  180. 
whether  guardian  can  gire  receipt  for,  215,  422  (a), 
when  trustee  may,  411. 

by  father,  deduction  of  maintenance  from,  187. 

advances  from,  192. 
maintenance  allowed,  where  not  allowed  in  case  of  stranger, 

26^274. 
to  child  to  whom  he  owes  money,  188. 
double  portions,  rule  against,  187. 
ademption  and  satisfaction,  distinction  between,  187. 
vests,  where  direction  to  apply  income  for  infant's  benefit,  262,  263. 
interest  on,  when  from  testator's  death,  177,  810. 
appropriation  of  fund  to,  396,  411. 

whether  binding  on  infant,  412. 
by  order  of  Ck>urt,  binding,  426. 
payment  of,  into  Court,  412,  421. 
charged  on  land,  payment  off  of,  418. 

if  personalty  insufficient,  414. 

LEGACY  DUTY  ACT. 

payment  in  under,  does  not  make  infant  ward  of  Court,  241. 
when  executor  or  trustee  should  pay  in  under,  412,  421. 
monejrs  paid  in  under,  how  applied,  422. 
guardian  cannot  obtain  payment  of,  422  (a). 
practice  under,  422. 

LEGAL  ESTATE. 

infant  cannot  transfer,  by  bargain  and  sale  or  covenant  to  stand 

seised,  18. 
outstanding  in  infant,  costs  of  getting  in,  82,  83,  527. 
where  vendor  leaves  infant  heir  or  devisee,  83. 
on  sale  under  Lands  Clauaes  Acts,  84. 
getting  in  under  Trustee  Acts,  520. 
contingent  rights,  520. 

LEGITIMACY 

determined  by  law  of  domicil,  122. 
not  determined  in  fictitious  suit,  137. 
Declaration  Act,  137,  138. 

object  of^  188. 

practice  under,  138. 

jurisdiction  under,  138. 

LIEK,  485.    See  Solicitob. 

LIMITATIONS,  STATUTES  OF.    See  also  Acqttibsckncir. 

how  far  applicable  as  between  trustee  and  e.  q.  L,  63,  65. 

do  not  apply  to  accounts  between  guardian  and  ward,  460. 

prevent  infant  suing  before  majority,  63. 

acknowledgment  by  infant  of  debt  for  necessaries,  93. 

P  F  2 
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LIMITATIONS,  STATUTES  OF— emUinufd. 

pleading,  infant  restrained  from,  in  caae  of  frand,  101. 
where  infant  may  treat  occupier  as  his  bailiff,  time  does  not  mn  till 

infant  attains  twenty-one,  118,  114.  S^CUi^^  3/  i  J 
possession  of  receiver  does  not  alter  rights  under,  4S3.    '^^ 

1.  Under  2  ft  8  Will.  IV.  o.  71. 
right  to  easements,  when  barred,  57. 

2.  Under  8  ft  4  WilL  IV.  o.  27,  and  87  ft  88  Vict.  c.  97. 
right  to  recover  land  or  rent,  58. 

succession  of  disabiHties,  59,  60. 

disability  not  existing  at  time  of  right  accruing,  60. 

tenant  in  tail,  60. 

remainderman,  60. 

mortgagor  out  of  possession,  61. 

money  or  legacy  chatged  ou  land,  62. 

rent,  arrears  of,  62.     * 

3.  Under  21  Jao.  I.  o.  16,  a.  8. 
actions,  when  barred,  61. 
succession  of  disabilities,  62. 
d^^ath  under  disability,  62. 

4.  Under  8  ft  4  Will.  IV.  o.  42,  a.  8,  63. 

LOAN  TO  INFANT, 
for  necessaries,  93. 
usurious,  set  aside,  116,  117. 

LOCO  PARENTIS. 

gifts  by  |)er8on  in,  270. 
when  person  is  in,  184,  270. 

LONDON. 

custom  of,  as  to  apprenticeship,  96,  191. 

distribution  of  personal  estate,  191. 
guardianship,  224,  225. 
wife's  choses  in  action,  225. 

LUNATIC. 

jurisdiction  of  Conrt  as  to,  261. 

maintenance  given  to  infant,  261. 

guardian  becoming,  superseded,  454. 

infant,  guardian  tid  litem  to,  appointed  by  Chanceiy  Division,  489. 

infant  trustee,  jurisdiction  of  Chancery  Division,  520. 

maintenance  given  to  children  of,  177. 

MAINTENANCE. 

application  for,  how  made,  330. 

accounting  for,  by  guardian,  321. 

duty  of  father  and  grandfather  to  provide,  171-176. 

doctrine  of  equity  as  to,  177. 
allowed  to  children  out  of  property  of  a  lunatic,  177. 
illegitimate  child  {see  Illeoitimatk  Child). 
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MAINTENANCE-HWi^mttai. 

mothei's  liability,  172,  177,  292. 
duty  of  guardian  to  provide,  260. 

confined  to  application  of  infant's  income,  261. 
expenditure,  what  is  proper,  261. 
given  ont  of  fund  most  advantageous  to  infant,  820. 
not  deducted  from  legacy  given  by  father,  187. 
may  be  deducted  from  voluntary  settlement  by  father,  187. 
rule  against  double  portions,  187. 
Divorce  Court  may  make  order  as  to,  170,  178. 
jurisdiction  of  the  Chancery  Division  in  questions  of,  177,  261. 
1.  When  ICalntenanoe  sriven. 
there  must  be  income  applicable  for  the  purpose,  262. 
given  ont  of  rents  of  real  estate,  227,  262. 
there  must  be  clear  fund  of  personalty,  262. 
investment   producing  larger  income   allowed  where   maintenance 

required,  429. 
General  rules. 
I.  Given  if  interest  of  infant  vested  in  possession,  262,  265. 
in  spite  of  direction  to  accumulate,  264. 
not  given  where  gift  vested,  but  payment  postponed,  264. 

except  in  case  of  gift  of  a  residue,  264. 
not  given  where  gift  contingent,  265. 

but  a  fund  may  sometimes  be  raised  by  means  of  life  insur- 
ance, 265. 
not  given  out  of  portions  till  they  are  raiseable,  265. 
Exceptions  to  the  rule  considered,  266-283. 

(1)  Where  donor  father,  266-270. 

out  of  gift  vested,  but  payment  postponed,  206. 

contingent  gift,  267. 
applies  to  gift  to  a  class,  269. 

portions  or  legacies,  269. 
how  far  doctrine  extends,  269. 
only  to  child  unprovided  for,  270, 
where  donor  a  mother,  270. 

(2)  Where  donor  a  person  in  loco  parentis^  270-274. 
(8)  In  case  of  gift  to  a  class,  269,  274-283. 

II.  Where  given  by  instrument  of  donation,  284-288. 
or  authorized  by  statute,  288-292. 

under  1  WiU.  IV.  c.  65,  s.  32,  288. 
under  the  Conveyancing  Act,  290. 
III.  Not  given  while  father  living,  292, 

rule  does  not  extend  to  mother,  292. 
or  .apply  if  father  has  contracted  for  it,  298. 
or  if  gift  is  a  bounty  to  father,  293. 
or  if  father  is  not  of  ability,  296. 
or  where  hardship  on  other  children  not  to  give 

maintenance,  296. 
or  Court  has  deprived  father  of  custody  of  children,  297. 
or  father  has  himself  surrendered  the  custody,  298. 
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MAINTENANCE— «oii/inv<!(f. 

2.  Amoimt  aUowed,  299-806. 

3.  When  allowed  out  of  PrlnoiiMa,  806-808. 

4.  Troin  what  time  allowance  begins,  810. 

5.  Past  Kaintenanoe,  811-314. 

6.  Oeaeer  of  ICalntenance,  814-817. 

7.  Unapplied  Xaintenance,  to  whom  it  hetonga,  Arc,  817-819. 

MAJORITY.    See  Acquiescence,  Intanct. 

age  of  twenty-one,  why  fixed  on  as  period  of,  8. 

attained  day  before  birthday,  8. 

deeds  executed  soon  after,  set  aside,  116,  117,  482,  466. 

MANAGEMENT.     8u  Guardian   of  Estate,  Mikbbalb,  Bkpaibs 

AND  ImPBOYEMXNTB,  TiMBSB. 

MANOR.    See  Cofthold. 

infant  lord  of,  his  powers,  105. 
courts  held  by  gnwdian,  105. 
steward  of,  whether  infant  can  be,  105. 

rights  of  lord  of,  not  affected  by  order  as  to  copyholds  under  Trustee 
Act,  528. 

MARRIAGE. 

nt  what  age  an  infant  may  marry,  87. 
does  not  sever  joint  tenancy,  24,  25. 
what  consent  required,  128,  124,  882. 
where  consent  cannot  be  given,  123,  882. 

when  consent  presumed,  123.   {See  Keeling  v.  Smithy  W.  N. ,  1890, 87.) 
consent  must  be  honestly  given,  124,  388. 
suit  for  nullity  of,  125. 
brocage  bonds  void,  125. 

of  daughter,  agreement  by  father  for  settlement  enforced,  199. 
representations  that  he  will  make  settlement,  199. 
covenant  to  settle,  construction  of,  200. 

promise  by  father  prior  to  marriage  enforceable  by  children,  201. 
fraudulent  agreement  on,  125,  202. 
forfeiture  of  property  under  Marriage  Act,  350. 
of  infant,  guardianship  whether  terminated  by,  221. 
of  female  guardian,  228,  245,  248. 

married  woman  infant  defendant  requires  guardian  ad  litem,  487. 
maintenance,  whether  ceases  on,  315,  316. 
duties  of  guardians  as  to,  332. 
requisites  of  fitting  marriage,  883. 
when  infant  a  ward  of  Court — 

oongruity  of  age,  333.  * 

equality  of  rank  and  fortune,  383-385. 

settlement,  333,  338-352.     {See  Settlekrkt.) 

unfitting,  restrained,  385. 

where  marriage  of  doubtftd  validity,  intercoume  restrained,  386. 
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yUiRRlAGE—wrUimted, 

punishment  for  bringing  about,  835. 
where  flagrant  contempt,  386. 

or  aggntvated  by  fraud,  837. 
where  alleviating  circumstances,  887. 
contempt,  how  purged,  837,  888. 
ignorance  not  a  defence,  836, 

but  is  an  alleviation,  337. 
breach  of  contract  of^  infant  not  liable  for,  44,  67. 

may  sue  for,  44. 

not  liable  on  ratification  after  migority,  67. 
aecua  on  fresh  promiae,  67. 

MARRIAGE  ACT,  123. 

consent  of  guai'dians  under,  332,  383, 
frame  of  settlement  under,  351. 

MARRIAGE  SETTLEMENT.    See  Settlement. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
effect  of,  on  infant's  settlement.    iSie^  Settlement. 

MASTER  AND  SERVANT.    See  Apprentice,  Wages. 
contract  of  service  looked  upon  as  beneficial  to  infant,  94. 

made  with  father  or  mother,  94. 
earnings  of  child,  whether  father  entitled  to,  180,  184. 
guardian  entitled  to  services  of  ward,  trespass  by,  223. 
wages,  infant  may  sue  for,  45,  98,  115. 
receipt  of  by  infant,  effect  of,  56. 
liability  of  infant  for,  71 

MATRIMONIAL  CAUSES  ACTS.  See  Probate  .vnd  Diyorob  Diyision. 

MATTERS  IN  PAIS. 

when  binding,  17-65,  70-72. 

MATTERS  OP  RECORD, 
when  binding,  15-17. 
moneys  due  by  receiver  debt  of  record,  446. 

MAYOR. 

infant  cannot  be,  104. 

MEDICAL  ATTENDANCE. 

liability  of  parent  to  provide,  for  chidren,  173. 

MERCHANT  SHIPPING  ACTS,  419,  420. 

MERGER. 

none,  of  chaige  in  inheritance  to  disadvantage  of  infant,  14,  381. 

MESNE  PROFITS. 

infant  may  have  account  of,  113. 
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MINERALS,  MINES. 

infant  tenant  in  tail  may  work,  890. 
lease  o^  under  Settled  Estates  Act,  530. 

Land  Acts,  545. 
application  of  rent  reserved  by,  536,  545. 
powers  of  working  vested  in  trustees  of  infant  by  Conveyancing  Act,  38S. 
produce  of,  if  wrongfully  worked,  391. 
sale  of,  separately,  under  Confirmation  of  Sales  Act,  361. 

Settled  Estates  Act,  538. 
Land  Acts,  545. 
tenant  for  life  may  work,  if  ojien,  390. 

MINEa 

employment  of  children  in,  112. 

MONEY 

cbai^ged  on  land,  when  barred,  62. 
had  and  received,  action  for,  by  infant,  115. 
not  recoverable  when  consideration  enjoyed  by  infant,  75. 
paid  after  majority  under  void  contract  by  infant,  whether  recoveraUe, 
68. 

MORTGAGE.    5a  Incumbrance,    t/is^  ^^t^U,  OU^  Ci»4  *^ 

to  pay  off  chaiges,  362.  ^U-^  ^^>  '  ^  f^;^*  ^"^ 

fine  of  copyhold,  229. 
debts,  507. 

repairs,  &c.,  862,  507. 
infant  held  bound  by,  in  case  of  fraud,  101. 
infiiuit's  share  in  ship,  no  power  to,  420. 
lapse  of  time,  mortgagor  when  bound  by,  61 . 
investment  of  infietnt's  money  on,  414,  418,  -128. 
guardians*  power  to,  211. 

duty  to  pay  off,  380. 
made  under  order  of  Court,  374. 
foreclosure  of, — 

infant  allowed  a  day  to  show  cause,  502-504. 

when  binding  on,  511. 
form  of  decree  in  Ireland,  503. 
sale  instead  of,  504,  505. 
costs  of  equitable  mortgagee,  527. 
conveyance  of   estate    of   infant    mortgagee,  under   Trustee   Acts, 

520-522. 
costs  of  vesting  order,  527. 

MOTHER. 

access  to  child,  right  to,  120,  164. 
advancement,  allowance  for,  325. 
custody  of  child,  right  to,  120. 

if  illegitimate,  136. 
after  father's  death,  126-136. 
under  2  &  3  Vict.  c.  54  (repealed),  160-162. 
mother's  conduct  considered,  163. 
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UOTREBr-<otUinuetL 

custody  of  child,  right  to,  under  36  Vict.  c.  12,  164. 

49  k  50  Vict  c  27,  164. 
under  Divorce  Acts,  166-168.     See  P&obatk  akd 

DlYORCB  Dl\18I0N. 

eamings  of  child,  hoi?  &r  entitled  to,  182. 
education,  how  far  bound  to  provide,  176. 
gift  by,  to  child,  or  to  mother  by  child.    See  Gifts. 
guardian  of  child  after  father's  death,  127,  138. 

may  be  removed  for  misconduct,  129,  168. 

or  for  infant's  welfare,  129. 
or  on  account  of  religion,  131* 
may  now  appoint,  128. 
guardians'  rig^t  against,  222. 
nullity,  may  sustain  suit  for,  125. 
wishes  of,  regarded  by  the  Court,  247,  258. 
maintenance,  how  far  bound  to  provide,  170-178. 
allowance  for,  302. 
past,  when  allowed,  314. 
marriage,  control  over  chUd^s,  382.        ^^^^^  ^^^^^ ,     ^^^  ^^^  _ 

NECESSARIES,  5,  87-93.  '^Y*  /tt  v7^  t  ^/^ 

bond  by  in£Bnt  for,  whether  void  or  voidable,  11  (y),  93.  )i,iu  t^^  ^^-^  K-isa  u* 

contract  for,  by  infant,  valid,  5,  87.  'wi^  V?*^  *^^ 

unless  already  supplied,  92. 
when  implied,  92. 
definition  of,  88. 

within  province  of  judge,  88,  89. 
father,  whether  liable  for  infant's,  174-176. 
instances  of  articles  held  to  be,  91. 

not  to  be,  90,  91. 
money  lent  to  buy,  93. 
promissory  note  for,  whether  good,  93. 
wife  of  infant,  for,  92. 

NEGLIGENCE. 

action  for  injuries  sustained  by,  109,  110. 

caused  by  infant's  own  negligence,  110. 
contributory.  111. 

right  of  father  to  bring  action  for  iiguries  to  child,  142. 
causing  death,  under  I^ord  Campbell's  Act,  143. 
solicitor  may  be  liable  for,  if  money  wrongfully  paid  out  of  Court,  432» 

NEXT  FEIEND,  468-485. 

actions  and  applications  by  infants,  made  by,  468. 
costs,  security  for,  not  required  from,  470. 

unless  desirous  to  withdraw,  475. 
liable  to  defendant  for,  482. 

though  his  consent  not  obtained,  482. 
plaintiff's  solicitor  for,  483. 
infant,  only  when  suit  improper,  481. 


/ 
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NEXT  FRIEKD-H»iainu«(f. 

costs,  reooTsry  o(  from  infant,  when  salt  proper,  483. 

discretion  of  Conrt  as  to,  484. 

charges  and  expenses,  allowed  to,  484. 
oompromise  by,  when  set  aside,  518. 
consent  to  act  is  necessary,  470. 

as  to  procedare,  478,  498. 
death  of,  475. 

discoTeiy,  cannot  be  required  to  gire,  477. 
disqaalifiod,  who  is,  470. 
inquiry  as  to  fitness  of,  471. 

majority  of  infant,  should  not  take  any  proceedings  after,  481. 
marriage  of  female,  475. 
new,  how  appointed,  475,  476. 
receirer,  cannot  be,  478. 
remond  of,  if  unfit,  474. 

solicitor,  cannot  obtain  order  of  course  to  change,  482. 
who  may  be,  469. 
witness,  may  be,  473, 

NOTICE  TO  QUIT 

by  infant,  when  necessary,  10,  26. 

NULLITY  OF  M^RIAGE. 
who  can  sustain  suit  for,  125. 

OFFENCES 

against  women  and  children,  112,  450,  451. 

OFFICE,  104-108. 

what  may  be  held  by  infant,  104. 

ORDER  AND  DISPOSITION,  14,  17  (2),  180.    See  Bankbuptot. 

ORDER  OF  COURT.    Su  Judomext. 

sale  of  lands  imder,  how  far  effects  conversion,  85. 
purchasers,  lessees,  and  mortgagees  under,  protected,  374,  375. 

PAL.\TINE  COURT. 

jurisdiction  of  High  Conrt  over  infants  not  ousted  by,  253. 

PARISH.    See  Poor  Law. 

PARLIAMENT. 

infant  bound  by  private  Act,  87. 

cannot  vote  for  or  be  member  of,  104. 
private  Act  of,  how  fiar  binding  on  infant,  87. 

PAROL  DEMURRER,  506. 

PARTITION, 
at  Uw,  22. 
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PAKTITIOK~<can<mii«ti. 

Acts  of  1868  k  1878,  36^-367. 

sale  under,  when  ordered,  864,  865. 

a  conversion,  85,  867. 

interests  of  persons  nnbom  or  not  mi  Juris,  how  dealt  with,  864. 

default  of  pleaiiing  by  infant  defendant,  490  (m). 

practice  under,  866. 

costs  of  sale  under,  867. 

request  for  sale  under,  on  behalf  of  infants,  864. 

County  Ck>urt,  jurisdiction  of,  867* 
by  guardian  in  socage,  210. 
of  allotment  under  Indoeure  Acts,  894, 
infant's  costs  of,  chai^ged  on  his  share,  867. 

PARTNER,  PARTNERSHIP. 

bankruptcy  of  firm,  excluding  infant,  16,  17. ' 
dissolution  of,  where  infant  is  partner,  47. 

money  paid  by  infant,  whether  recoverable,  47,  75. 
goods  in  possession  of,  not  in  order  and  disposition  of  bankrupt 

partner,  17. 
guardians,  firm  may  not  be,  220. 
infant,  avoidance  of  partnership  by,  47,  75. 

cannot  take  profits  and  not  share  losses,  46. 

confirmation  and  acquiescence  of,  46,  47. 

continuing  in  firm  after  majority,  47. 

contribution,  no  liability  for,  46. 

fraudulently  holding  out  as  partner,  102. 

not  liable  for  debts  of  fiim,  47. 

should  be  joined  as  co-plaintiff  in  action  on  contract,  45. 

not  be  joined  as  co-defendant.  47.  ^  *^*^  ^^  ^"^^  *^  .*!/7 '  /"^  •* 


on  avoidance  of,  whether  infant  may  recover  money  paid  to,  47,  75.  %|^  ^v^ 

must  return  profits,  48,  75.  H}^^)^' J46' 

power  of  infant  to  trade,  45.  {J'^h   ^J^*^^^*^ 

PAYMENT  TO  INFANT.  TV-— <.-^  ^o  t. 

no  defence  to  action  brought  by  infant  against  debtor,  55.  l/^  r'iH 

fraud,  obtained  by,  may  be  good,  66. 
infant  cannot  give  receipt,  55. 

unless  authorised  by  instrument,  55. 
trustees  for,  may  give  receipt,  860,  411. 
confirmation  of,  69. 
recovery  of  money  paid  by  infant  under  contract,  47,  75. 

lent  for  necessaries,  93. 
money  recovered  by  infant  plaintiff  should  be  paid  into  Court,  56. 

PAYMENT  INTO  COURT. 
(1.)  Voliintajry. 
under  Legacy  Duty  Act,  241,  421. 
includes  stock,  422 
practice  under  the  Act,  422. 
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PAYMENT  INTO  COURT— awUi/««jrf. 
under  Trustee  Relief  Act,  423. 
when  infant  constituted  a  ward  of  Court  by,  421. 
(2.)  In  an  Aotlon  or  other  Proceeding. 
moneys  recovered  by  an  infant  may  be  paid  into  Court,  5d,  111. 
right  of  cestui  que  trutl  to  require,  428. 
application,  how  made,  423, 
founded  on  admission  by  defendant,  424. 
i^hat  a  sufficient  admission,  424. 
what  moneys  ordered  to  be  paid  in,  424. 
who  may  apply,  423,  425. 
applicant  must  have  interest  in  fund,  425. 
not  a  final  dischaige  to  trustee,  426. 
securities  and  chattels,  how  brought  in,  425. 
carrying  to  separate  account,  426  {tec  Acxx)Uirr,  separate), 
effect  of,  426. 

appropriation  by  Court  binding,  426. 
in  action  does  not  estop  plea  of  infancy,  491. 
contingencies,  practice  where  fund  subject  to,  426. 

PAYMENT  OUT  OF  COURT. 

application  for,  how  made,  429,  430. 

not  ordered  to  infant  executor,  107. 

to  infant  at  majority,  348,  349,  429. 

fund  cannot  be  left  in  Court  after  majority,  429 

to  maiTied  woman,  432. 

where  applicant  one  of  a  class,  432. 

obtained  by  fi-aud,  punishable,  432. 

liability  of  solicitor  for  negligence,  432. 

under  Lands  Clauses  Act,  386,  403. 

infant  cannot  vote  as,  104.  fn**9     ^^^^^^*^^^^'^^*1 


PERSONALTY.                                 •*  »'^'^>>^  ^^-^If^^i^tT^ 

law  of  domicil  as  to,  122,  254.  7^*7^  ^  ^*  o  -    •!  -**4 

l)owcrs  of  infants  to  bind.    iSSs^  Settlsment.  '^  .  #«*  6  ^^l^*"^ 

guardians  as  to,  853,  410-420.  ^t^'  ^  *^^-^' 

PLACES  OF  WORSHIP  SITES  ACT,  1878,  405. 

PLEADINGS.    See  Action,  Infancy. 

POOR  LAW. 

obligation  of  parents  as  to  maintenance  of  children  171,  17S, 

parish  apprentices,  99. 

powers  of  guardians  when  chOd  deserted,  165, 178. 

PORTIONS. 

not  raised  before  proper  time  413. 

when  roiseable,  question  of  construction,  265,  418. 


«■  ■      JU^  I  «l0«iC7 
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maintenance  not  giren  till  portions  raiseable,  265. 
double  portions,  role  against,  187. 

POSTHUMOUS  CHILD 
considered  as  m  ems,  78. 
entitled  to  maintenance  only  from  birth,  310. 

POWER. 

discretionaiy,  how  far  controlled  by  the  Coart,  263,  293,  305. 
infant  may  execate  collateral,  41. 

not  execate  any  other  power  over  real  estate,  41. 

execute  other  powers  over  personal  estate,  in  some  cases,  42. 
statutory  powers,  42. 
power  of  revocation,  42. 
whether  infant  may  execute,  conferred  by  settlement  made  uudcr 

Infants  Settlement  Act,  341. 
appointment  under,  to  infant,  may  be  good,  198. 
of  appointment  amongst  children  must  be  honestly  exercised,  198. 
defective  execution  in  favour  of  children  aided,  204. 
of  advancement,  324-329  (see  Advancement). 
of  investment  by  trustees,  kc.  (see  Invjsstment). 
of  maintenance  (see  Maintenance). 
of  portioning  (see  Pobtions). 
of  sale  (see  Sale). 

PRACTICE.    See  Accounts,  Action,  Advancement,    Jurisdiction, 
Maintenance,   Payment  into  Court,   Payment  out  of  Court, 
Special  Case. 
infant  partner  should  be  joined  as  co-plaintiff  in  action  brought  on 

contract  with  firm,  45. 
but  not  as  co-defendant,  47. 
moneys  recovered  by  infant  may  be  paid  into  Court,  56,  111. 
infant,  how  made  ward  of  Court,  241. 
guardian,  how  appointed,  241. 

PREMIUM. 

recovery  of,  paid  to  master,  98,  99. 
fee  allowable  as  an  advancement,  325. 

PRESCRIITIOX.     (See  Limitations,  Statutes  of.) 
when  and  how  far  it  affects  infants,  57. 

PRESENTATION  TO  LIVING, 
where  patron  infant,  86,  210. 

PRIEST. 

infant  cannot  be,  104. 

PROBATE  AND  DIVORCE  DIVISION,  166-170. 

custody  of  children,  jurisdiction  as  to,  166,  167,  168. 
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PEOBATE  AND  DIVORCE  DIVISION—oojKwfMdL 
custody  of  cliildreii  given  to  innooent  pirty,  107. 
vide  discretion  of  Court,  168. 
benefit  of  children  considered,  109. 
order  ceases  at  sixteen,  107. 
maintenance,  may  make  order  as  to,  170. 
#f#M/^xi^«*:«  /'         guardian,  jurisdiction  to  appoint,  230*240. 
^•^^kju^jmi  ^^/m,   ^  testamentary  appointment  of,  not  the  subject  of  probate, 

%  »>^fMd^u^  M4r4^*         foreign,  administration  granted  to,  254. 

settlements,  power  to  vary,  170. 

PROCEDURE.    8u  Action,  Practicb. 

PBODUCTION 
/Jv-*  /r««/*,  /^  -J-'A     of  documents,  none  from  next  friend,  477. 
^i^^^  "^ff^^  f*r—        infimt  tenant  for  life,  obtained  by  romaiuderman,  456,  457. 

U»^l.-it  iC(^  A*/ tilt  _      ,_,^  ''  »  »         • 

ward,  450. 

PROMISSORY  NOTE.    See  Bill  of  ExoHiurGB. 

PROTECTION  OF  CHILDREN,  109-117,  100. 

PROTECTOR  OF  SETTLEMENT,  108. 

PROVISO 

in  deed  to  which  infant  not  party  is  not  binding,  IS. 

beneficial  to  infant  to  which  he  is  party  is  bindinc^  13. 

PURCHASE.    See  Sale. 
infant  may  take  by,  77. 

by  father  in  name  of  child,  193  {see  Advancement). 
by  guardian  from  ward,  358  {aee  Undue  Influence). 
rights  of  purchaser  on  sale  by  the  Court,  874. 
of  real  estate  with  infant's  personalty,  354. 

QVARE  lUPEDIT. 

action  of,  by  guardian  not  maintainable,  211,  448. 
action  of,  against  guardian,  211. 

.  RAILWAY  COMPANY. 

infant  may  be  shareholder  in,  105. 

actions  against,  for  injuries,  negligence,  110,  111. 

purchase  of  land  by  (see  Lands  Clauses  Consolidation  Act). 

RATES. 

liabUity  of  infant  for,  81. 

RATIFICATION,  00-72.    See  Confirmation. 

REAL  ESTATE.    See  Guardian  of  Estate^  Sale^  Sxttlbment. 
right  to,  governed  by  Ux  lod^  122. 
rights  of  father  over  infant's,  179. 
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RECEIPT.  ^^^  <.*^  ^'  r^  w^- 

infant  cannot  give,  unlesA  authorized  by  instniment,  55.  '«^^  ^^^  ucct»^  h^^ 
&ther  cannot  give,  for  infant's  legacy,  180.  ^'^  /m  a. /» ^^^r^yf 

whether  testamentary  guardian  can  give,  215,  422  (a), 
trustees  for  infant  may  give,  860,  411. 

EECEIVER,  433-446. 

nature  of  the  office,  488. 
application  for,  how  and  when  made,  484. 
of  what  property  appointed,  434. 
when  appointed,  248,  485-487. 

if  title  to  property  in  dispute,  485. 

not  in  dispute,  485. 
where  infants  concerned,  486. 
tenancy  in  common,  487. 
who  appointed,  437. 

not  qualified,  488. 
security  required  from,  488. 

accounts  must  be  regularly  passed,  and  money  paid  into  Court,  489- 

442. 
expenditure  allowed  in,  441. 
neglect  to  pass,  440,  441. 
liability  for  interest,  440. 
close  of,  where  infant  concerned,  446. 
trustee  of  moneys  not  accounted  for,  446. 
powers  and  duties  of,  as  to  real  estate,  442-448. 

keeping  down  interest  on  incambranceti 

880. 
personal  estate,  444. 
salary  of,  444. 

when  disallowed,  441. 
costs  of,  how  borne,  445. 
discharge  of,  445,  446. 

EECITAL 

in  deed  does  not  bind  infant,  42. 

RECOGNIZANCE. 

binding  on  infant  if  not  set  aside  during  infancy,  16. 

Court  may  refuse  to  discharge,  16. 

required  of  guardian  appointed  by  Court,  249. 

receiver,  488. 
discharge  of,  446. 
makes  moneys  in  hand  of  receiver  a  debt  of  record,  446. 

RECORD,  MATTERS  OF.    See  Mattbbs  of  Record. 

RECOVERY. 

of  consideration  money  by  infant,  47,  75 
•    money  lent  to  infant  for  necessaries,  93. 
premimn  of  apprenticeship,  98. 
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RECTIFICATION  OF  SETTLEMENT 
by  the  Chancery  DivisioD,  347,  848. 

Divorce  Divisioii,  for  benefit  of  childreD,  170. 

RELEASE. 

by  infiELnt,  when  void,  10. 

representing  himself  to  be  adult,  101. 
lease  and  release  by  infant,  20,  21. 
to  guardian  on  settlement  of  accounts,  459. 

RELIGION. 

iufant  should  be  brought  up  in  father's  religion,  129. 

waiver  by  father,  181-136. 

eflect  of  agreement  between  father  and  mother  as  to,  180,  134,  154. 

cliild  too  old  to  change,  135. 

meaning  of  phrase  "  brought  up  as  a  Protestant,**  186. 

father  not  deprived  of  custody  on  account  of,  149. 

nor  mother,  131, 
guardian,  disqualifications  of,  on  religious  grounds,  218,  219. 

REMAINDERMAN, 
infant,  grant  by,  23. 
barred,  if  tenant  in  tail  barred,  60, 

may  have  order  for  production  of  infant  entitled  in  possession,  456. 
maintenance  allowed  to  tenant  for  life   who  is  heir,  as   against, 
266. 

RENEWAL.    See  Lease. 

RENT.    See  Lease. 

infant  may  recover,  reserved  in  lease  by  him,  25. 

accepting  after  migorit}'',  confirms  lease,  69. 

how  far  liable  for,  while  in  occupation,  26,  27. 
arrears  of,  recovered  by  infant  for  more  than  six  years,  62.     See  also 

Limitations,  Statutes  OF. 
payment  of,  by  trustees  allowed  as  an  advancement,  325, 
received  by  stranger,  infant  may  have  assumpsit  for,  113. 
abatement  of,  by  infant,  370. 
receipt  for,  by  infant,  eifect  of,  56. 
receiver  entitled  to  distrain  for,  442. 
distress  for,  by  guardian  by  election,  213. 
application  of,  for  maintenance,  227,  262. 

REPAIRS  AND  IMPROVEMENTS, 
duty  of  guardian  as  to,  383. 

allowance  for,  to  person  who  has  been  in  possession,  884. 
tenant  for  life  not  allowed  expenditure  for,{884. 
i-eceiver,  how  far  allowed  expenditure  for,  443*  • 

money  to  be  invested  in  land  whether  applicable  for,  885t 
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REPAIRS  AND  IMPROVEMENTS-^on^tnti^fd. 

pnrchase-money  under  the  Lands  (naoses  Acts,  when  laid  out  in,  386. 
mortgage  to  raise  cost  of,  862,  883,  507. 
under  Drainage  Acts,  892. 

Limited  Owners'  Residences  Acts,  898. 
large  powers  giren  by  Conreyancing  and  Settled  Land  Acts,  898-401. 

REPRESENTATION. 

how  far  infant  bound  to  make  good,  when  acted  upon,  42. 

continuing,  liability  on,  70,  71. 

made  by  father  on  daughter's  marriage,  199. 

RESIDENCE. 

condition  as  to,  when  enforced  against  infant,  82. 
Limited  Owners'  Residences  Acts,  898. 

RESULTING  TRUST, 

on  purchase  in  name  of  self  and  another,  198. 

whether  doctrine  applicable  to  mother,  198. 

or  to  person  in  loco  paretUiSf  194. 
evidence  to  rebut  presumption,  194. 
resting  order  in  case  of  infant  trustee  under,  622. 

RETAINER. 

whether  any  against  infant,  notwithstanding  Infants  Relief  Act,  67. 

REVERSIONERS. 

dealings  with,  116,  117,  202. 

REVIVING  PROCEEDINGS. 

action  how  continued  on  death  or  marriage  of  next  friend,  475,  476. 

majority  of  infant  plaintiff,  289,  481. 
may  become  defectiye  by  change  of  interest,  495. 
how  continued,  496. 
where  infants  are  interested,  496. 
where  proceedings  have  been  taken  since  infant's  birth,  497. 

on  expiration  of  interest  of  administrator  cluran^ 
miTiore  cekUe,  498. 

ROADa 

dedication  of,  under  Settled  Estates  Act,  588. 

Settled  Land  Act,  1882,  545. 

BOIiAN  CATHOLIC.    See  Religion. 
appointment  of,  as  guardian,  218-220. 

SALARY. 

guardian  or  trustee  not  allowed,  353,  488,  445. 
receiver  allowed,  444. 

when  disallowed,  441. 

8.L.I.  Q  Q 
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SALE. 

Court  cannot  order,  merely  becanm  beneficial,  854,  850,  602. 
by  trustees,  859. 

conditions  on,  860. 
time  for  exercising  power  of,  not  antici|iated,  859. 
of  minerals,  may  be  separate,  361,  538,  545. 
may  be  made  to  pay  off  charges,  362,  502. 

repairs,  costs,  ftc,  862. 
infant's  costs  of,  declared  a  charge  before  Partition  Act,  1868,  862. 
under  Partition  Acts,  1868  and  1376,  868-867.    See  Partition. 
Settled  Estates  Act,  871-874,  585-548. 

Land  Acts,  875-880. 
Statutory  powers  for  special  pur^ioses,  402-409. 
by  Court,  rights  of  purchaser  under,  874. 
of  mortgaged  property  (see  Mortoaoe). 

how  carried  out  under  Trustee  Acts,  520-525.     Se4  Trcbtbb  Acts. 
for  payment  of  debts — 
under  old  law,  506. 

1  Wm.  IV.  c.  47,  507. 
present  practice,  509. 
sale  ordered  at  any  time,  509. 
conveyance,  how  settled,  509. 
surplus  proceeds,  whether  converted  in  equity,  510. 
of  goods  {see  Contract). 
of  liquors  to  children,  112. 

SATISFACl'ION 

distinguished  from  ademption,  187. 

SCHEME 

for  maintenance  and  education,  880,  456. 

improvements  under  Settled  Land  Act,  when  necessary,  401. 

SCHOOL. 

conveyance  of  sites  for,  406  (and  see  Educatiok  of  Infaxt). 
guardian  may  choose  for  infant,  256. 
difference  between  guardians  as  to,  456. 

SCHOOLMASTER. 

right  to  chastise,  120. 

SECURITY.    Su  Intestment,  Rboogkisakcb. 

SEDUCTION. 

action  for,  by  father,  142. 

SEPARATION  DEEDS. 

agreement  in,  as  to  custody  of  infant  children,  154,  156. 

SETTLED  ESTATES  ACT,  1877,  871-874,  585-548. 
powers  of  sale,  leasing,  &c.,  given  by,  585-548. 
procedure  under,  where  parties  under  disability,  872. 


DtDlDL  696 

SETTLED  ESTATES  ACT,  n77'-emUinumi. 
who  is  guardian  within,  872. 
how  guardian  appointed,  872. 

evidence  requisite,  878. 
where  infant  tenant  in  fee,  872. 

teil,  878. 
a  married  woman,  878. 

SETTLED  LAND  ACTS,  1882  to  1889,  875-880,  644-548. 
effect  of,  upon  trust  for  sale,  361. 
general  purpose  of,  875. 
powers  of  tenant  for  life  under,  544. 

as  to  cutting  timber,  889. 
who  has  powers  of  tenant  for  life  under,  876. 
infant  absolutely  entitled  deemed  tenant  for  life  under,  877. 
where  tenant  for  life  an  infant,  877. 

married  woman,  878. 
a  lunatic,  880. 
capital  money  arising  under,  how  applied,  400. 

how  inrested,  414. 
improrements  made  under,  scheme  necessary,  401. 

whose  sanction  required  for,  401. 

SETTLEMENT,  MARRIAGE. 

both  parties  infants,  settlement  not  binding,  85. 

confirmation^  85,  69. 

election,  doctrine  of,  86-41  {9ee  Elbotion). 

▼ariationj>f,  by  Divorce  Court,  170. 

1.  Before  Act  of  1874. 

(1.)  male  infant  not  bound  by  covenant  to  settle  realty,  29. 

but  covenant  might  be  ratified  under  Tenterden's  Act,  29. 

how  far  male  infant  bound  by  adult  wife's  covenant,  29. 

(2.)  male  infant  not  bound  by  covenant  to  settle  personalty,  29. 

such  covenant  voidable,  29. 

agreement  for  settlement  of  wife's  personalty  not  binding  on  him,  29. 

(8.)  female  infant  could  not  settle  realty,  29. 

but  covenant  voidable  only,  80. 

and  binds  property  until  avoided,  30. 
how  far  confirmation  binds  future-acquired  property,  80. 
may  bar  right  to  dower,  81. 
(4.)  power  of  female  infant  to  settle  personalty — 
(a.)  before  Married  Women's  Property  Act,  1882. 
in  effect,  husband's  settlement,  81,  82,  87. 
husband  could  covenant  to  release  future  property  of  wife,  82. 
ehates  in  (utum  not  reduced  into  possession  not  bound,  88. 
what  is  reduction  into  possession,  88. 
(iS.)  since  the  Married  Women's  Property  Act,  1882. 

penonsl  estate  of  female  infant  cannot  be  settled  by  husband, 
being  wife's  separate  estate,  88. 

^  <)  2 
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SETTLEMEKT,  UARRlAQE—eorUinned. 

2.  Since  Act  of  1874. 

corenants  in,  not  binding  on  infant,  12. 

cannot  be  ratified,   18.    (Bnt  see  Dwuan  t.  i>»ami» 
W.  K.  1890,  66).////  Cs\  d  'I  il 

3.  Under  Infknte  Settlement  Act,  888-848. 

infants  with  sanction  of  Court  maj  settle  property  on  their  marriage,  889. 
sanction  of  Court,  how  obtained,  841. 

Act  applies  only  where  males  twenty^((|^  or  females  serenteen,  841. 
whether  applicable  to  post-nuptial  settlements,  841. 
disentailing  deed  void  if  infant  die  under  twenty-one,  841. 
practice  under  Act,  889. 
does  not  make  infant  a  ward  of  Court,  840. 
proTisiona  of  settlement,  342-347. 
no  jurisdiction  to  compel  a  settlement — 
whether  ward  of  Court,  388,  844,  845. 

or  not,  849. 

4.  On  MarrlAffe  of  Ward  of  Court,  842-849. 
already  made,  rectification  of,  847,  848. 
costs  of,  paid  out  of  capital,  348. 

powers  of  Court  when  infant  attains  twenty-one,  848,  849. 

(1.)  Where  consent  of  Court  obtained,  842. 

frame  of  settlement,  842,  848. 

provision  for  children  of  second  manisge,  848. 

embodied  in  order,  where  fund  small,  844. 

(2. )  Where  marriage  a  contempt. 

frame  of  settlement,  if  aggravated  contempt,  845. 

where  female  is  the  offender,  849. 

5.  Under  4  Qeo.  IV.  c.  76,  Frame  of;  850,  851. 

SHARES,  SHAREHOLDER.    Su  Coxpant,  Stock  Ezchanob. 

SHERIFF. 

infant  may  be,  105. 

SHIP. 

powers  of  guardian  over  infant's,  419. 

SHOPS. 

employment  of  children  in,  112. 

SITES. 

conveyance  of  infant's  land  for  churches,  ^.,  404-408. 

churchyards,  406. 
schools,  406. 

charitable  institutions,  ^.,  407. 
institutions  for  literatnrs,  science,  art, 

&c.,  407. 
dwellings  for  working^classes,  407. 
workhouses,  &c.,  408, 
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SLANDER. 

infant  trader  may  sue  for,  45. 
liable  for,  108. 

SOCAGE. 

guardian  in  {me  Guardian). 

SOCIETY. 

infant  may  be  member  of  fHendly,  building,  industrial,  or  trade 
union,  109. 

SOLICITOR.    See  also  Attornet,  Costs. 

appearance  by,  in  winding  up,  infant  not  bound  by,  51. 
change  of,  by  infant  plaintiff,  on  minority,  482. 
conduct  of,  in  action,  how  far  binding  on  infant,  478,  498. 
costs,  liable  for,  when  action  commenced  on  behalf  of  infant,  without 

next  friend,  469. 
appointed  guardian  ad  litem,  499. 
recoreiy  of,  from  next  friend,  488. 
lien  for,  on  fund  realized  in  action,  485. 
infant  may  become  liable  for,  by  confirmation,  71. 
fiind  in  Court,  not  paid  to,  on  behalf  of  infant  nearly  of  age,  481. 
gift  to,  by  his  father,  186. 
guardian,  when  should  not  be  appointed,  248. 
infant  articled  to,  how  far  bound  by  covenant  in  articles,  18. 

return  of  premium,  when  ordered,  98. 
premium  on  articles  of,  allowed  as  an  advancement,  825. 
liability  of,  for  negligence   in   payment  of  money  out  of  Court, 

482. 
privilege,  none  to  conceal  whereabouts  of  ward,  481. 
receiver,  when  not  appointed,  488. 

SPECIAL  CASE,  580-584. 

SPECinC  PERFORMANCE, 
infant  cannot  sue  for,  45,  72. 

STATUTES,  Ikdxx  of,  eu  pp.  cv-cx.  • 

STEWARD  OF  A  MANOR, 
whether  infant  can  be,  105. 

STOCK.    See  also  Intistmicmt. 

bringing  into  Court  under  Legacy  Duty  Act,  422. 

Trustee  Act,  423. 
order  of  Court,  425. 
standing  in  infant's  and  adult's  name,  power  of  attorney  to  receive 

dividends,  528. 
infant  trustee  of,  522. 
dividends  paid  to  guardian  for  maintenance,  288.    cjt^c^^*^  ^  /^  ^  s{  f^iX^^^ 

STOCK  EXCHANGE.  /tlc^    /^  ^  Jf7ch    w^r;  /, 

custom  of,  58,  54.  '' '"  ^* -     ^  ^^  S^^^^c 
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SUBMISSION.    Su  alto  Abbit&jltxok. 
in  pletdings,  infant  not  bonnd  by,  477. 

SUCCESSION  DUTY. 

trustee  liable  for,  though  income  spent  in  maintenance,  881. 

SURRENDEB 

<       of  leaae  by  infant,  voidable  only,  27. 

guardian  in  socage,  210,  228  (c). 

guardian  for  purposes  of  renewal,  868 
under  Settled  Land  Acts,  545. 

TENANT  FOR  LIFE. 

infant  must  keep  down  interest  on  incumbrances,  881. 
insurance  moneys,  when  entitled  to,  883. 
not  allowed  sums  spent  in  improrements,  384. 
allowances  to,  out  of  purchase-money,  under  Lands  Claoaes  Act,  888 
and  infant  remainderman,  grants  by,  28. 

powers  of,  as  to  sale,  leasing,   &c.    See   Settlbd   Estates  Act, 

Skttlbd  Land  Acts. 
cutting  timber,  389  (y). 
of  chattels,  security  required  from,  425. 
conveyance  by,  for  payment  of  debts,  508. 

TENANT  IN  COMMON 

in  occupation  must  pay  rent  to  infant  co-tenant,  118. 
receiver  of  property  belonging  to,  487. 
lease  by  infant,  869. 

TE^ANT  IN  TAIL. 

equitable  waste,  whether  he  can  commit,  890. 

infiut,  conveyance  by,  under  11  Geo.  IV.  k  1  Will.  lY.  c  47,  507. 

declared  trustee  under  Trustee  Acts,  521. 

judgment  against,  whether  binding  on  remainderman,  854. 

should  keep  down  interest  on  incumbrances,  881. 

protector  of  estate  tail,  108. 
merger,  none  where  incumbrances  paid  off  by,  881. 
timber,  right  to  cut,  890. 

TIMBER. 

infant  owner  in  fee  may  cut,  887. 

though  executory  limitation  over,  888, 
trustees  for,  may  cut,  when,  888. 
tenant  for  life  may  cut,  when,  889  (y). 

in  tail,  may  cut,  890. 
when  cnt,  becomes  personalty,  887. 

TITHES. 

^mmutation  of,  896, 
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TORT. 

infant  liable  for,  44,  108. 

bnt  not  on  a  contract  as  for  a  tort,  44,  108. 
may  bring  action  for  negligence,  injuries,  &c.,  109, 110. 
distingnished  from  breach  of  contract,  108. 

TRADE.     See  Partnership. 

infant  cannot  incur  liabilities  in,  45. 

engaging  in,  not  fayoured  by  Court,  45. 
bound  by  fraud,  45. 
trustee  ought  not  to  invest  money  in,  410. 
where  fund  already  embarked  in,  410,  411,  428. 
interest  on  money  employed  in,  410. 

TRANSFER  OF  SHARES.    See  Compant,  Stock  Exchange. 

TRESPASS. 

guardian  may  bring  action  for,  210,  230. 

recover  damages  for  removal  of  wa^d,  447. 
by  heir  at  law  before  entry,  115. 
whether  infant  may  maintain,  against  his  lessee,  6,  26. 
infant  cannot  have,  after  actual  delivery  of  goods,  55. 
liable  for,  103. 
may  have  action  of,  for  assault,  &c.,  109. 

TROVER. 

infant  owner  may  bring,  115. 

whether  infant  may  bring,  for  goods  sold  by  him,  55. 

against  infant  who  wrongfully  detains  goods,  108. 

TRUST.    Su  aleo  Trustee,  Trustee  Acts. 
declaration  of,  by  infant,  voidable,  18. 
infant  cannot  authorize  or  adopt  breach  of,  57,  353. 
resulting,  on  purchase  in  name  of  self  and  another,  1 93. 
whether  doctrine  applicable  to  mother,  198. 

or  to  person  in  loco  parentis,  194. 
evidence  to  rebut  presumption,  194-197. 
vesting  order  in  case  of  in£uit  trustee,  484. 

TRUST  INVESTMENT  ACT,  1889,  415-419. 

TRUSTEE.    See  aUo  Adyanoement,  Guardian,  Investment,  Main- 
tenance, Sale. 
accumulation  of  income  by,  290,  291,  859. 

alienation,  statutory  powers  of,  402-408.    See  Guardian  of  Estate. 
breach  of  trust,  liability  for,  107,  410. 

lapse  of  time,  when  a  bar  to  proceedings  for,  63,  65,  460. 
interest  payable  in  respect  of,  410. 
eharitable  purposes,  allowances  to,  for,  802. 
ecmstruotive,  when  within  Trustee  Acts,  528. 
copyholds,  power  of,  to  enfranchise,  231-236. 
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TBUSTEE—  eofUinued. 

costs  of,  when  allowed  out  of  the  estate,  488. 

discretion  of,  interference  of  Coort  with,  261,  268,  298,  305,  306,  827. 
duties  of,  as  to  inrestment,  410-420. 
management,  858. 

after  judgment  for  administration,  428. 
improvementSy  allowances  to,  for,  382,  884. 
income,  accumulation  of,  by,  290,  291,  359. 
infimt,  what  powers  exerciseable  by,  41,  106. 

new  trustee  appointed  in  place  of,  106,  520-529.    {See  Trustee 
Acts). 
insurance,  power  of  as  to,  401. 
lease  renewed  in  name  of,  858. 
legacy,  appropriation  of  fund  for,  by,  411. 
maintenance,  powers  of,  generally,  261-828. 

discretionary,  261,  268,  285,  805,  814,  819. 
under  statute,  289,  291,  292. 
out  of  capita],  806. 
management,  statutory  powers  of,  892-401.    Su  Guardiak  of  Estate. 
purchase  by,  from  cestui  que  trust,  358. 
receipt  of,  for  legacy  to  infant,  411,  413. 

power  to  give,  359. 
receirer,  not  appointed,  438. 

appointed  by  reason  of  misconduct  of^  435. 
release  of,  10, 

repairs,  allowances  to,  for,  382-387. 
sale  by,  conditions  on,  360.    See  also  Sale. 

trust  for,  how  far  aifected  by  Settled  Land  Acta,  861. 
succession  duty,  liability  for,  381. 
trade,  duty  to  call  in  money  embarked  in,  410. 
trust  fund,  calling  in  of,  by,  410. 

payment  of  into    Court  by,   428-427.      See  Patmekt 
into  Court. 

TRUSTEE  ACl^  1850  AND  1852. 

completion  of  sale  against  infant  in  foreclosure  or  creditors'  actions, 

505,  508,  509,  524. 
infant  trustee  or  mortgagee,  520. 
contingent  rights  of,  520. 
rights  of  unborn  persons,  521,  525. 
vesting  order,  form  of,  521. 
person  appointed  to  convey,  522. 
infant  trustee  of  stock,  522. 
copyholds,  order  as  to,  523. 
equitable  interests,  bound  by  order,  525. 
new  trustees,  appointment  of,  under,  526. 
money  payable  under,  paid  into  Court,  526. 
costs  of  orders  under,  527. 
oonstructive  trustee  within,  528. 
applications  under,  how  made,  528. 
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TRUSTEE  ACT,  1888, 

enables  tnutees  to  plead  Statute  of  Lmutations,  when,  65,  460. 

TRUSTEE  RELIEF  ACT, 

payment  in  under,  makes  infant  ward  of  Court,  241. 

when  jostifiable,  423. 

UNCONSCIONABLE  BARGAINS 
with  infants,  116,  117. 

UNDUE  INFLUENCE. 

deeds  made  under,  set  aside,  116, 117, 182,  462-467. 
presumption  of,  in  case  of  gifts  to  guardian  or  trustee,  462-467. 

parent,  182. 
omu  of  negativing  rests  on  guardian,  462. 

doctrine  extends  to  persons  in  confidential  relation,  466. 

to  third  persons,  who  are  cogniamt  of  the- 
circumstances,  184,  467. 
lapse  of  time  no  bar,  467. 
no  presumption  of,  in  gift  bj  parent  to  child,  186. 

USE 

may  be  declared  by  infimt  in  conveyances  which  transfer  possession,  18.. 
confirmation  of  after  majority,  19. 

USE  AND  OCCUPATION.    See  also  BxsT. 
action  for,  none  against  infant,  26. 
infant  may  bring,  112. 

VENTRE  SA  MERE,  CHILD  IN, 
considered  as  born,  78. 
action  may  be  brought  on  behalf  of,  469. 
only  takes  maintenance  firom  birth,  310. 

VESTING  ORDER    See  Tbustbb  Acts. 

VOID.    See  dho  Infants  Rbldsf  Act. 

diBtinetion  between  void  and  voidable,  6,  7,  9. 
act  necessarily  to  infant's  pr^udice,  is,  10. 

VOIDABLE. 

what  acts  and  instruments  voidable,  6,  7,  9,  478. 

VOLUNTARY  SETTLEMENTS.    See  Gifts,  Undub  Inflvinoi. 
by  infant  tenant  in  tail,  voidable  only,  8. 
made  soon  after  twenty-one,  when  set  aside,  116,  117,  462-467» 
by  father,  binding,  200,  201. 
post-nuptial,  whetiier  included  in  Infants  Settlement  Act,  841. 

VOTE. 

in&nt  cannot,  for  member  of  parliament,  104. 
as  a  peer,  104. 

8.L.I.  B  B 
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WAGES.    Su  Appbbntioe,  Mastkk  and  Ssrvaxt. 
infant  may  sue  for,  45,  98,  115. 

liability  of,  for,  71. 

receipt  of,  by,  56. 
father's  right  to  his  children's,  180,  184. 

WAIVER 

of  rights  over  child  by  father,  181-186,  151-157. 

goaidian,  455. 

WAKD.    See  Guardian. 

WARD  OF  COURT.    Set  aUo  Marriage. 
meaning  of  term,  240. 
education  of,  450. 
infant,  bow  made,  144,  241,  449. 

on  payment  of  his  fund  into  Conrt  under  Trustee  Relief  Act,  241. 
not  on  payment  into  Court  under  Legacy  Duty  Act,  241. 

Lands  Clauses  Act,  241. 
nor  by  petition  under  Infants  Settlement  Act,  340. 
institution  of  proceedings  on  behalf  of,  473. 

jurisdiction  of  the  Court,  may  only  be  removed  out  of,  by  leave  of  the 

Court,  157-160. 
maintenance  after  removal  from,  how  paid, 
828. 
marriage  of,  383-349. 

wardship  of  female  not  determined  by,  221. 
private,  action  heard  in,  if  relating  to,  501. 
settlement,  cannot  be  compelled  to  make,  888. 

WARRANT  OF  ATTORNEY 
of  infant,  void,  10,  15. 

WARRANTY 

by  infant,  of  goods  sold,  void,  103. 

WASTE.    8u  Minerals,  Timber. 

father,  tenant  by  curtesy,  restrained  from,  180. 
infant  copyholder,  by,  if  voluntary,  a  cause  of  forfeiture,  241  • 

guardian  of,  forfeits  wardship  by,  240. 
tenant  in  tail,  whether  he  can  commit,  390. 

WILL. 

infant  cannot  make,  IS,  354. 

nor  appoint  a  guardian  by,  108. 
proof  of,  where  plaintiff  infant,  502. 

WILLS  ACT. 

testamentary  power  of  infant  over  personalty  before,  854. 

none  since,  13,  854. 

WITNESS. 

infant  may  be,  106. 
next  friend  may  be,  473. 
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WOODS  AND  FORESTS  COMMISSIONERS, 
guardinn  may  purchase  from,  393. 
purchase  hy,  of  infant's  lands^  408. 

WORKHOUSES, 
sites  for,  408. 

WRIT 

ne  exeat  regtiOt  infant  may  obtain,  479. 
seryice  of,  on  infant,  487. 

YORK, 

custom  of,  191. 


THE   END. 
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Second  Edition,  in  8vo.     Price  2IJ.,  cloth, 

THE    LAWS   OF  INSURANCE: 

EMBODYING 

CASES    IN    THE    ENGLISH,    SCOTCH,    IRISH,    AMERICAN,    AND 

CANADIAN    COURTS. 

By   JAMES    BIGGS    PORTER, 

OP   THB  IKMBR  TBMPL8  AND  SOUTH  BASTBRN  CIRCUIT,  BARRISTSR-AT-LAW. 

ASSISTED  BY 

W.  FEILDEN  CRAIES,  M.A., 

OF  TMB  INNBR  TEMPLE  AND  WESTERN  CIRCUIT,   BARRISTES-AT'LAW. 

"  In  reviewing  the  first  edition  of  this  book  we  expressed  an  opinion  that  it  was  a  painstakmg'  and 
useful  work.  Its  utility  has  been  shown  bv  the  speedy  appearance  of  the  present  edition,  and  the  laboiir 
of  its  authors  is  still  apparent  to  anyone  who  will  glance  through  its  pages.  * — Soiiciterit  JmmaL 

"  The  success  of  the  first  edition  proves  its  value.  It  is  clearly  and  concisely  compiled,  and  upwards  of 
z,5oo  cases  are  quoted." — Law  Times. 

"  Mr.  Porter's  useful  book  on  insurance  law  has  reached  a  second  edition  in  less  than  three  ytan,  which 
Is  not  common  in  a  book  of  this  class.     The  fact  is,  that  in  taking  up  insurance  law  in  all  its  branches, 

except  marine  insurance,  he  hits  upon  a  popular  subject Mr.  Porter  well  fiUs  the  gap  thus 

made  for  him,  and  he  has  called  to  his  aid  a  useful  coadjutor  in  the  person  of  Mr.  Craies.**— Z^nv  Journal, 

"  When  writing  on  the  first  edition  in  2884,  we  ventuxed  to  predict  for  Mr.  Porter's  work  a  mat  success. 
We  spoke  in  terms  of  unaualified  commendation  conceming  the  lucidity  of  the  author's  style,  the  thorough- 
ness of  his  work  and  hb  nappy  gift  of  narrowing  down  broad  and  diffusive  subjects  into  a  small  qace. 
Practical  experience  of  the  contents  of  the  volume  during  the  past  three  years  has,  we  may  say,  fully  con- 
firmed our  favourable  views." — Ifuurauce  Record, 

In  Royal  i2mo,  price  2Qr.,  doth, 

QUARTER    SESSIONS  PRACTICE, 

A    VADE    MECUM  OF   GENERAL  PRACTICE  IN  APPELLATE   AND 

CIVIL   CASES  AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES  SMITH, 

OF  THE  MIDDLE  TEMPLE,    BARRISTBR-AT-LAW,   AND  RECORDBR  OF  MARGATB. 


"  Mr.  Walker  is  fortunate  in  his  diocce  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly,  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  exi>ensive. On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — Law  yottnuU. 


Second  Edition.     In  one  volume,  8vo,  price  21s.,  cloth. 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  with  <m  Appendix  <rf 

Statutes,  Annotated  by  means  of   References  to  the  Text.      Second    Edition. 

By  W.   Gregory   Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,    and 

Edgar  J.  Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn,  Banister-at-Law. 

"We  highly  aporove of  Mr.  Walker's  arrange* 

ment The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carofully  and  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful  and  careful  labour, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
Law  Tifnee, 


In  royal  i2mo,  price  4r.,  cloth, 
A   DIGEST    OF  THE    LAW   OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 

FROM  NOVEMBER  2875  TO  AUGUST  x88o. 

By  W.  H.  HASTINGS  KELKE,  M.A.,  Barrister-at-Law. 
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In  8vo,  price  5^.,  cloth^ 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  ORDERS  OF  THE  JUSTICES  THEREON.  By  Temple 
Chevallier  Martin,  Chief  Clerk  of  tbie  Lambeth  Police  Court,  and  Joint  Author 
of  the  **  Magisterial  and  Police  Guide,"  &c. 

Second  Edition.     Crown  8vo,  price  &r.  6^.,  cloth, 

THE  LAW  OF  ARBITRATION   AND  AWARDS ; 

With  Appendix  containing  Lord  Denman*s    ARBITRATION    BILL,    AND 
STATUTES   RELATING  TO   ARBITRATION,  and  a  coUection  of  Forms 
'  smd  Index.     Second  Edition.    With  a  Supplement  containing  an  Abstract  of  the 
Arbitration  Act,  1889.     By  Joshua  Slater,  of  Gray's  Inn,  Barrister  at-Law. 

*«*  Thg  Sup^emtni  can  he  had  separately^  price  6d.- 


In  crown  8vo,  price  dr.,  cloth, 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law,  Author  of  "The  Law  of 
Arbitration  and  Awards." 


In  8vo,  price  I2x.,  cloth, 

THE   LAW  AND   PRACTICE  OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.  With  an  Appendix  of  Fori^s, 
Orders,  &c.,  and  an  Addenda  giving  the  Alterations  under  the 
New  Rules  op  Practice.  By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law. 

"  Mr.  Peile  has  doDe  well  in  writing;  this  book.  The  subject  is  carefully  yet  tersely  treated." — Law  Times. 

In  one  volmne,  8vo,  price  i8j.,  cloth, 
THE    LAW   AND    PRACTICE   RELATING   TO 

PETITIONS   IN   CHANCERY   AND   LUNACY. 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
AND  Precedents.  By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Barrister- 
at-Law. 


Second  Edition,  in  8vo,  price  2&r.,  cloth, 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 
I  an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOND  EDITION. 

By  miles   walker  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and 

STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barrister-at-Law. 

BBVIBWa 

"  The  notes  are  very  pertioent  and  satisfactcny :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  will  he  found  very  useful."— /mA  Zow  Times. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Prindples 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fiitl  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Law  MagoMtne  atid  Review. 


STEVENS  6*   ffAYNES,    BELL    YARD,    TEMPLE   BAR. 

Second  Edition,  in  8vo,  price  25^.,  dotlu 

REMODELLED,    MUCH   ENLARGED     WITH  SEVERAL    NEW 
CHAPTERS  ON  "LIGHT,**   "SUPPORT,"  ETC. 

EMDEN'S    LAW    RELATING   TO 

BUILDING,  BUILDING  LEASES, 
AND  BUILDING  CONTRACTS. 

WITH   A   FULL   COLLECTION   OF    PRECEDENTS, 

TOGETHER  WITH  THE 

STATUTE   LAW   RELATING  TO   BUILDING, 

WITH    NOTES   AND   THE   LATEST   CASES   UNDER  THE   VARIOUS  SECTIGMa 

By    ALFRED    EMDEN, 

OF  THB  INNXK  TBMPLB,  BSQ.,  BARKISTBX-AT-LAW ;  AUTHOR  OP  THB  "  MtACTICB  IM  WIMDING-UP 

companies/'   "a  COMPLBTK  COLLECTION  OP  PRACTICE  STATUTES,  ORDERS,  AND  RULSS* 

PROM  1975  TO  1885, "  *'  THB  shareholder's  LBGAL  GUmB,"  ETC,  ETC. 


**  We  were  able  to  speak  in  tenns  of  oommendation  of  the  First  Editioo  of  this  book,  baft  we  can  say 
much  more  for  the  present  edition.  Mr.  Emden  has  re- written  and  enlarged  his  work,  and  in  its  present 
form  it  constitutes  a  complete,  and  so  iar  as  our  examination  has  gone,  an  accurate  treatise  on  the  btancb 
df  the  law  to  which  it  relates.  — Soltcitor^  youmoL 

"  We  had  occasion  to  speak  favourably  of  the^  First  Edition  of  Mr.  Emden's  work,  and  we  have  nothnw 
but  commendation  to  award  to  the  Second  Edition,  which  has  practically  been  re-written  and  very  mocE 
enlarged."— 7*A^  Fieid, 

"  With  the  revisions  and  additions,  Mr.  Emden's  treatise  claims  in  a  h^her  decree  to  be  considered  the 
most  comprehensive  text-book  of  the  law  relating  to  building,  that  has  been  published  in  a  single  volome." 
—The  BuiUing  Ntw. 

*'  This  work  viewed  as  a  whole,  is  in  all  wajys  a  standard  authority  on  all  the  subjects  Created,  aad  k  is 
in  reality  a  small  Law  Library  on  building  subjects,  ingeniously  and  most  lucidly  compressed  in  a  single 
soViXtitr—Tfu  BuildiH£  IVifrU, 

"  No  more  useful  boolc  for  architect,  contractor,  or  building  owner,  has  been  published  than  '  Emden's 
Law  of  Building,  Building  Leases,  and  Building  Contracts,'  and  its  re-issue  as  a  revised  and  extended 
work  will  be  generally  appreciated. " — Tki  ArcJkiUci. 

'*  A  second  edition  of  Mr.  Alfred  Emden's  useful  work  on  TAe  Lam  ttlaitng-  to  BmldtHg  L«uts, 


Building  Contracts,  has  just  been  issued  by  Messrs.  Stevens  &*  Haynes,  Bell  Yard,  Temple  Bar.  The 
first  edition  soon  oecame  exhausted,  and  the  learned  author  has  entirely  rewritten,  remodelled,  and 
considerably  enlarged  the  previous  edition.  There  is  a  good  collection  of  precedents  with  respect  to 
matters  connected  with  building,  together  with  the  Statute  Law  relating  to  building,  with  notes,  aind  the 
latest  cases  under  the  various  sections.  A  new  and  comprehensive  index  has  been  compiled,  and  latt,  but 
not  least,  is  an  excellent  glossary  of  architectural  and  building  terms  used  in  the  Building  Act,  buikSng 
leases  and  contracts,  d'c  — Law  Times. 

"We  have  been  asked  from  time  to  time  which  is  the  text-book  of  the  Law  relatiug  to  BuUdimg^ 
Building  Leasts^  and  Building  Contracts^  and  we  have  had  to  reply  that,  so  far  as  we  Icnow,  the  com- 
prehensiye  work  published  by  Messrs.  Stevens  d^  Haynes,  of  Bell  Yard,  Temple  Bar,  by  Mr.  Alfred 
Emden,  is  the  best  and  most  generally  useful  we  know.  We  mention  this  fact^  because  a  second  edition 
has  just  been  published,  "  rewritten,  remodelled,  and  enlarged,"  on  the  law  relating  to  buildings,  with  new 
chapters  on  damage  to  property  or  person  caused  by  building,  eas  and  water,  support,  party  walls,  and 
light.  Yoluminous  preceaents  are  also  given,  witn  a  comprehensive  ^^ew  of  the  Statute  Law,  which 
has  materially  changed  since  the  first  edition  was  published  in  1882.  It  is  well  that  those  engaged  in  the 
building  trade  should  bear  this  in  mind,  as  much  litigation  would  therefore  be  avoided,  with  its  conseauent 
expense  and  annoyance.  The  book  is  rendered  more  valuable  from  its  glossary  and  well-ananged  inoez." 
— Building  Times. 

**  The  present  treatise  of  Mr.  Emden  deals  with  the  subject  in  an  exhaustive  manner.  ^  which  leaves 
nothing  to  be  desired.  .  .  .  The  book  contxuns  a  number  of  forms  and  precedents  for  builoing  leases  and 
agreements  which  are  not  to  be  found  in  the  ordinary  collection  of  precedents." — The  Times. 

"  Mr.  Emden  hu  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry." — Lata  Journal. 

y  It  may^  safely  be  recommended  as  a  practical  text-book  and  guide  to  all  people  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works.'  — Saturday  Review. 

"To  supply  this  want  is  the  writer's  object  in  publishing  this  work,  and  we  have  no  hesitation  in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  ....  it  seems 
to  us  a  gcK)d  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitMion." — TMe  BuiUer. 

"  From  the  point  of  view  of  practioil  utility  the  work  cannot  fail  to  be  of  the  greatest  use  to  all  who 
require  a  little  law  in  the  course  of  their  building  operations.  They  will  find  both  a  sound  airangement 
and  a  clear  sensible  style,  and  by  perusing  it  with  ordinary  attention  many  matters  of  which  th^ 
before  doubtful  will  b<«ome  quite  compre&nsible." — City  Press. 
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In  royal  8vo,  iioo  pages,  price  521.  €«/.,  cloth. 

THE  UW  OF  THE   DOMESTIC  REUTIONS, 

INCLUDING 

HUSBAND  AND  WIFE :    PARENT  AND  CHILD :    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM  PINDER  EVERSLEY,   RC.L.,   M.A. 

OP  THE  INNER  TEMPLE,    BARRISTER- AT-LAW. 


"  It  is  essentially  readable  and  interesting,  and  ought  to  take  a  hieh  place  among  text  books.  .  .  .  We 
say.  withoat  hesitation,  that  this  is  a  learned  book,^  written  in  a  pecmiarlv  fascinating  style,  having  regard 
to  the  nature  of  the  subject.  ...  It  can  only  be  said,  therefore,  that  the  book  is  deserving  of  success  upon 
the  merits  ;  and  that  the  attempt  to  combine  the  treatment  of  tliree  branches  of  the  law  which  have  hitherto 
been  unnaturally  divided  shows,  in  itself,  a  comprehensive  grasp  of  principle." — Law  Times, 

"  This  is  an  admirable  endeavour  to  treat  in  one  volume  a  series  of  topics  which  may  well  be  treated  to- 
gether, but  which  have  not  hitherto  formed  the  subject  of  a  single  treatise.  .  .  .  Mr.  Eversley's  style  is  plain 
without  being  bare,  and  he  has  produced  a  readable  as  well  as  a  practically  useful  treatise." — LantJowmaL 

"The  author  may  be  congratulated  upon  having  produced  an  excellent  treatise  on  this  branch  of  the 
law,  welt  arranged,  clearly  written,  and  complete.  A  word  of  praise,  too,  must  be  accorded  to  the 
laborious  care  with  which  he  has  accumulaled  referencas  to  the  various  Reports,  and  constructed  his  very 
full  vcAtxr—SoUciivrs*  Journal. 

In  one  volume,  royal  8vo,  price  3ar.,  cloth, 
THE    LAW    RELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

By  ROBERT  CAMPBELL,  M.A, 

OF  unooln's  inn,  barrister-at-law;  advocate  op  the  scotch  bar; 

AUTHOR  OF  THE  "LAW  OF  NBGUGENCB,"  ETC 

"  N«t«dthstanding  the  existence  of  the  works  referred  to  by  the  author  in  his  prefiioe  he  has  produced 
a  treatise  which  cannot  fail  to  be  of  utility  to  practising  lawyers,  and  to  increase  his  own  reputation.**^ 
Lam  Tinus, 

In  one  volume,  8vo,  1879,  price  20f.,  cloth, 
A  TREATISE  ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT    OF 

STATUTORY    LAW. 

with  an  appendix  of  certain  words  and  expressions  used  in  statutes 
which  have  been  judicially  or  statutably  construed. 

By    henry    HARDCASTLE, 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW ; 
AND  JOINT-EDITOR  OF   "ELECTION   PETITION  REPORTS." 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  point  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  vvords  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Lam 
Magasine  and  Ranew. 

In  one  volume,  8vo,  price  2&r.,  cloth, 

THE  UW  RELATING  TO  PUBLIC  WORSHIP; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874 ;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformil^;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric ;  the  Canons ;  the  Articles ;  and  the  Injunc- 
tions, Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By 
Seward  Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law. 
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Id  8vo,  fxioe  13^.,  doth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Suoreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court  1883,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs ;  together  inth  Notes, 
Cases,  and  a  Foil  Index.     By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 

In  the  press,  and  nearly  ready, 

CORNER'S    CROWN    PRACTICE: 

Bemg  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  H^  Co«t 
ofjttstice;  with  an  Appendix  of  Rules,  Forms,  ScEile  of  Costs  and  Allowances,  &C. 

SECOND    EDITION. 

By  F,  H.  SHORT,  Chief  Clerk,  Crown  Office,  and  F.  HAMILTON  MELLOR, 

of  the  Inner  Temple,  Barrister-at-Law. 

In  8vo,  price  df.  6</.,  cloth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS, 

1880  and  1881  (43  Vict.  Cap.  14,  and  44  Vict.  Cap.  12), 

So  far  as  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  Duties  on 
Accounts.  With  an  Introduction  and  Notes.  'By  ^frsd  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 

*•*  Thb  forms  a  Siii>plement  to  th«  Third  Edition  of  the  Probate,  Legacy,  and  Soooeiliott  Dotj 
Acts,  by  the  same  Author. 

Third  Edition,  in  8vo,   1&76,  prioe  251.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  III.  c.  $2 ;  45  G«>-  IH. 
c.  28;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51 ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scotlaiid, 
and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  By  Alfrkd 
Hanson,  of  the  Middle  Temple,  E^.,  Barrister-at-Law,  Comptroller  of  Legacy 
and  Succession  Duties.  Third  Edition.  Incorporating  the  Cases  to  Michaelmas 
Sittings,  1876. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Henoe  a  volniDe 
without  a  rival " — Law  Times. 

*'  His  book  is  in  itself  a  most  useful  one :  its  author  knows  every  in  and  ont  of  the  snhjaot, 
and  has  presented  the  whole  in  a  form  easily  and  readily  handled*  and  with  good  anangement 
and  dear  exposition."— 50/rW/0rj'  Journal, 

In  royal  8vo,  1877,  price  lor.,  cloth, 
LES  HOSPICES  DE   PARIS  ET  DE   LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V,  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 


LATB  PXLLOW  OP  TRINITY  COLLBGS,   CAMBRIDGE. 


In  8vo,  1867,  price  idr.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855, 1860; 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT,   1862; 
THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 
Ta|;ether  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 

By  HUGH  COOKE  and  R.  G.  HARWOOD,  of  the  Charity  CoamimoB. 
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Second  Edition,  in  x  Volnme,  mediam  8vo,  price  351.,  cloth. 

EMDEN'S    COMPLETE    COLLECTION 

OF 

PRACTICE    STATUTES, 

ORDERS  AND  RULES. 

BEING 

A   SELECTION   OF    SUCH    PRACTICAL   PARTS    OF   ALL    STATUTES, 
ORDERS  AND   RULES,  AS  ARE   NOW  IN    FORCE 

AND  RBLATB  TO  THK 

PRACTICE  AND  PROCEDURE  OF  THE  SUPREME  COURT. 

From  |276  to  |886. 

WITH    TABULATED    SUMMARIES    OF    THE     LEADINQ    CASES 
AND   ANALYTICAL   CROSS-REFERENCES 

By  ALFRED   EMDEN, 

OF  THX  IlfftKIt  TVytnjty  B9Q.|  BAKKISTKR-AT-LAW  ;  AUTHOR  OP  "THIE  PKACTICB  IW  WINDtKC'tTP 
CORPAMWS  ;  **  **  THS  LAW  RBLATING  TO  BUILDING,   BUILDING  LKA8CS,  AND  OONTXACTS  ; " 

"  THE  SHAKBHOLDBRfs  LBCAL  GUIDB  "  BTC. 

ASSISTED  BT 

HERBERT    THOMPSON,    M.A., 

OF    THB    INNER    TBMPLB,   ESQ.,    BARRISTBR-AT-LAW. 

%*  In  riMs  Bditkm,  iS\  the  new  Suuutes,  Rules  of  Coort,  and  Orden  have  been  printed,  and  oearly  two 
tbooMod  additiooal  caace  hare  been  added. 


BXTBAOT    FROM    PBSFAOB 


Tfre  object  of  this  work  vi  to  bring  toji^ether  in  one  volume  all  such  praaical  ports  of  any  statutes, 
ofders.  and  rules,  as  are  now  in  force,  and  relate  to  the  practice  and  procedure  of  the  Supreme  CaarL 

Trie  pUm  of  the  work  has  been  to  arrange  the  Statutes,  as  far  as  possible  chronologically ;  but  where 
ever  there  are  other  Statutes  which  wholly  relate  to  the  subject  of  the  first  in  date,  they  have  generally 
been  placed  immediately  after  it.  A  cross-reference  to  each  Act  is  also  i>laced  in  its  chronological  order,  so 
that  it  may  at  once  be  seen  where  the  particular  Act  is  printed.  The  thick  type  shoulder-notes  refer  to  the 
chronological  onler,  and  the  shoulder-notes  in  smaller  type  to  the  Statutes  on  the  particular  page.  No 
arrangement,  made  with  the  obiect  of  avoiding  the  necessity  of  rei>rtnting  portions  of  the  Acts,  can  be 
entirely  tmiform,  but  with  the  Table  of  Contents,  and  a  oomi»rehensive  Index,  it  is  anticipated  that  the 
sections  of  the  various  Acu  and  Rules  will  be  readily  found,  and  that  is  the  sole  object  of  any 
arrangement.  

ZUBVZB1W8L 

"  By  means  of  a  very  toH  index  and  frequent  cross  refeveoces,  the  pnurtitaoner  will  have  little  difficulty 
in  finding  any  provision  he  may  require  to  consult.     The  selection  of  the  sections  of  Statutes  and  of  the 

rules,  does  much  credit  to  the  care  and  industnr  of  the  authors. The  book  is  admirably  printed, 

and  the  index  deserves  much  praise  for  its  completeness.'* — Solicitor^  Joumat. 

"  The  arrangement  of  the  book^  thou^  at  first  sight  it  may  appear  a  little  complicated,  will  be  found 
on  examination  clear  and  good.  An  ingenious  sjrstem  of  headnotes  and  cross  references,  combined  with 
an  excellent  index,  obviate  any  obiections  which  can  be  raised  to  the  system  wliich  hais  been  adopted.  .  .  . 
No  practice  book,  however,  of  which  we  are  aware,  contauns  so  much  in  so  reasonable  a  space." — Lmu 

*'  The  comprehensive  title  of  this  work  of  practice  creates  expectation,  and  it  is  no  mean  praise  to  say 
that  the  performance  fairiy  equals  the  promise.  ...  It  is  a  good  point  that  besides  the  Statutes,  Rules, 
and  Orders,  Mr.  Emden  grves  the  notices  issued  by  the  Repstrars  and  like  authorities,  a  kind  of  informa- 
tion often  difficult  to  find." — Law  Quarterly. 

"  The  x^  odd  pages  of  which  it  consists  contains  much  of  extreme  value  to  the  practitioner.  He  will 
there  &id  an  immense  body  of  statute  law  relating  to  practice,  arranged  in  chronological  order,  and  the 
&ct  that  all  the  sets  of  rules  and  forms  which  have  been  issued  under  such  Acts  of  Parliament  as  the  Con- 
veyancing Acts  are  set  out  in  extensot  in  a  clear  and  convenient  form.  In  addition  to  this  the  contents  are 
exceedingly  well  indexed,  and  the  reader  is  therefore  aUe  in  a  moment  to  find  any  point  he  may  want — ^a 
great  recommendation  in  a  work  of  this  charau:ter."— .^oiv  Times, 

"  No  one  can  den^r  that  the  idea  is  good,  and  we  think  any  impartial  observer  will  oome  to  the  conclusion 
that  the  work  is  capitally  done  ....  We  think  the  worli  a  very  valuable  one  ....  We  think 
pnctitioners  generally  will  find  it  most  uaefiil  and  handy  for  reference,  and  it  will  form  an  excellent  work 
■or  the  commencemeat  of  the  library  of  many  barristers  and  soUcttors  just  starting.  •^Law  Stmdgmts 
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12  STEVENS  ^   HAVNES,    BELL    YARD,    TEMPLE   BAR, 

HIGQINS'S    DIGEST   OF    PATENT    CASES. 


Price  2is,, 

A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THB 

LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

Dicidid  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  tiwu ; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June,  1875,  to  March,  iSSo, 

as  also  some  Cases  not  reported  elsewhere. 

By    clement    HIGGINS.    M.A.,    F.C.S., 

OF    THB    INNEIt    TBMPLBp     BARRISTBR-AT-LAW. 


"  Mr.  Hisgins's  work  will  be  useful  as  a  work  of  reference.  Upwards  of  700  cans  are  dinsted :  and, 
beudes  a  table  of  contents,  there  is  a  full  index  to  the  subject-matter ;  and  that  index,  wnich  greatly 
enhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour,  and  thought." — Lm»  ymtrmmL 

"  'This  is  essentially,'  says  Mr.  Higgins  in  his  preface,  '  a  book  of  reference.'  It  remains  to  be  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  %ire  think  it  is ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  heading,  the  date,  and  double  or 
even  treble  references  being  appended  to  every  decision)  and  the  neat  and  carefully-executed  index  (whidi 
is  decidedly  above  the  average;  are  such  as  no  reader  of  '  essentially  a  book  of  reference*  could  qoairel 
^X!ti."—Soiicitorx'  ioumat. 

"On  the  whde.  Mr.  Higgins's  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  English  courts  of 
law  and  equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  of  law  and  practice 
relating  to  its  subject.'  — Irish  Law  Timts. 

"  Mr.  Higgins  has,  with  wonderful  and  accurate  research,  produced  a  work  which  is  much  needed,  since 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  aa  inventor 
furnishes  himself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  will  be  able  to  be  as  mocb 
his  own  patent  lawyer  as  it  is  safe  to  be." — Scientific  and  Literary  Review^ 

"  Mr.  iiiggins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appeaus  to  have  attained.  The  dassifica- 
tion  is  excellent,  being,  as  Mr.  Himns  very  truly  remarks,  that  which  naturally  suggests  itself  Iram 
the  practical  working  of  patent  law  lights.  The  lucid  style  in  which  Mr.  Higgins  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  oook  ;  and  the  very  copious  index,  together  with 


Not  merely  the  legal  profession  and  patent  agents^  but  patentees,  actual  or  intending  inventors,  manufac- 
turers, and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference."— CArjw/£»/  Newt. 

"  The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference." — Standard, 

"  The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likely  to  prove  of  much  service  as  a  gmdc, 
a  by  no  means  immaterial  pomt  in  its  favour  being  that  it  indodes  a  number  of  comparatively  recent 
cases." — Engineer. 

"  From  these  decisions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  dedooed. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  caaoutk.  —^^uaritrfy  ycttrmai  ^ 
Sci€$Kt» 

In  8vo,  price  dr.,  sewed, 
A   DIGEST   OF   THE   REPORTED   CASES 

RELATING  TO  THE 

LAW  AND  PRACTICE  OF  LEHERS  PATENT  FOR  INVENTIONS 

DECIDED  BETWEEN  JUNE,    1875,   AND  MARCH,   1880: 
TOGETHER   WITH    SOME   UNREPORTED   CASES. 

rOKMING 

AN   APPENDIX   TO   DIGEST   OF  PATENT   GASES. 

By    clement    HIGGINS, 

|EAJtXISTBR-AT-LAW, 
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Now  ready,  in  8vo,  price  loj.  6^.,  cloth. 


OUTLINES  OF  THE  LAW  OF  TORTS 

By    RICHARD    RINGWOOD,    M.A., 

or  THX  MIDDLE  TKMPLB,   BARRISTKK-AT*LAW  ;  AUTHOR  OF  "  PRINCIPLES  OF  BANKRVPTCT,'*  ftc, 
AND  LBCTURXR  OM  COMMON  LAW  TO  THE  INCORPORATED  LAW  SOCIETY. 


"Thuisaworic  by  the  well-known  author  of  a  student's  book  on  Bankruptcy.  Its  groundwork  is  a 
series  of  lectures  delivered  in  2887  by  Mr.  Rinewood,  as  lecturer  appointed  by  the  Incorporated  Law 
Society.  It  is  clear,  concise,  well  and  intelligentlv  written  and  one  rises  from  its  perusal  with  feelings  of 
pleasure.  .  .  .  After  perusing  the  entire  work,  we  can  conscientiously  recommend  it  to  students." — 
Law  Students*  yaumal. 

**  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author.** — Law  Times. 

**  Mr.  Ringwood's  book  is  a  plain  and  straightforward  introduction  to  this  branch  <^  the  law." — Law 
ypumal. 


In  8vo,  price  25/.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  &c. 

X7NDER  THE   LANDS  CLAUSES,   RAILWAY   CLAUSES   CONSOLIDATION   AND 

METROPOLITAN    ACTS 

THE    ARtlZANS    AND    LABOURERS'    DWELUNGS    IMPROVEMENT    ACT,    1875, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH   EDITION,   Enlarged,   with  Additional  Forms,    including 

Precedents  of  Bills  of  Costs. 

By    eyre    LLOYD, 

OP  THB  INNXK  TXMPLB,   BARRISTEIt'AT'LAW. 


"The  work  is  eminently  a  practical  one.  aud  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases.  ">->S>Aic//tfrr'  Journals 

"It  b  with  much  ^tification  that  we  have  to  satisfactory  it  appears  to  us  in  every  point  ol 
eicpress  our  unhesitating  opinion  that  Mr.  Lloyd's  view— comprehensive  in  its  scope,  exhaustive  in  its 
treatise  will  prove  thoroughly  satisfactory  to  the  treatment,  sound  in  its  exposition." — Irish  Law 
pvofession,  and  to  the  public  at  large.    Thoroughly        Times. 

"  ItiPravidiHg  the  legal  profession  with  a  book  which  coniatHS  the  decisions  4ff  the  Courts  ^  Law  and 
Bquitv  upon  the  various  statutes  relating  to  the  Law  of  Compensation^  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  novo  he  considered  the  standard  work  upon  the  suh- 
Ject.  The  plan  of  Mr.  Lloyds  book  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  all  the  promises  ^  the  preceding  editions^  and  contains  in  addition  to  other  matter  a  complete  set 
^forms  under  the  Artisans  and  Labourers  Act,  1875,  and  specifnens  iff  Bills  ^  Costs,  which  will  be  f amid 
a  novel  feature,  extremely  useful  to  legal  practitianers.**'~-}M%T\Z'K.  OP  Thk  Pbacb. 


In  8vo,  price  7^.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE   LAW   OF    PRIMOGENITURE   AS    IT  EXISTS    IN    ENGLAND. 

By    eyre    LLOYD,    B.A., 


OP  THB  INNBX  TSMPLB,   BARKISTBX-AT-LAW ;  AUTHOR  OP  "  THB  LAW  OP  COMPBNSATION 
UNDBR  THB  LANDS  CLAUSES  CONSOLIDATION  ACTS,"  BTC. 


"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting ;  and  his  quotations  from  Diplomatic  Reports  by  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesoue  light  on  a  narrative  much  of  which  b  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  woric  as  one  of  great  practical 
utility,  if,  mdeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Mageuine  and  Review. 

"  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  <^  the  laws  on  the  subject  of  snoces- 
noo  to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  England.'*'- 
Saturday  iReview. 
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In  one  volume,  royal  8yo,  price  42J.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  NEGLIGENCE. 

By  Thomas  Beven,  of  the  Inner  Temple,  Barrister-at-Law.  Author  of  "The  Law 
of  Employer's  Liability  for  the  Negligence  of  Servants  Causing  Injury  to 
Fellow  Servants." 

*'  Contains  evidence  of  much  terions  work,  and  ought  to  receive  a  iair  trial  at  the  hands  of  the  profesr 
sion.  "—Z.aw  Quarttrly  RevUw. 

**  This  is  the  most  elaborate  work  00  the  Law  of  Neclicence  which  has  yet  appeared  in  England. . .  ^ 
His  treatotent  is  origioal,  aod  has  evidently  noc  been  adopeed  without  great  research,  care,  and  revisioo. 
— Lmm  y^urmU, 

"  Mr.  Thomas  Seven's  treatise  on  the  *  Principles  of  the  Law  of  N^Ii^ence  '  should  be  of  "0^^ 
not  only  to  Uwyers  but  to  Railway  Managers,  Carriers,  and  indeed  to  all  busmess  and  profisssiOQal  nco. 
"—Daily  News. 


In  one  large  voL,  8vo,  price  321.,  cloth, 

INSTITOTES  AND  HISTORY  OF  ROMAN  PRIVATE  LAW, 

With  Catena  of  Texts.    By  Dr.  Carl  Salkowski,  Professor  of  Laws,  Kbnigsbeig. 
Translated  and  Edited  by  £.  E.  Whitfield,  M.A.  (Oxon.). 

In  8vo,  price  4r.  6(^,  doth, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

With  a  statement  of  the  Law  of  Libel  as  affecting  Proprietors,  Publishers,  and  Editors  of 
Newspapers.     By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 

In  one  volume,  royal  8vo,  price  3Qf.,  cloth, 

CASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from  Official  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth.  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  <rf 
Sute  in  Council  of  India.  Author  of  "  Hortensius,^*  "  History  of  Trial  by  Jury," 
"  Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambndge. 

In  one  thick  volume,  8vo,  price  32r.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  me  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,  1870,  price  lOf.  6^.,  cloth, 

THE  LAW  OF  SALVAGE, 

As  administered  in  the  Hi^  Court  of  Admiralty  and  the  County  Courts;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Tsd)le  of  Fees,  etc  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 
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Foufih  EdUien^  in  8vo,  price  lOf.  6</.,  cloth, 

THE  PRINCIPLES  OF  BAHKRDPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  CONSOLIDATED  RULES  OF  1886,  SCALE  OF  COSTS,  1886. 
AND  THE  BILLS  OF  SALE  ACTS,  1878  &  1882, 

Etc,  Etc. 
By    RICHARD    RINGWOOD,   M.A., 

< 

•r  TUB  iUPDUE  TBMFLB,  BSQ.,   BARRISTKR-AT-LAW ;  LATB  SCHOLAR  OP  TRINITY  COLUKM,  DVBUN. 


"This  edition  is  a  oonsidenble  improvement  on  the  first,  mod  although  chle3y  written  for  the  use  of 
StndeiUs,  the  work  will  be  found  useml  to  the  practitioner.'*~>Xaiv  Times. 

"The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elaevhere  in  regwrd  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
and  those  who  have  to  deal  with  the  subject  in  any  of  its  pnctical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Lmw  Mmgtudnt» 

"The  abo^  work  u  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  in  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzzled  by  naving  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  well-selected  sentences,  and  a  xeference  given  to  the  leading 
decisions  only  on  the  subject.  .  .  .  An  excellent  index,  and  a  table  of  cases  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daify  Pt^tK> 


Fifth  Editioriy  in  royal  lamo,  price  2Qr.,  cloth, 

A    CONCISe    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX 

containing 

fh^  Banbnptcy  Act,  1883 ;  General  Rnles  aM  Forms,  1886 ; 

Scale  of  Costs,  1836 ;  Board  of  Trade  Orders  ;  the  Debtors  Acts ;  and 

Bins   of  Safe    Acts,    1878   and    1882. 

By   EDWARD    T.    BALDWIN,   M.A., 

OP    THE  INNER  TBMPLB,   BARRISTER -AT>LAW. 


"  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness,  and  accuracy.  ...  As 
a  terse  and  readable  treatise  on  Bankruptcy  law  his  work  may  be  commended  to  our  readers.  .  .  .  Tnere 
is  a  good  index.**— .S^&nYtfv^  JoumaL 

"  The  new  edition  of  diis  book  will  be  welcomed  by  the  profession  .It  still  remains  one  of  the 

most  handy  manuals  of  Bankruptcy  law  and  practice It  will  fully  maintain  the  reputation 

v^di  the  work  has  acquired." — Lmu  JoumaL 

**  The  whole  book  forms  a  compendious  ^d  wonderfully  readable  treatise.  .  .  .  The  style  is  clear 
and  coadse  ....    The  index  is  voluminous."— Zraw  Times. 
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Now  ready,  in  one  to!.,  price  2Qf.  cloth. 

A  COMPENDIUM  OF  THE  LAW  OF 

PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION 
By  WILLIAM    DOUGLAS    EDWARDS,  LL.B., 

OP  Lincoln's  inn.  barristbs-at-law. 

OPINIONS   OT   THX    PBJE88. 

"  I1>e  book  is  certainly  destined  to  take  a  high  place  as  a  standard  woric  on  the  Law  of  Pkmerty  m 
Land.    The  style  is  good,  the  conclusions  of  lavir  are  accurate,  and  the  authmities  are  welt  selected.  •  •  ;  • 

The  amount  of  detail  is  much  greater  than  in  Williams As  a  companion  volume  to  it.  we  can  with 

great  confidence  recommend  it  to  the  student ;  and  the  practitioner  will  find  it  a  very  useliil  eoitome  of 
the  modem  law.  Altogether  it  is  a  work  for  which  we  are  indebted  to  the  author,  and  is  worthy  of  tbe 
improved  notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  {vowC-Salicii^rs*  y^nrmmL 

"  This  book  is  a  very  readable  account  of  the  Law  of  Property  in  Land,  written  for  students  and  olliers 

The  arrangement  of  subjects  is  thoroughly  good Taken  as  a  whole.  Mr.  Edwards*  worib 

appears  thoroughly  good Mr.  Edwards  nas  deserved  well  at  the  hands  of  the  class  for  wiaom  he 

has  written."-— ^«nv  Times, 

"  This  book  shows  signs  of  thorough  work  throughout The  book  is  a  bustness-IIke  and  osefnl 

performance." — Ltna  Journal. 

**  Mr.  Edwards  has  produced  a  most  comprehensive,  and  in  many  waW  most  valuable,  piece  of  woffc 

We  consider  this  book  preferable  in  many  respects  to  the  standard  works  usually  Alaoed  in  the 

hands  of  students.  ....  In  arrangement,  the  book  has  more  good  method  in  it  than  any  otoer  book  we 
know  on  the  same  subject." — TAe  (Jj^ord  Revuw, 


THE   LAW   OF   CORPORATIONS. 


In  one  volume  of  One  Thousand  Pages,  royal  8vo,  price  42X.,  dothi 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  ef 

CORPORATIONS, 

AND  MORE  ESPECIALLY  OP 

JOINT      STOCK      COMPANIES. 

SECOND    EDITION. 

By    SEWARD    BRICE,   M.A.,   LL.D.   London, 

OP  THB  INNER  TEMPLE,   aARRISTBR-AT-LAW. 


BaVIBWB. 

''....  (7m  (Me  whoUt  wt  contidtr  Mr.  Brice's  exhaustiue  W0rk  a  va/mMe  oddiiiffH  U  tht  UUmtwrtpf 
the  /»te/^in>/f."— Saturday  Review. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of  princqMil  and 
afent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — Imw  JottrnaL 

"  On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  Sitst  AngUan  Rmiwmf  C0.  v. 
EasUrn  Counties  Railway  Co.^  Brice  on  Ultra  Vires  may  be  read  with  advantage."— TiN^pMn*/  0/ 
Lord  Justice  Bramwrll,  in  th*  Case  o/Eversked  v.  L.  A*  hf,  W,  Ry,  Co.    (L.  R.,  3  Q.  B.  Dtv.  141.) 
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Fifth  Edition,  in  royal  8vo,  price  32^.,  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

FIFTH   EDITION   BY    THE    AUTHOR. 
THE   LAW  AND   PRACTICE    UNDER   THE  COMPANIES  ACTS, 

1862  TO  1886, 

AKD 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1872. 

31  '^xt&ixfst  spx  the  Sato  oi  Joint  ^\o^  Camimnit^. 

CONTAINING    THE    STATUTES,    WITH    THE    RULES,    ORDERS,    AND 

FORMS,    REGULATING    PROCEEDINGS    IN    THE    CHANCERY 

DIMSION    OF    THE    HIGH    COURT    OF   JUSTICE. 

By   H.   burton    BUCKLEY,   M,A., 

OP  LINCOLN'S  INN,  BSQ.,  ONB  OP  HBR  KAJBSTt'S  COVN8BL 

'  We  find  throughout  the  book  all  the  old  characteristics  of  careful  collection  and  masterly  examination 


of  cases :  and  we  are  glad  to  find  that  Mr.  Buckley,  Q.C.,  is  not  a  less  painstaking  e<&tor  than  the 
unknown  Mr.  Buckley  who  first  produced  this  excellent  tnAUsi6."^'Solicttarf  JournaL 


In  two  volumes,  royal  8yo,  70^.,  cloth, 

THE     LAW     RELATING     TO 

SHIPMASTERS  AND   SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,   LIABILITIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

OP  TRIN.  COLL.   CAMBKIDGB,  AND  OP  THR  NORTHERN  CIRCUIT  ; 

90UCIT0K*<SBNBRAL  OP  THB  COUNTY  PALATINE  OP  DURHAM  ;    ONB  OP  THB  JUD6BS  OP  THK  COURT  OP 

RBCORD  POR  THB  HUNDRED  OP  SALPORD  ; 


AND  AUTHOR  OP 


(( 


THE  SOCIAL  CONDITION  AND  EDUCATION  OP  THE  PEOPLE 
IN  ENGLAND  AND  EUROPE." 


REVIEWS     OF     THE     WORK. 
Vrom  the  I«IV!BlItFOOIi  JOTTBNAXj   07   OOlffMSBOX. 


**  *The  law  relating  to  Shipmasters  and  Seamen  * 
—such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
The  author  is  Mr.  Joseph  Kay^  Q<C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particuuurly  to  their  ap- 

r ointment,  duties,  rights,  liabilities,  and  remedies, 
t  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundrra  pages,  and  the  value  of  the 


work  being  enhanced  by^  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  anthori< 
ties.  .  .  .  The  work  must  be  em.  tteoaluabU  one 
to  the  ski^onmeTt  shipmatUr^  or  consul  at  a  foreign 
port.  The  langxiage  is  clear  and  simple,  while  the 
legal  standing  of  the  author  is  a  su£Bcient  guarantee 
tluit  he  vrrites  with  the  requisite  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  points  on  which  he  touches." 


Vrom  the  IiAW  JOUBNAIi. 


'*  The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  xi8x  pages  of  text,  8x  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.  Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masten,  ship 
agents,  and  consuls.'  He  has  been  so  modest  as 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  but  hi* 
work  willf  w«  ihinkt  be  welcomed  by  lawyers  wko 
have  to  do  with  skipping  tranutciions,  almost  €U 
cordially  as  it  uadomitedly  will  be  by  tkose  wko 
occupy  tkeir  busineu  in  tke  grrat  waters.** 
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STEVENS   <&*   HAYNES,    BELL    YARD,  TEMPLE   BAR. 


Fourth  Edition,  in  Royal  8vo,  price  40;.,  doth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 

THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By   LOFTUS  LEIGH  PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of ''  The  Practice 

in  Equity  by  way  of  Revivor  and  Supplement." 

"The  work  under  notice  ought  to  be  of  considerable  service  to  the professaoo Thefcmis 

throughout  the  work — and  they  are  the  most  important  element  in  it — ^appear  to  ns  to  be  aocnraie,  and  of 
the  most  approved  type.  This  fact  alone  will  commend  the  new  editicm  to  practitioocrs  in  the  Chancery 
Division.  There  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  concludes  iL" — Law  Times. 

In  demy  i2mo,  price  6x.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 

*,*  The  complete  work  can  be  had,  price  loj.  6</.,  cloth. 

In  8vo,  price  15^.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AH  ADBSKBA  giving  the  alterationB  eifeeted  by  the  HEW  BTJLE8  of  IMS, 

And   an   APPENDIX   OF    ORDERS   AND   FORMS,  Annotated   by 

References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OP  Lincoln's  inn,  barristbrs-at-law. 


"  All  those  having  the  conduct  of  administration 
actions  will  find  this  work  of  great  assistance  ;  it 
covers  the  whole  ground  of  the  law  and  practice 
from  the  institution  of  proceedings  to  tae  final 
wind  up." — Law  Times. 

**  In  this  volume  the^  most  important  branch  of 
the  administrative  business  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judnns 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative ....  Useful  chapters  are  introduced 
in    their    appropriate    places,   dealing   with   the 


'  Parties  to  administration  actions,' '  TIm  prooft  of 
claims  in  Chambers,'  and  *The  cost  of  adminis- 
tration actions.'  To  the  last -mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law^  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  beoi 
omitted  .  .  ,  .  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairlv  good  index,  much  increase 
the  utiUt^r  of  the  yioi^*— Solicitors*  yourmoL 

"  This  is  a  book  which  will  supply  a  want  whidi 
has  long  been  felt  ....  As^  a  jiractical  manual 
for  the  counsel  in  practice,  it  will  be  found  ex- 
tremely useful.  It  is  full,  fairly  coccise,  dear, 
and  exact.    The  index  is  good." — Law  JowneUn 
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In  Foolscap  8vo,  superfine  paper,  bound  in  Vellum,  price  3x.  6</.  rutt. 


♦  • 


A  limited  number  of  copies  have  betn  printed  upon  large  paper,  price  *js.  6d,  nett. 

SCINTILLAE    JURIS. 

By  CHARLES   J.  DARLING,   Q.C.,  M.P.    With  a  Frontispiece  and  Colophon  by 
Frank  Lockwood,  Q.C,  M.P.    Fourth  Edition  (Enlarged). 

*' '  Scintillae  Juris '  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which,  since  the 
day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  ...  It  has  a  quality 
of  style  which  sumsu  much  study  of  Bacon  in  his  lighter  vem.  Its  best  essavs  woit'd  not  be  unworthy  of 
the  Essays,  and  uicad  out,  one  by  one,  before  a  blindfolded  comtmsseur,  mignt  often  be  asngned  to  that 
wnoderful  book."— i>M4f  A^«wt. 


STEVENS   6*    HAYNES,    BELL    YARD,  TEMPLE  BAR. 
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Second  Edition,  in  8vo,  price  254. ,  cloth, 
THE  PRINCIPLES  OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN    THE    OCCUPATION    OF    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OP  THK  MIDOLB  TBMPLX,  Q.&, 

And  D.  N.  McNAUGHTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"The  tobies  and  spectmen  valuations  which  are 
printed  in  an  appenoix  to  this  volume  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who^  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa* 
tion  of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  procinction  of  a  clear  and  concise  bool^  of 
the  system  of  Company  Rating.   There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  mowne  for  his 
able  treatise — a  work  which  his  experience  a5 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magawine. 


In  8vo,  1875,  price  7^.  6^.,  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS : 

%.  ^mdxcBl  %via  tract* 
By   J.    H.    BALFOUR    BROWNE, 

OP  THB  MIDDLB  TBMPLB,   Q.C. 

"  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law." — Canada 
Law  ymmai, 

"As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  adminble — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  tar  as  possible  and 
distinguished  when  necessary." — Irish  Law  Times. 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Ltnu  MagagiMs, 

In  one  volume,  8vo,  1875,  price  i&r.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE  REGULATION  OF  RAILWAY  ACTS,  1873  &  1874; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OP  THB  MIDDLB  TBMPLB,   Q.C. 

"  Mr.  Browne's  book  b  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :   its  treatment  of  the  subject  is  fully  and 


carefully  worked  out :  it  is.  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  man  of  capable  le^  attainments,  and  by 
official  position  intunate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  pubhc"— Z,aw  MagaMint, 


In  8vo,  1876,  price  7^.  6^.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Q.C. 


"This  is  a  work  of  con«derable  importance  to  all 
Mnnidpal  Corporations,  and  it  b  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabljr  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  tlw  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. Thista^ismadeea.«tyb]f  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  whidi  last  session  passed  the  preamble 
of  the  *  Stockton  and  Middlesborough  Corporations 
Water  Bill,  X876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory  purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  <ase.  As  a  matter  of  «>urte,  many  inci- 
dental points  of  interest  arose  diurin^  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  BilL  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kmdred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  le^^  compendium  on  the  large 
subject  with  which  it  ao  ably  deals." 
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STEVENS  <&•   HAYNES,    BELL    YARD,    TEMPLE   BAR. 


In  8vo,  1878,  price  dr.,  cloth, 
THE 


LAW  RELATING  TO  CHARITIES, 

BSPECIALLY  WITH   REFERENCE   TO   THE   VALIDITY   AND   CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Bamster-at-Law. 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford  contains  a  brief  but  clear  exposition  of 
the  law  relatinz  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  8ta.tutory  provisions  on  the 
subject.      Decisions   in  reported  cases   occupy  a 


large  portion  of  the  text,  together  with  the  ex- 
planations pertinent  to  them.  The  general  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  puxpoaes  of 
reference." — Ltav  Magtume  and  Remew, 


In  8vo,  1872,  price  fs.  6d,,  cloth, 
AN    EPITOME   AND   ANALYSIS    OF 

SAYIGNrS  TREATISE  ON  OBLIGATIONS  IN  ROHAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

BOIN.   AND  OXON.,   AND  B.C.L.   OXON.,   OP  THB  MIDDLE  TBMPLB,    BARRZSTBB-AT>LAW. 

fifty  pages.  At  the  same  time  the  pith  of  Voa 
Savign^s  matter  seems  to  be  very  sucoessfoUy  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  Deing  apparently  omitted. 

''The  new  edition  of  Savigny  will*  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  the  tnuuatar 
and  eiMtomiser.  Far  less  will  it  be  the  £iult  of 
Savigny  himself,  whose  clear  definitions  and  acco- 


"Mr.  Archibald  Brown  deserves  the  thanks 
oi  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  uncwrtaken  a  double  task — the 
translation  of  his  author,  and  the  analgia  of  his 
author's  matter.  That  he  nas  succeeded  m  reducing 
the  bulk  of  the  ori^nal  will  be  seen  at  a  glance  ; 
the  French  translation  con^stin^  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr   Brown's  thin  volume  of  a  hundred  and 


rate  tests  are  of  great  use  to  the  legal  ptactitioQer.*    ■ 


THB    ELEMENTS    OF    ROMAN     LAW. 


Second  Edition,  in  crown  8vo,  price  6j.,  cloth. 
A   CONCISE  DIGEST  OF  THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 

With  copious  References  arranged  in  Parallel  Columns^  also  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  6f*c,  &*c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

WORCBSTBR  CX>LLBCB,  OXFORD,   AND  THB  INNBR  TBMPLB,   BARRISTBR'AT*LAW, 
AUTHOR  OF  "  UNIVBRSITIBS  AND  LBGAL  BDUCATION." 


"  Mr,  ffarris^s  digest  ought  to  have  very  great  success  among  law  students  both  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation.** — Law  Journal. 

"  This  booh  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gaius  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  Prom  the  very  exact 
and  cucuiate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  ordinal 
writers.  The  concise  manner  in  which  Mr,  ILarris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  onginctUy  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Poste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  Imw,** — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

**  Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  be  cf  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
for  themselves,'* — Law  Times. 
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Third  Edition,  in  8vo,  price  2ij.,  cloth, 

ENGLISH  COHSTITDTIOHAL  HISTORY: 

FROM   THE    TEUTONIC  INVASION   TO    THE   PRESENT  TIME. 

Jurij^nel)  %»  s  ^txt-h00k  f0r  c^Wttnto  snb  0ther0. 

By  T.  p.   TASWELL-LANGMEAD,   B.C.L., 

or  uncoln's  ink,  barristbr*at-law,  pormsrly  vinbriak  scholar  in  thk  unitbrsity, 

AND  LATB  PROFESSOR  OP  CONSTITUTIONAL  LAW  AND  HISTORY, 
UNIVBRSITY  COLLBGB,   LONDON. 

Third  E^lition,  Revised  throughout,  with  Notes  and  Appendices. 
By  C.  H.  E.  Carmichael,  M.A  OxoN. 


I 


"Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  TaswelULangmead's  treatise  is  worthily  matnuined.  This,  the  third  edition,  will 
be  fonnd  as  useful  as  its  predecessors  to  the  larm  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitution."— Z^ofv  Tim€s. 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  radness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  ^otV..— Scottish  Law  Review. 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  on  the  sxxhyect."—Coniem^ary  Review. 

"  The  book  u  well  known  as  an  admirable  introduction  to  the  study  of  constitutk>nal  law  for  students  at 
law.  ....  Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 
of  Mr.  TaswelKLangmead,  with  care  and  judgment." — Law  Journal. 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  {U.S.)  Literary  World. 

*'As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
HistoTf."— Solicitors'  youmal. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 
evidently  sup];>lied  a  want  ....  The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hentation  in 
saying  that  it  is  a  thoroughly  good  and  useful  wotk."'-^^tator. 

"  We  think  Mr.  TasweTl-Langmead  may  be  congratulated  upon  having  compiled  an  elementary  work  or 
conspicuous  xaent.*'—Pall  MaS  Gazette. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  Ixw.**— Globe. 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exacdy  what  such  a 
histoid  should  be." — Standard. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  Is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  hutoiy — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 

Second  Edition,  in  8vo,  price  dr.,  cloth. 

HANDBOOK  TO   THE   INTERMEDIATE  AND 
FINAL  LLB.  OF  LONDON  UNIVERSITY ; 

(PASS    AND     HONOUR8X 

Including  A  COMPLETE  SUMMARY  OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  of  LATE  YEARS  in  ALL  BRANCHES. 

By  A  B.A.,  LL.B.  (Lond.). 

"  Increased  in  sixe  and  usefulness.  .  .  .  The  book  will  undoubtedly  be  of  help  to  those  students 
who  prepare  themselves  for  examination.  .  .  .  The  Appendix  contains  a  good  selection  of  papen 
set  at  the  different  examinations." — Law  Times. 

In  Crown  8vo,  price  ys. ;  or  Interleaved  for  Notes,  price  4s, 

CONTRACT    LAW. 

QUESTIONS    ON   THE    LAW    OF    CONTRACTS.       With   Notes   to   the 
Answers.    Founded  on  ^' Anson  "  "  Chiity"  and  **  Pollock,*" 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn ;  late 

Examiner  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  quesdons,  comparing  favourably  with  the  average 
run  of  thoM  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress." — Lam  youmal. 
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Ninth  Edition,  in  8vo,  price  25J.,  cloth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By   EDMUND    H.    T.    SNELL, 

OP  THK  MIDDLB  TBMPLX,  BAKSISTBS-AT-LAW. 

NINTH  EDITION 

By  ARCHIBALD  BROWN,  M.A.  Edin.  &  Oxon.,  &  RC.L.  Oxon., 

OP  THK  MIDDLB  TBMFLK,   BARRZSTBlt-AT-LAW  ;   AUTHOR  OP  "a  NBW  LAW  DtCnONART," 
"an  analysis  op  SAVIGNY  ON  OMJGATtONS,"  AND  THB  "LAW  OP  PIXTUI 


REVIEWS. 

"  This  is  now  anquestaonitbly  the  standard  book  on  Equity  for  students."— ^a/«m/«^ 

"  On  the  whole  we  are  convinced  that  the  Sixth  Edition  of  Snell's  Equity  is  destined  to  be  as  hishhr 
thought  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  subject  with  wnicB 
it  deads. "—Gfi^wMx  Law  Notts. 

"  Rarely  has  a  text>book  attained  more  complete  and  rapid  success  than  Snell's  *  Principles  of  Eqncy,* 
of  which  a  fifth  edition  has  just  been  issued." — Ltno  Titfut, 

"  Seldom  does  it  happen  that  a  work  secures  so  great  a  reputation  as  this  book,  and  to  Mr.  Brawn  is 

due  the  credit  of  kee^uig  it  up  with  the  times It  is  certainly  the  most  oomprehenstv<e  as  wdl  as 

the  best  work  on  Equity  Jurisprudence  in  txistenct."~-Oje/onl  aful  Cambridft  UmUrgrmduaUs*  yamrumL 

"The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  hu  been  consdentioosly 
accomplished.  We  perceive  the  fruitful  impress  of  the  *  amending  hand '  in  every  page;  the  results  ol 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  descriptJoD  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  b  able  to 
delineate.'  "—Iruh  Law  Tim€s. 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity.^— 
Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  woric,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  practitioiien, 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject. 
— Lmm  Ma£axiiu  ami  RevUw, 

In  8vo,  price  2j.,  sewed, 

QUESTIONS    ON    EQUITY. 

FOI^    STUDENTS   PREPARING   FOR   EXAMINATION 

FOUNDED  ON  THE  NINTH  EDITION  OF 

SNELL'S  "PRINCIPLES   OF  EQUITY." 
By  W.   T.   WAITE, 

BARRISTKR-AT>LAW,   HOLT  SCHOLAR  OF  THB  HONOURABLB  SOCIBTV  OP  CRAV'S   INN. 

Third  Edition,  in  8vo,  price  dr.,  cloth  limp, 

AN   ANALYSIS  OF   SNELL'S    PRINCIPLES   OF 

EQUITY.      Founded  on  the  Ninth  Edition.    With  Notes  thereon. 
By  E.  E.  Blyth,  LL.D.,  Solicitor. 


"  Mr.  BIyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell."— Z.«icr  Time*. 
'  This  is  an  admirable  analysis  of  a  good  treatise— read  with  Snell,  this  little  book  will  be  found  very 
profitable  to  the  iXxAtxiX,"— Law  Journal. 


r-     ^   m  i,  > 
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Second  Edition,  in  one  volume,  8vo,  price  i8if.,  cloth, 

PRINCIPLES  OF   CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  henry  C.   DEANE, 

OP  uncolm's  inn,  barristkx>at-law,  sombtimk  lbcturbk  to  ths  incorporatbd  law  society 

OF  TUB  UNITBD  KINGDOM. 


*'  Wi  hope  to  lee  this  book^  like  SnelVs  Equity^  a  standard  class-book  in  aU  Law  Schools 
where  English  law  is  taught,*^ — Canada  Law  Journal. 

"  In  the  parts  which  have  been  re*written,  Mr. 
Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After  'Williams  on  Real  Property/ 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering^  upon  Real  I^ 
perty  Law  as  Mr.  Deane's  '  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  fiist 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  journal. 


"  We  tike  the  work,  it  is  well  written  and  is  an 
excellent  student's  book,  and  being  onljr  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey* 
andng.  It  possesses  also  an  excellent  'vadxxj' — 
Ltpw  Students'  youmaL 

**  Will  be  found  of  great  use  to  students  entering 
upon  the  difficulties  o«  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pities.** — Law  Times, 


Third  Edition,  in  8vo,  price  lOr.  6</.,  cloth, 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS. 

By   EUSTACE  SMITH, 

or  THK  INNXR  TSMPLB ;  AUTHOR  OP  "a  SUMMARY  OF  COMPANY  LAW." 

"The  book  is  well  anrans^,  and  forms  a  good  introduction  to  the  subiect." — SoUdtor^  youmaL 

"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 


every  I 


mm  aa^r^^av^^^y    mm»  ^^«*a     ^^y w^#— y   ■»    vv^*«*    «•*■%■     %i«fca^p**aM^     vva«*w«**a    *afc»a«»    Tv^^a*^*   •»«•%■     *ib%#«aa\ji     w 

student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  youmal. 


"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 

E resent  work  will  doubtless  be  received  with  satvifaction  equal  to  that  with  which  his  previous  '  Summary' 
as  been  met." — Oxford  and  Cambridge  Undergraduates  youmal. 

Third  Edition,  in  8vo,  price  Js.  6d,,  cloth, 
A   SUMMARY   OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 


By   EUSTACE  SMITH, 


or  THB  INNBR  TBMPLB;  AUTHOR  OP   "a  SUMMARY  OP  COMPANY  LAW,**  AND 

THK  LAW  AND  PRACTICB  IN  ADMIRALTY." 


II 


A  SUMMARY  OP 


"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  1^ 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  yournoL 


Third  Edition,  in  8vo,  price  7^.  6^.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
By   J.    CARTER   HARRISON,   Solicitor. 

"The  work  b  considerably  enlarged,  and  we  think  improved  and  will  be  found  of  great  assistance  to 
students."— Z«w  Students*  youmal. 
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Fifth  Edition.     In  one  volume,  8vo,  price  20f.,  cloth, 

PRINCIPLES  OF  THE  GOMION  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

FIFTH  EDITION. 


By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  OP  **  A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT,"  ! 

"  EPITOMES  OF  LEADING  CASES,"  AND  OTHER  WORKS.  . 

I 

I 


"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated." — Solicitors*  yottmal. 


« 


The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elemental^   ; 
works  for  Law  Students  that  has  been  published." — Law  Tinus,  j 

**  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  nsefol  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition," — 
Law  Magazine, 

**  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  JourmiL 

"  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  fiumlty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  o£ 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we. should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  indndii^  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  thsl 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish/' 
— Irish  Law  Times, 

"  77/tj  work,  the  author  tolls  us  in  his  Preface^  is  written  mainly  with  a  viiw  to  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  thinh  it  is  likely  to  attain  a  wider 
usejulness.  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  examined^  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  cmd 
not  only  students,  but  many  practitioners  and  the  public,  might  benefit  by  a  perusal  of  its 
^i^j."— Solicitors'  Journal. 
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Fifth  Edition,  in  8vo,  price  izr.  6</.,  cloth, 

A  lAMUiL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

IN    THE    QUEEN'S    BENCH    AND    CHANCERY    DIVISIONS. 
IntetuUd  for  the  use  of  Students  and  the  Profession, 
By  John  Indermaur,  Solicitor. 

"  The  second  edition  has  followed  quickW  upon  the  first,  which  was  published  In  1878.  This  fact  affords 
good  evidence  that  the  hook  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
^udent  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advanta^."— ^aw  Times, 

"  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  detuis.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  duunbers  of  equity  drsiftsmen."— S'tf/AnV^rr'  JoHmaL 

Sixth  Edition,  in  8vo,  price  dr.,  cloth, 

AN    EPITOME  OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  '*  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases/ by  Mr.  Inder- 
maur, Solicitor.  The  first  edition  of  this  work  was  published  in  February,  287^,  the  secona  in  April,  1874; 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  tne  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  tnird  edition." — Law  Journal, 

Sixth  Edition,  in  8vo,  price  6x.,  cloth, 

AN  EPITOIE  OF.LEADIKG  COHYETANCIIIG  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  <*  An  Epitome  of  Leading 

Common  Law  Cases.** 

*'  We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey* 
andns  and  Equity  Cases.    The  work  is  very  well  done.** — Imw  Times. 

"  "Tne  Epitome  well  deserves  the  continued  patronase  of  the  class — Students — for  whom  it  is  especially 
intended.    Mr.  Indermaur  will  soon  be  known  as  the    Students'  Friend.' " — Canada  Law  Journal, 

Fifth  E^tion,  in  8vo,  price  5j.  6^.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE   COURSE    OF    STUDY,   WITH  STATUTES, 

CASES  AND  QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carr]^  him  through  the  final  Examinadon." — Solicitor^  Journal. 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
■hoald  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinarv 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit.** — Law  Journal. 

Fourth  Edition,  in  8yo,  price  8j.,  cloth, 

SELF  •  PREPlRiTIOH   FOR  THE   IRTERIEDIATE    EliMnATIOM, 

As  it  at  present  exists  on  Stephen's  Commentaries.      Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  hook  which  may 
I  be  omitted,  and  of  portions  to  which  special  attention  should  be  g^ven  ;  also  the 

whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  '*  Principles  of  Common  Law,"  and  other  works. 

In  8vo,  1875,  P^oe  dr.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE   ACTS 

AND  THE  RULES  THEREUNDER: 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Fourth  Edition,  in  Crown  8vo,  price  Sf.  6^,  doth, 

A  SHORT  EPITOME!  OF  THE  PRINCIPAL 

STATUTES  RELATING  TO  CONVEYANCING,  EmwDmo 

FROM  13  Edw.  I.  TO  THE  End  OF  48  VICTORIA,  Cap.  4.  Intended  for  the  Use 
of  Students  and  Practitioners.  Fourth  Edition,  Enlarged.  By  George  Nichols 
Marcy,  of  Lincoln's  Inn,  Barrister-at-Law. 


Second  Edition.     In  8vo,  price  26^.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW; 

EMBRACING   FRENCH  AND   LATIN   TERMS  AND   REFERENCES  TO  THE 

AUTHORITIES,  CASES,  AND   STATUTES. 

SECOND  EDITION^  revised  ihrmghout^  and  comiderabfy  enlarged. 

By    ARCHIBALD    BROWN, 

M.A.  KDIN.  AMD  OXON.,  AND  B.C.L.  OXON.,  OP  THB  MIDDLK  TBMPLB,  BARRISTBII-AT-LAW  ;  AOTHOK  OP 
THE  "law  of  fixtures,"   "ANALYSIS  OF  SAVICNV'S  OBLIGATIONS  IN  ROMAN  LAW,"   ETC 


Reviews  of  the  Second  Edition. 

''So  far  as  we  have  been  able  to  examine  the  work^  it  sums  to  have  been  most  carefmUy 
and  accurately  executed^  the  present  Edition^  besides  containing'  much  new  matter,  having 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  and  we  have  n^ 
doubt  whatever  that  it  will  be  found  extremely  useful,  not  only  to  students  and  practitioners^ 
but  to  public  men,  and  men  0/ letters.**— iKisn  Law  Times. 

**Afr,  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
Judicature  Acts,  and  it  now  constitutes  a  very  useful  work  to  put  into  the  hands  ofat^ 
student  or  articled  clerk,  and  a  work  which  the  practitioner  will  find  of  value  for  reference. " 
— Solicitors'  Journal. 

**  //  wUl  prove  a  reliable  guide  to  law  students,  and  a  handy  book  of  referetue  for 
practitioners,**— Il^'W  Times. 

In  Royal  8vo.,  price  5^.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE   LAW   OF   REAL  PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

CONTENTS. 


Table    I.    Tenureiu 

„       II.    Estates,    according    to    quantity   of 

Tenants'  Interest. 
„     III.    Estates,  according   to  the   time    at 

whicn  the  Interest  is  to  be  enjoyed. 
„      IV.    Estates,  according  to  the  number  and 

connection  of  the  Tenants. 


Table       V.    Uses. 

„         VI.    Acquisition  of  Estates  in  land  of 
freehold  tenure. 

„       VII.    Incorporeal  Hereditament&i 

„      VIII.     Incorporeal  Hereditaments. 


"  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tablet,  whidi  wiO  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property."— Zow  7imet, 
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Fifth  Edition,  in  8vo,  price  20f.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  UW. 

INTENDED  AS  A  LUCID  EXPOSITION  OF   THE  SUBJECT  FOR 
THE  USE  OF  STUDENTS  AND  THE  PROFESSION 

By    SEYMOUR    F.   HARRIS,  ECL,   M.A.   (Oxon.), 

AUTHOS  or  "a  CONCISB  OICBST  or  THB  INSTITUTES  Or  CAIUS  AND  JUSTINIAN.** 

FIFTH  EDITION 
By  AVIET  AGABEG,  of  the  Inner  Temple,  Barrister-at-Law. 


REVIEWS. 

'*  Thi  fsofOurabU  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  ha»e 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition^  we  see 
no  reason  to  modify  the  praise  we  bestowed  on  the  former  Edition,  The  recent  cases  have 
been  etdded  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Law 
for  the  student,"-^SoLiciTORS*  Journal. 

"  There  is  no  lack  of  Works  on  Criminal  Law^  but  there  was  room  for  such  a  useful 
handtfook  of  Principles  as  Mr,  Seymour  Harris  has  supplied.  Accustomeu^  by  his  previous 
labours,  to  the  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  clear  and  convenient  Epttotne  of  the  Law,  A  noticeable  feature  of  Mr.  Harrises  work, 
which  is  likely  to  prove  of  assistance  both  to  the  prcutitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
found,  —laKW  Magazine  and  Review. 

"  Thb  work  purports  to  contain '  a  concise  exposition  of  the  nature  of  crime,  the  various  offenca  punish* 
able  by  the  Ens^lish  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,^  its 
divisions  and  essentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  d«ds  with  offences  of  a  public  nature ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  cnme  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
connstently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  b  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  *  summary  convictions  before  magistrates  out  of  ciuarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — JLant  Jimmal. 

"  Mr,  Harris  hcu  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  is  a  good  test  of  skill,  and  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  learner  Heeds  to  know,  and 
has  presented  it  in  terms  which  render  tt  capable  of  being  easily  taken  into  the  mind.  The 
first  half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
Jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecuting 
and  trial;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  tiial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be 
found  particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have 
more  than  a  loose  and  general  notion  of  the  manner  in  which  a  tried  is  conducted,  cmd  often 
commit  blunders  which,  although  trifling  in  kind,  are  nevertheless  seriously  discouraging 
and  annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  cu  that 
of  mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  exatnined  they  may 
be  saved  by  the  table  of  instructions  given  here," — Solicitors'  Journal. 
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WORKS  FOR   LAW  STUDENTS. 


Second  Edition,  in  crown  8vo,  price  5^.  6</.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Quesdoos  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"&c.,  &c. 

In  i2mo,  price  5^.  6^.,  doth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Pkrt  IL— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 


"  The  object  of  the  book  is  thorottghly  practicaL  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  aire  registering  a  ull  of  aale  will  find  the  necessary  information  in  this  ttttk  book." 
— Lttw  youmoL 

In  8vo,  price  2x.  6^.,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS, 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

*'  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  majdm 
in  their  reading." — Law  journal. 


In  one  volume,  8yo,  price  9^.,  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR   THE   USE   OF   STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OP  THK  HON.  SOCIBTV  OP  GKAV's  INN,  LATK  SCHOLAK  OP  TKlNriT  COLLBCK,  OKPOKDJ 
AUTHOK  OP  "  LEADING  CASKS  IN  CONSTITUTIONAL  LAW  BRIBPLY  STATED." 

Second  Edition,  in  8vo,  enlarged,  price  6x.,  cloth, 

LEADING  CASES  IN   CONSTITUTIONAL   LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAK  OP  THE  HON.  SOCIETY  OP  GRAV'S  INN,  LATE  SCHOLAR  OP  TRINITT  COLLBCl^  OXPOna. 

*'  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  princtpol  cases  illnstratiiiff  Coo- 
ititutional  Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  iwaer  it, 
as  regards  not  merely  the  constitution  and  structure  pven  to  the  goveminghody,  bat  also  the  mode  in 
whi(£  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.Thomas  gives  a  very  dear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  refEvUted ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review, 

"  Mr.  Thomas  gives  a  sensible  introductioa  and  a  brief  efutome  of  the  familiar  leading  cases."— Zmp 
Times, 

In  8vo,  price  &r.,  cloth, 

AN  EPITOME   OF  HINDU  LAW  CASES.    With 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession.  By  William  M.  P.  Coghlan,  Bonhay 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 
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Second  Edition,  in  crown  8vo,  price  I2J.  6^.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With  Notes  of  all  the  Cases  decided  under  the  Act  ; 
The  consolidated  RULES  and  FORMS,  1886  ;  The  Debtors  Act,  1869,  so 

FAR  as  applicable    TO  BANKRUPTCY    MATTERS,    WITH    RULES    AND   FORMS 
THEREUNDER  ;  THE  BiLLS  OF  SaLE  ACTS,  1878  AND    1882  ; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers ;  Scale  of  Costs, 
Fees,  and  Percentages,  1886 ;  Orders  of  the  Bankruptcy  Judge  of  the  High 
Court ;  and  a  Copious  Index. 

By  WILLIAM  HAZLITT,  ESQ.,    and  RICHARD  RINGWOOD,  M.A., 

SENIOR  RBGISTRAR  IN  BANKRUKTCY,  OP  THB  MIDDLE  TBMPLK,   ESQ.,   BARRISTER- AT- LAW. 

Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

"This  is  a  very  handy  editioD  of  the  Act  and  Rules. The  cross  references  and  marginal 

references  to  corresponcfing  provisions  of  the  Act  of  186^  are  exceedingly  useful.    .    .    .    .  There  is  a  very 
full  index,  and  the  book  is  admirably  printed." — SoUcttors*  Journal. 

Part  I.,  price  7j.  6^.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN  ARBITRATION.    Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister*at-Law. 

Parts  I.,  II.,  and  III.,  price  25^.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

ARBITRATION.        Reported  by  Fkancis  S.  Reilly,    of  Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  in  royal  8vo,  price  30^.,  cloth, 
A  TREATISE  ON 

THE   STATUTES  OF  ELIZABETH  AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  LAW  OF  VOLUNTARY 

DISPOSITIONS  OF  PROPERTY. 

By  the  late  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford), 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  Worthington  Worthington, 
of  the  Inner  Temple,  Barrister-at-Law.  Editor  of  the  "Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  Griffith, 

"  In  conclusion,  we  can  heartily  recommend  this 
book  to  our  readers,  not  only  to  those  who  are  in 
large  practice,  and  who  merely  want  a  dasnfied 
list  of  cases,  iMxt  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  s)rsteniatic  study  of 
our  law.**— iSflfilrtVtffTr'  Journal. 

**As  Mr.  Worthington  points  out,  since  Mr.  May 
wrot^  the  '  Bills  of  Sale  Acts'  of  1878  and  i88a 
have  oeen  passed ;  the  '  Married  Women's  Property 
Act.  1869 '(making  settlements  by  married  women 
voia  as  against  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
'  Bankruptcy  Act,  188^.'  lliese  Acts  and  the  deci- 
sions upon  tnem  have  oeen  handled  by  Mr.  Worth- 
ington m  a  manner  which  shows  that  he  is  master 
of  his  subject,  and  not  a  slavish  copjrist  of  sections 
and  head-notes,  which  is  a  vicious  propensity  of 
many  modem  compilers  of  text'books.  His  Table 
of  Cues  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Law 
Times. 

"The  results  of  the  authorities  appear  to  be 

S'iren  well  and  tersely,  and  ihc  treatise  will  we 
ink  be  found  a  convenient  and  trustworthy  book 
of  reference."— Z«w  JvumaL 


(( 


Mr.  Worthington's  work  appears  to  have  been 
conscientious  and  exhaustive. '*---5VKAvr)i£ay^«v/rw. 

"  Examining  Mr.  May's  bode,  we  find  it  con- 
structed with  an  intelligence  ana  precision  which 


render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficuK  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  .  .  On  the  wholep  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character. 
— SoUeitint*  Joumtu. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Revitw. 

"  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  i>os«ibl&  without  doing 
so  at  the  expense  of  perspicuity,  or  oy  the  omission 
of  any  imp(»tant  points.' " — Lm9  Times. 
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In  one  volume,  medium  8vo.,  price  381.,  Cloth  ;  or  in  Ilalf-Rozbnzghf  421. 

A   HISTORY  OF  THE   FORESHORE 

AND    THE    LAW    RELATING    THERETO. 

With  a  Hitherto  Unpublished  Treatise  by  Lord  Hale,  Lord  Hale's 
<<  De  Jure  Maris,"  and  the  Third  Edition  of  Hall's  Essay  on  the 

RIGHTS   OF   THE   CROWN    IN    THE   SEA-SHORE. 

With  Notes,  and  an  Appendix  relating  to  Fisheries. 
By    STUART    A.    MOORE,    F.S.A., 

OP  THK  INNER  TKMPLB,    BASXISTBS-AT>LAW. 


"  This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  r^hts  of  the  Crown  in 
the  Sea-shore,  but  tn  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages  Hall's 
essay  takes  up  but  337.  Mr.  Moore  has  written  a 
book  of  ereat  importance,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  IHu*  ntaris^  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  series  of  exposures 
ti  what  he  deems  to  be  Hall's  errors  and  mtsrepre* 
sentations.  Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
mentive  treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a' considerable  influence  on  that  branch  of  the 
law  with  which  it  deals.  That  law  is  ccntained  in 
ancient  and  most  inaccessible  records  ;  these  have 
now  been  brought  to  light,  and  it  may  well  be 
that  important  results  to  the  subject  may  flow 
therefrom.  The  Profession,  not  to  say  the  generdl 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude  for  providing  ready  to   hand   such   a 


wealth  of  materials  for  founding  and  boildiog  np 
arg[uments.  Mr.  Stuart  Moore  has  written  a  work 
which  must,  unless  his  contentions  are  uttcriy  un- 
founded, at  once  become  the  standaid  tekt-botok  on 
the  law  of  the  Sea-shore." — Letw  t'inta^  Dec  ist. 

"  Mr.  Stuart  Moore  in  his  valuable  wotk  oa  the 
Foreshore."— rAr  Times. 

*'  Mr.  Stuart  Mooie's  work  oo  the  title  of  tbe 
Crown  to  the  land  around  the  coast  odT  Englaad 
lying  between  the  high  and  low  water-mark  is 
soinething  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  such  land 
and  the  rights  exercised  over  it  from  the  earliest 
times  to  the  present  day ;  and  a  rard'al  study  of 
the  facts  contained  in  the  book  and  of  the  aigin- 
ments  brought  forward  can  scarcely  fail  lb  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  tne  Crown,  that  witkoot 
the  existence  of  special  evidence  to  the  contrary, 
the^  land  which  adjoins  riparian  property,  and 
which  is  covered  at  high  tide,  belongs  to  tbe 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  The  list  which  Mr.  Mooie  gives  of  places 
where  the  question  of  foreshore  has  been  already 
raised,  and  of  those  as  to  which  t  vidence  00  the 
subject  exists  amongst  the  public  records,  is  valu- 
able, thouffh  by  no  means  exhausiive ;  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Miming  P^st, 


In  one  volume,  8vo,  price  I2x.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By  CLEMENT   HIGGINS,   M.A.,  F.C.S., 

OF  THK  INNER  TBMPLB,  KARRISTKR-AT'LAW. 


"  .As  a  compendium  of  the  law  up<m  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value^  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."  —  Irish  Law 
Times, 

"  We  can  recommend  Mr.  Higgins*  Manual  as 
the  best  guide  we  po!«ess."—  PuhJtc  Health. 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recofcmsed  as  having  special  fitness  on  account  of 


his  practical  acquaintance  both  with  the  sdeniafic 
and  the  legal  aspects  of  his  subject." — lAom  MagO' 
Mvu  and  Review. 

"  I'lie  volume  is  very  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 
ana  to  owners  of  land  on  the  banks  of  rivers.** — 
The  Mining  Jmnnal. 

'*  Mr.  Higgins  writes  tersely  and  deariy,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  whidi  it  relates." — 
Enginter. 

"A  compact  and  convenient  manual  of  the  lav 
on  the  subject  to  whidi  it  relates.  ** — SpUcOst^ 
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In  8vo,  Fourth  Edition,  price  25s.,  cloth, 

MAYNE'S     TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

FOURTH    EDITION. 

BY 

JOHN       D.       MAYNE, 

or  THB  INNBR  TSMPLB,   BARRISTBR>AT>LAW ; 

AND 

LUMLEY     SMITH, 

OP  THB  INNER  TBMPLB,   Q.C. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  rc-written,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  WallU  v. 
Smith  (3  X  W.  R.  3x4  ;  1^  R.  ax  Ch.  D.  343).  The  treatment  of  the  subject  by  the  authors  is 
admirably  clear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  t>e  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  Justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  rule  for  pracdcal  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors'  Jovmal. 

"The  editors  have,  with  their  well-known  care,  eliminated  much  obsolete  matter,  and  revised 
and  corrected  the  text  in  accordance  with  the  recent  changes  in  procedure  and  legislation.  The 
chapter  on  penalties  and  liquidated  damages  has  been  to  a  great  extent  re-written,  and  a  new 
chapter  has  been  added  on  breach  of  statutory  obligations.  As  of  former  editions  of  this  valua- 
ble work,  we  can  but  speak  of  it  with  strong  commendation  as  a  most  reliable  authority  on  a 
veiy  important  branch  of  our  law — the  Right  to  Damages  as  the  result  of  an  Action  at  Law." 
— Lam  Journal. 

''  During  the  twenty-two y tars  which  have  tlapsed since  the  publication  of  this  wett-krunvn 

worky  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  the  recognised 

autktniiy  on  the  important  subject  of  which  it  treats,*^ — Law  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared,  and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  acctuacy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
imjprovcd  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  bv  any  prind- 
plei  at  all.  In  actions  for  injuries  to  the  person  or 
reputadon,  for  example,  a  judge  cannot  do  more 
than  give  a  general  dixection  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  '  for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary'  damages  cannoL  except  in  very  rare 
cases,  oe  awaided.  but  must  be  limited,  as  in  oon- 
tracL  to  the  actual  harm  sustained. 

"  it  b  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteradon 
has  been  made.  The  editors  modestly  express  a 
hojM  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
SolidUrt*  youmoL 


"  This  text'book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject  treated 
of,  but  as  one  of  the  best  text'books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves*  It  is  a  work  that  no  practising  lawyer  can 
do  without."-^CASADA  Law  Journal. 
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STEVENS  <&•   HAYNES,    BELL    YARD,    TEMPLE  BAR. 


Second  Edition,  in  crown  Svo,  price  7j.,  doth, 

THE    LAW    RELATING    TO    CLUBS. 

By  the  late  JOHN  WERTHEIMER,  Barrister-at-Law. 
Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 


"  A  convenient  handbook,  drawn  up  with  great 
judgment  and  perspicuity." — Morning  Post, 

"  Both  useful  and  interesting  to  those  interested 
in  club  management.  ** — Leau  Times, 

"  Mr.  Wertneimer's  history  of  the  cases  is  com- 
plete  and  well  arranged."— .S'«/»rt^^  Revieut, 


"  This  is  a  very  neat  litde  book  on  an  interesting 
sulgect.  The  law  is  accurately  and  wdl  expressed. 
"—LiMW  Journal, 

"  This  is  a  very  handy  and  complete  little  woik. 
This  excellent  little  treatise  should  lie  on  the  table 
of  every  dub." — Pump  Court, 


In  8vo,  price  2x.,  sewed, 

TABLE  of  the  FOREIGN  HEBOANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agr^^  k  la  Faculty  de  Droit  de  Paris ;  Professeur  k 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 

In  one  volume,  demy  Svo,  price  lOf.  6^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.    By  John  Houston,  of  the  Middle  Temple, 


'*  We  have 
Mr.  Houston 


Barrister-at-Law. 

:  no  hesitation  in  saying  that  we  think    I    to  the  library  of  either  the  merchant  or  the  lawjper. 
's  book  will  be  a  very  useful  accession    |    — Solicitors  youmai. 


Just  published,  in  Svo,  price  lor. ,  cloth, 

THE   TRIAL  OF  ADELAIDE    BARTLETT    FOR 

MURDER ;  Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Edward  Clarke, 
Q.C.,  M.P. 

In  Svo,  price  lOir.  6</.,  doth, 
A    REPORT    OF    THE    CASE   OF 

THE   QUEEN  k.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  CocKBURN.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  the  Doctrine  of  Com- 
mercial Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 

In  royal  Svo,  price  lOf.  6^.,  cloth, 

THE  PRACTICE  OF  EQUITT  BT  WiT  OF  BEVIYOR  iHD  SOPPLEIEIIT. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  LoFTDS  Leigh  Pemberton, 
of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future 
citofT  yoummL 


In  Svo,  price  51.,  cloth, 

THE    LAW    OF   PRIORITY.      A  Concise  View  op 

THE  Law  relating  to  Priority  of  Incumbrances  and  op  other  Rights 
in  Property.     By  W.  G.  Robinson,  M.A.,  Bairister-at-Law, 

"  Mr.  Robinson's  book  ma^  be  recommended  to   I    tioner  with  a  usefol  supplement  to  lu^get  and  more 
the  advanced  student,  and  will  furnish  the  practi-    I    complete  works."— i5'«/fc-//#rs'  younmL 


STEVENS  6*   HAYNES,    BELL    YARD,    TEMPLE   BAR. 
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In  8vo,  price  dr.  6</.,  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR   THE   YEAR   1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts 

ON  Matters  Relating  to  Commerce. 

By  JAMES  A.  DUNCAN,  M.A.,  LL,B.,  Trin.  ColL,  Camb., 

AND   OP  THE  INMBR  TBMPLB,   BARRISTBR-AT-LAW. 

book  to  men  of  business  and  to  members  of  the 
legal  profession."— Z-rwrr/tftf/  Mercury, 

^'  A  work  of  such  handy  reference,  well  indexed, 
and  containing  the  essence  of  a  year's  decisionsj 
will  be  found  a  valuable  addition  to  office  libranes. 
—Liverpool  Daily  Post. 

,*  Tlu  Annual  Digest  of  MarantiU  Cases,  for  1885,  can  also  be  had^ price  6f.,  cloth. 


"  We  hope  the  present  issue  may  be  the  first  of  a 
series  which  will  naturally  increase  in  value  with 
the  progress  of  time." — Saturday  Retdeto. 

"  There  can  only  be  one  opinion,  and  that  a  very 
decided  one  indeed,  in  favour  of  the  value  of  thU 


Third  Edition,  in  crown  8vo,  price  tor.,  cloth, 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Acts,  the  Corrupt  and 
Illegal  Practices  Prevention  AcU,  the  General  Rules  of  Procedure  made  by  the 
Election  Judges  in  England,  Scotland,  and  Ireland,  Forms  of  Petitions,  &c. 
Third  Edition.   By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

Biide.       We    can   thoroughly   recommend    Mr. 
avdcastle's  book  as  a  concise  manual  on  the  law 
and  practice  of  election  petitions."— Zr«w  Times. 


"Mr.  Hardcastle  gives  us  an  original  treatise 
with^  fi)Ot*notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 


Now  ready,  Vols.  I.,  II.,  &  III.,  price  73J. ;  and  Vol.  IV.,  Pts.  I.  II.  &  III.,  price  10;. 

REPORTS    OF    THE    DECISIONS    OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE   PARUAMENTARY  ELECTIONS   ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 
\*  Vol,  IV.  Part  IIL  is  Edited  by].  S.  Sandars  of  Lincoln's  Inn,  Barrister-at-Law. 


In  8vo,  price  12s.,  cloth, 

THE    LAW    OF    FIXTURES, 

IN  THE  PRINCIPAL  RELATION  OF 

LANDLORD      AND      TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
By   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon., 

or  THB  MIDDLE  TRMPLE,    BARRISTBR-AT-LAW. 


*'  A  new  chapter  has  been  added  with  reference 
to  the  Law  of  EocieBiastical  Fixtures  and  Dilapida- 
tioos.    The  book  is  worthy  of  the  success  ic  has 


achieved."— Z.<»tv  Times. 

*|  The  treatise  is  commendable  as  well  for  origi* 
nality  as  for  labariousness." — Lam  JounuU, 
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^tebnu(  imb  J^s^s'  ^mes  sA  JUininttf  of  tht  €«rls  lU]nnta». 


SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY  CASR& 

In  8vo,  1876,  price  4/.  41.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RBSOLVED  AND  ADJUDGED  UPON  PETITIONS  6*  WRITS  OF  ERROR. 

FOURTH    EDITION. 
CONTAINtNQ  ADDITIONAL  OASES  NOT  HITHERTO   REPORTED. 

RKVISBD  AND  BDITED  BY 

RICHARD  LOVELAND  LOVELAND, 


or  THB  INNBK  TBMPLB,   BAKRISTBB-AT'LAW  ;  BDITOR  OP  "  KKLVKC  S  CROWN  CASBS^"  AlTD 
hall's  BSSAV  ON  THB  RIGHTS  OP  THB  CROWN  IN  THB  SBASHORB.** 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Believe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  althou£;h  beautifully  printed  on  old-fashioned  Paper,  in  old-fiishioned 
type,  instead  of  being  in  Uie  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
sevoal  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  abfy  given. 

'*  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  diould,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.*** — Canada  Law  JourtuU. 

BELLEWE*S    CASES,    T.    RICHARD   IL 

In  8vo,  1869,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect*  ensembl*  hors  les  abrid^ents  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellbwe,  de  Lincolns  Inna  1585.  Reprinted  from  the  Ongiaal 
Edition. 

"  No  public  library  in  the  world,  where  English  highly  creditable  to  the  spirit  and^  enterprise^  of 
law  finds  a  place,  should  be  without  a  copy  ofthis  private  publishers.  The  work  is  an  important  link 
edition  of  Bellewe."— CiicAi^  Law  JtmrntU.  in  our  lesal  histoiy ;  there  are  no  year  books  of  the 

reign  of  Richard  11..  and  Bellewe  snppUed  theonlv 

*'  We  have  here  ti/ac-ttmiU  edition  of  Bellewe,  substitute  by  carefully  extracting  and  collecting  all 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  it  a 
pofect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belonn  to  the  same  class  of  works  as  the  Year 
Book  of  £dward  1.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


the  cases  he  could  find,  and  he  did  it  in  the 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digiast 
as  well  as  a  book  of  law  reports.  It  is  In  fact  a 
collection  of  cases  of  the  reign  of  Richard  II.. 
arranged  according  to  their  subjects  in  alphabeticai 
order.  It  it  therefore  one  of  uie  most  intelligible 
and  interesting  legal  meitaorials  of  the  Middle 
A^s." — Law  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  3^.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 

for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 

Consideration  of  both  Houses  of   Parliament    Third  edition,   with  numerous 

Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  then  rapidly  traced.    Next  a 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendenng  the  Laws 
of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  oi^ht,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as   follows :  '  Nothing  conduces  more  to  the 


history  is  given  of  English  Reporters,  beginning 
with  tne  reporters  of  the  Year  Books  from  x  Edw. 
III.  to  Z2  Hen.  Vlll.^-being  near  aoo  yeais^Huid 

afterwards  to  the  time  of  uie  author.—^ '- 

Law  youmal. 
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CHOYCE  CASES  IK  CHANCERY. 


In  8vo,  1870,  price  2/.  2r.,  calf  antique^ 

THE  PSAGTKX  OF  THE  HIGH  OOURT  OF  GHANOEBT. 

With  the  Nature  of  the  several  Offices  belo^gins:  ^o  ^^  Cottrt.    Aiui  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 


"This  volume,  in  paper,  type,  and  bindingOike  " Belle ve's  Cases")  is  a  (ac-simile  of  the  antique  edition, 

"ibuyi" 


All  who  bay  the  one  should  ouy  the  odwr."— <r«iMu£s  Law  JounuU, 


In  8vo»  1872,  price  3/.  3^.9  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,  AND  KINGS  GEORGE    I.   and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Tostice  Narbs,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

an  old  volume  of  Reports  maybe  produced  Iqr  these 
modem  publishers,  whose  good  taste  is  only  equalled 
by  theur  enterprise." — Ctmada  Lam  younuiL 
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Law  books  never  can  die  or  remain  long  dead 
90  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer* 
tainly  sniprisiixg  to  see  with  what  fiaicial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  P^icc  V*  4^*1  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  t(^ether  with  March's  (John)  Translatim  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VL,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  tabfe  of  the  principal  matters.   In  one  handsome  volume.   8vo.  1873. 

"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 


errors  in  March's  translation  makinz  a  new  and 
corrected    edition    peculiarly    desiriu>le,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  vplumes 
of  the  series  of  Early  Reports." — Canada  Law 
yournoL 


KELYNGE'S  (W.)  REPORTS. 

In  8vo,  1873,  P^<^^  4^*  4^*>  calf  antique, 
Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Harowicke  were  Chief 
Justices  of  Enjg;land.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo,  1873,  price  4/.  4;.,  calf  antique, 

Kelyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefiUly 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


'*  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


goodservice  rendered  by  Messrs.  StevensandHaynes 
to  the  profession.  .  .  .  Should  occasion  arise  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  vade  mecum^  or 
the  law  of  high  treason  and  proceedings  in  relatiwi 
thereto."— CoimmAs  Law  youmal. 
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Second  Edition,  in  8vo,  in  preparation, 

A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 

By  JOHN  ALDERSON  FOOTE, 

or  Lincoln's  inn,  bakristbr-at-law  ;  chancsllor's  lbgal  mbdalust  and  fbniok  whbwbll 

or  INTBRNATIONAL  law,  CAMBRIDGB  university,  1873  \  senior  STUDBNT  in  JVRlSPRVDBri 
AND  ROMAN  LAW,  INNS  OP  OOVRT  BXAMINATION,  HILARY  TBRM,  1874. 


"  This  work  seems  to  as  likely  Co  prove  of  considerable  ase  to  all  English  Uwyen  who  have  to  dcRl  with 
questions  of  private  intenuitional  law.    Since  the  publication  of  Mr.  Westlake's  yaluaible  treatise, 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  coocii 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.    Moreover,  Mr.  Foote  has 
this  ynXL^'-^oUeitors*  Journal, 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  alt  who  have  to  deal  widb  die 
dass  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question.**— «SVi/wy^^  Rtmem, 
March  8, 1879. 

"The  author's  object  has  been  to  reduce  into  order  the' mass  of  materials  already  aocnmulated  in  tbe 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats ;  and  to  coostroot  a 
framework  of  private  international  law,  not  from  the  dicia  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  11 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble.** — 
Standard. 

"  The  recent  decisions  on  p>oints  of  international  law  (and  there  have  been  a  large  numbersinoe  Westlake's 
publication)  have  been  vrell  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  che 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.  Most  of  his 
criticisms  seem  to  us  very  just.  ....  On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  uaefid 
addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practisiag  lawyeis." 
— Tk4  youmal  of  Jutis^rwUnce  and  Scottish  Law  Magasstu. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  tboac 
of  the  Practitioners.     For  both,  the  fact  that  his  work  is  almost  entirely  <me  of  Case-law  will 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magasitu  attd  Review. 

"  Mr.  Foote's  book  will  be  useful  to  the  student. One  of  the  best  points  of  Mr.  Foote's 

is  the  *  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  mudi 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  readii^ 
of  the  text  easy  and  fruitful." — Law  youmaL 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  toe 
practising  barristers." — Bar  Exatmnation  youmoL 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  Tbe 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  sixe— an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  k 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper. ' — Oxford  and  Cambridge  Umlergradumttf 
youmal. 

"  Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  laQguage  .  .  . 
The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all 
have  to  consider  questions  on  private  international  \Aw.**^Atkenmtm. 
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Fourth  Edition,  in  one  vol.,  8vo,  price  32J.  net^  cloth. 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

Bj  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fiul 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Sonuem  India, 
and  has  produced  a  work  of  value  alike  to  the.  practitioner  at  tne  Indian  Bar,  or  at  home^ 
in  appeal  cases,  and  to  the  scientifie  jurist. 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  scienoe 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  rdference  on  Hinda  Law 
and  Usage,  we  heartily  recommend  the  carcfiirpenisal  of  Mr.  Mayne's  vahiable  treatise." 
— Law  Mageuint  and  Review, 

In  8vo,  1877,  price  15J.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS  ADMINISTERED  IN  THE  COURTS  of  the  MADRAS  PRESIDENCY. 

ARRANGED  AND  ANNOTATED 
By  H.  S.  CUNNINGHAM,  cM.A.,  AdvocateGenenJ,  Madras. 

DUTCH     LAW. 


In  2  Vols.,  Royal  8vo,  price  9ar.,  doth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Deckek, 
Advocate.  Translated  from  the  original  Dutch  by  T.  G.  KOTZ^  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  i7Sa 

*«*  Vol.  II.  can  be  had  separately,  price  50r. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     i868»  1869, 1870-73,  and  74.    Bound  in  Three  Vols.    Royal  8vo. 

1875,  1876,  1879,  etc 

Menzibs*  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.    Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (I.)t  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  8vo. 

In  8vo,  1878,  cloth, 

PRECEDENTS  IN  PLEADING:  being  Forms  filed  of  Record  in 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo,  price  31J.  6<^.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Sdiorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Banister-at-Law. 

In  i2mo,  price  15J.  net^  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  th:  Law  of  Holland.  By  DiONYSius  Godefridus 
VAN  DBR  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modem  I^iws  in  the 
Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorknz, 
of  Lincoln's  Inn,  ^rister-at-Law.  Second  Edition,  With  a  Biographical  Notioe 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 
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No.  64.     Price  38. 

HILARY,    1890. 

CONTENTS:-^ 

SUBJECTS  OF  EXAMINATION. 
EXAMINATION   PAPERS,  WITH  ANSWERS, 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
STUDENTSHIP  EXAMINATION  PAPERS. 
LIST  OF  SUCCESSFUL  CANDIDATES. 
FORTHCOMING  EXAMINATIONS. 
REVIEWS. 

INDEX,  TITLE,  &C,  VOL.  IX. 

Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

or  THK  INNBS  TBMPLB,  BARR1STBK*AT-LAW  ;   AND 

W.    D.    EDWARDS,    LL.B., 

or  Lincoln's  inn,  barristbk-at-law. 


•  • 


«*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each  Examination, 

Now  published,  in  8vo,  price  i8j.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS.  rv.,V., 

YI„  TIL,  Tin.  ft  IX.  Containing  the  Examination  Questions  and  Answers  from 
Easter  Term,  1878,  to  Hilary  Term,  1890,  with  List  of  Successful  Candidates  at 
each  examination.  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legisla- 
tion of  importance  to  Students,  and  other  information. 

By  a.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-at-Law. 

Fourth  Edition.     In  8vo.,  6x.  cloth, 

A  SUHHART  OF  JOINT  STOCK  GOMPANIS'  LAW. 

By    T.    EUSTACE    SMITH, 

or  THB  INNBK  TSMrLB,  BARKISTBS'AT'LAW. 


' '  The  anthor  of  this  hand-book  tells  as  that,  when 
an  articled  student  reading  for  the  final  examina* 
tioo,  he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  nuun  principles  of 
law  relating  to  ioint-stock  companies  .  .  .  Law 
students  nwy  well  read  it ;  for  Mr.  Smith  has  rery 
iriaely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent— acquainted  with  company  law  as  a  separate 
branch  of  study."— X«w  Timts, 


*'  These  pages  give,  in  the  words  of  the  Pre&ce, 
'as  briefly  and  concisely  as  possible,  a  Reneral 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  ana  neatness, 
and.  both  amongst  students  and  lavmen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale.'— £,«»  ypurmai^ 

"The  Dook  is  one  from  which  we  have  derived 
a  lar^^e  amount  of  valuable  informadon,  and  we  can 
heartily  and  consdentiously  reconunend  it  to  our 
readers."— (7ji^J  a$td  Cmtmbridge  UmUtgrad' 
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In  8vOy  Fifth  Edition,  price  9x.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  and  1882, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 

Relating  to  Married  Women. 


By  S.  Worthington  Worthington,  M.A.,  Christ  Church,  Oxon.,  and  the 

Temple,  Barrister-at-Law.  Being  the  Fifth  Edition  of  The  Married  Women's 
Property  Acts.  By  the  late  J.  K.  Griffiths,  B.A.  Oxon.,  of  Lincoln's  Inn, 
Barrister-at-Law. 


"  Upon  the  whole,  we  sue  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been 
since  uie  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  startmg  a  considerable  advantage  over  new  books ;  and  this  advantage  has  been  well  maintaaaed  by 
the  intelligent  treatment  of  the  "E^xXox ."—Solicitors'  JourtuU, 

"  The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practicuty  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  ii  wofihy 
of  all  success.  "—Law  Magasitu. 


In  8vo,  price  121.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND  EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 


"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  judgment  in  Opfenfuim  v.  IVhiU 
Lion  Hotel  Co.^  characterised  Mr.  Campbell's 
*  Law  of  Negligence '  as  a  *  very  good  book  ; '  and 
since  very  good  books  are  by  no  means  plentiful, 
when  compared  with  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  think 
the  profession  will  be  thankful  to  the  author  of  this 


In  royal  8vo,  price  2&r.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING,  and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analj^ical 
Nature  ;.  t(^ether  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870^ 
with  a  Schedule  of  Duties ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 


BIBLIOTHECA   lequm. 


In  i2mo  (nearly  400  pages),  price  2f.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  aii  *«  Rcporu 

in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1884.  By  Henry  G.  Stevens  and  Robert  W.  Haynbs,  Law 
Publishers.' 


In  small  4to,  price  zr.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpha^ 

BETICAL   ^  CHRONOLOGICAL    ORDER.    By  Stevens   &  Haynes, 
Law  Publishers, 


new  edition  brought  down  to  date.  It  b  indeed 
able  and  scholarly  treatise  on  a  somewluu  diffiodc 
branch  of  law,  in  the  treatment  of  which  the 
author's  knowledge  of  Roman  and  Scotch  Juris- 
prudence has  stood  him^  in  good  stead.  We  00a- 
tidently  recommend  it  alike  to  the  student  aod  the 
practitioner." — Law  Magazin*. 


■b"-  '■ 
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In  8vo,  price  I2r.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  Topical  Index  of  Casbs  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,  1882. 

By    CHARLES   JAMES   TARRING, 

OP  THB  INNSR  TSMPU^  BSQ.,  lABBISTBa>AT-LAW. 

CONTENTS. 


Tablb  or  Casks  Cited. 
Tablb  op  Statutes  Cited. 
Itttrodttctory.— DefinHioa  of  a  Colony. 
Chapter  I.— The  laws  to  which  the  Colonies  are 

subject. 
Chapter  II.— The  Executive. 

S«ctkMi  i.-^The  GoTemor. 

Sectiott  •.—The  ExecntiTe  CoundL 
Chapter  III.— The  Legislative  power. 

Section  z. — Crown  Colonies. 

Seaion  9. — Privileges  and  powers  of 
colonial  Legislative  Assemblies. 
Chapter  IV. — ^The  Judidary  and  Bar. 


Chapter  V.— Appals  from  the  Colonies. 

Chapter  VI. — Section  z. — Imperial  Statutes  relating 

tu  the  Colonies  in  general. 
Section  a.— Imperial  Statutes  relating 

to  particular  Colonies. 

Topical  Index  of  Cases. 

Index  op  Topics  op  English  Law  dealt  with 

IN  THE  Cases. 
Index  op  Names  op  Cases. 

GENERAL  INDEX. 


In  8vo,  price  lor.,  doth, 

THE  TAXATION  OF  COSTS  IN  THE  GROWN  OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILLS  OF  COSTS  IN  THE  VARIOUS  MAHERS  TAXABLE  IN  THAT  OFFICE; 

INCLUDING 

COSTS    UPON    THE  PROSECUTION   OF    FRAUDULENT    BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS  ; 

TOGETHER  WITH 

A   TABLE    OF  COURT   FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS,  ON  THE  TAXATION 

OF  COSTS  ON  THE  CROWN  SIDE  OF  THE  QUEEN'S   BENCH   DIVISION 

OF   THE   HIGH   COURT  OF  JUSTICE. 

By    FREDK.    H.    SHORT, 

CHIBP  CLERK  IN  THB  CROWN  OPPICB. 

"This  is  decidedly  a  oseftil  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of'  Solicitor '  might  now  well  be  substitutedX  ^ 
Mfofe  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office^  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations '  constitute  a  useful  feature  in  this  manual."— Zow  Times, 

"  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub* 
lished  in  Mr.  Comer's  book  on  *  Crown  Practice '  in  ZS44,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"In  them  Mr.  Short  deals  with  'Perusals,'  'Copies  for  Use,'  'Affidavits.'  'Agency,'  'Correspondence,* 
'  Close  Copies,' '  Counsel,'  '  Affidavit  of  Increase,'  and  kindred  matters ;  ana  adds  some  useful  remarks  on 
taxation  of  'Costs  in  Bankruptcy  Prosecutions,'  ^Quo  WarraniOt  *  Mandamus^  'Indictments,'  and 
'Rules.' 

"  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciated."— Zdnf  JourtuU, 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.^  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  osually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  printed."— .S'a/>c//9rr'  Journal, 
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Just  Published,  in  8vo,  price  7x.  6^,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH  TOPICAL   INDICES  OF  CASES  ON  APPEAL   FROM,  AND 

RELATING  TO,   CONSULAR  COURTS  AND   CONSULS; 

Also  a  Collection  of  Statutes  concerning  Consuls. 

By  C.  J.  TARRING,   M.A, 

ASSISTANT'JUDGB  OP  H.B.M.   SUPRSMB  CONSULAR  COURT  FOR  THB  IXVANT. 

In  one  volume,  8vo^  price  %s»  6^.»  cloth,  <. 
A   COMPLETE   TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  MARKS, 

CONSISTING  OF  THE  PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACT, 
1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH  CASES,  &c. 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  Table 

and  Copious  Index*. 

By    EDWARD    MORTON    DANIEL, 

uF  Lincoln's  inn,  a/iRRisTBR-AT-LAW,  associate  of  tub  institute  of  patbht  agbkts. 

In  Svo,  price  &r.,  cloth, 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practicsd  Notes  and  Instructions,  and  a  copious  Indbx.  B7 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  one  volume,  8vo,  price  i6x.,  cloth, 
A   CONCISE   TREATISE   ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 

and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

OF  THB  INNKK  TBMPLB,    BAKRISTBR'AT'LAW. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  hb  book  a 
running  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  and 
digestra  with  clearness  and  intellectuality." — Lenu  youmoL 

In  8vo,  price  u.,  sewed, 
AN    ESSAY   ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  PrincipUs  0f  Law  as 

applicable  to  Criminals  of  the  Highest  Degree  0/ Guilt, 

By    WALTER    ARTHUR     COPINGER, 

OF  THB  MIDDLB  TBMPLB,   BSQ.,    BARRISTER* AT-LAW. 

In  8vo,  price  31J.  6</.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

WITH  AN  INTRODUCTION  AND  EXPLANATORY  NOTES,   TABLE  OF 

CONTENTS,   APPENDIX,   AND  INDEX. 

By  H.  S.  CUNNINGHAM  and  H.  H.  SHEPHERD, 

BABMSTBRS-AT'LAW. 
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In  8vo,  price  14J.,  cloth, 

LEADING  GASES  and  OPINIONS  on  INTERNATIONAL  LAW 

COLLECTED  AND   DIGESTED   FROM 

EHQUSH   AND    FOREIGN    REPORTS,   OFFICIAL    DOCUMENTS, 
PARLIAMENTARY  PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text  Writers  on 
the  Topics  referred  to,  tc^ether  with  Supplementary  Cases,  Treaties,  and  Statutes; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By  PITT    COBBETT,   M.A.,   B.C.L., 

OP  gkay's  inn,  barristkr-at-law. 
"  Th«  book  is  well  arranged,  the  materials  well 
selected,  and  the  comments  to  the  point.    Much 
will  be  found  in  small  space  in  this  hook.*'— Law 
JoumoL 


"The  notes  are   concisely^  written    and   trust- 
worthy  The  reader  will  learn  from  them  a 

great  deal  on  the  subject,  and  the  book  as  a 
whole  seems  a  convenient  introduction  to  fuller  and 
more  systematic  works." — Oxford  Ma^zine. 


In  royal  8vo.     1 100  pages.     45X.,  cloth, 

STORY'S   COMMENTARIES    ON    EQUITY 

JURISPRUDENCE. 

First  English  Edition^  from  the  Twelfth  American  Edition. 
By  W.  E.  GRIGSBY,  LL.D.  (Lond.),  B.C.L.  (Oxon.), 

AND  OP  THB  INNER  TEMPLR,    BARRISTSR-AT-LAW. 

— ' ^ ■    ■■       M  ail-  -  - 

Second  Edition,  in  8vo,  price  &r.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.  With  the  Decided 
Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W.  Gregory 
Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 


"This  is  a  very  good  manual — {nractical,  clearly 
written,  and  complete.  The  subject  lends  itseu 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 


has  carefully  brought  together  the  cases,  and  dis- 
cussed the  difficulties  arising  upon  the  language  of 
the  different  provisions." — Soiidtor^  JonrnoL 


Second  Edition.     In  8vo,  nearly  ready, 
A   TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A., 

OP  uncoln's  inn,  barristbx-at-law,  and  fbllow  op  Christ's  collbgb,  cambridgb* 

SECOND  EDITION    By  E.  J.  Elgood,  B.C.L!,  M.A.,  of  Lincoln's  Inn, 

Barrister-at-Law. 


*'  Mr.  Simpson's  book  comprises  the  whole  of  the 
L^w  relating^  to  infants,  both  as  regards  their  per- 
sons  and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  worK,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  Um  subject  down 
to  the  present  time."— 6V//r//tfrr'  yonmeU, 

"  Its  law  is  unimpeachable.  We^  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles. ' — Law 
Times, 

*  *  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  In&nts  with  much  fulness  of  detail,  and 


yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  b^n 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 
able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

^  "  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  nnd  the  information  tney  require,  if  it  can 
be  found  at  all,  in  Mr.  Simeon's  boolc,  and  a 
writer  of  whom  thb  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  MagasitUt  February,  1876. 


u 
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In  one  volume,  royal  8vo,  1877,  price  30;.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

Bv    WILLIAM    JOYCE, 

or     LINCOLIf'S     INN,     BAKRISTBK-AT-LAW. 

"Mr.  Jo3rce.  whose  learned  and  exhaustive  work  on  'The  Law  and  ftacttoe  of  Iiqanctioiis '  has 
gained  such  a  oeservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  vafanK 
on  the  '  Doctrines  and  Principles '  of  this  important  braodi  of  the  Law.  In  the  present  work  the  Law  b 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  psLit  the  yoy 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  has  sabject, 
and  witn  the  conscientious  carefulness  that  might  be  expected  from  him.  this  work  cannot  fait  to  prowe  of 
the  greatest  assistance  alike  to  the  Student — ^who  wants  to  grasp  principles  freed  from  their  saperincnm- 
bent  details— and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  pwnta  of  doctrine  amidst  the 
oppressive  details  of  professional  work.** — Lam  Mmgtumu  <md  RtvUn, 


BY   THE  SAME  AUTHOR. 
In  two  volumes,  royal  8vo,  1872,  price  70f.,  cloth, 

THE  Uf  &  PRACTICE  OF  INJUNCTIONS 

EMBRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON    LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

or    Lincoln's    inn,    barristsr-at^law. 


RBVmWB. 


i< 


A  woric  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
CourtSj  cannot  fail  to  oe  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
pemuuient  utility  and  fame." — Law  MagasifU 
and  Rantw. 


"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  injunctions  both  in  equity  and 
common  law. 


III.  is  devoted  to  the  practice  of  the 
Comtains  oh  am^ttnt  of  vaiuubig  and 
UcAmieai  matttr  uewhert  else  collected. 


"Part 
Courts. 


"  From  these  remarks  it  will  be  snflicicntly 
ceived  what  elaborate  and  painstaking  ind' 


well  as  legal  knowledge  and  abilitv, 
necessary  in  the  compilation  of  Mr.  Joyce's 
No  labour  has  been  spared  to  save  the  practil 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifr' 
cation  of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions. — L^  JcumaL 

"  He  does  not  attempt  to  ^  an  inch  beyond  dm 
for  which  he  has  escpress  wntten  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  dtess. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  Elngliah,  bat 
American  decisions  are  cited,  the  aggregate  nombcr 
being  3,500,  and  the  statutes  citedx6ok  tiiiilst  the 
index  is,  we  think,  the  most  elaborate  we  have  vea 
seen— occupying  nearly  aoo  pages.  The  work  is 
probably  entirely  exhaustive.  — Lena  Tit 


iss 


"This  work,  con«dered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  willbe  found  of  iocalcalafale 
value.^  We  know  of  no  book  as  suitable  to  suppljr  a  knowledge  of  the  law  of  injunctions  to  our  oomnoa 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  membiers  of  the  Common  Lav 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  aooompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  piaot 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  uooal, 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." 


I 
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Third  Edtfian,  in  8vo,  price  2Qr.,  cloth. 
A  TREATISE   UPON 

THE   LAW  OF  EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 

ENGLAND  AND   FOREIGN  NATIONS, 

AND    THE     CASES    DECIDED    THEREON. 


By   Sir    EDWARD    CLARKE, 

OP  UNCOLN'S  inn,  S.G.,  Q.C,  M.P. 


"  Mr.  Clarke's  accurate  and  sensible  book  is  the 
best  authority  to  which  the  English  reader  can 
turn  upon  the  subject  of  Extradition."— >Sa/wn£riy 
Xeview, 

"The  opinion  we  expressed  of  the  merits  of  this 
imotk  when  it  first  apoeared  has  been  fully  iustified 
by  the  reputation  it  nas  gained.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to 
the  general  reader  and  at  the  same  time  furnishing  so 
useful  a  guide  to  the  lawyer." — Soiieitors'  /mrnoL 

"The  appearance  of  a  second  edition  of  this 
treatise  does  not  surprise  us.  It  is  a  useful  book, 
well  arranged  and  well  written.    A  student  who 


wants  to  learn  the  principles  and  practice  oi  the 
law  of  extradition  will  be  greatly  nelped  by  Mr. 
Clarke.  Lawyers  who  have  extradition  business 
will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition 
law  will  be  greatly  assisted  by  a  careful  perusal  of 
'Clarke  upon  Extradition.'  This  may  be  called  a 
warm  commendation,  but  those  who  have  read  the 
book  will  not  say  it  is  unmerited." — Law  Journal, 
Thb  Timbs  of  September  7,  187^,  in  a  long 
article  upon  "  Extradition  Treaties,  makes  con^ 
siderable  use  of  this  woric,  and  writes  of  it  as  "  Mr. 
ClarJU's  useful  Work  on  Extradition*' 


In  8vo,  price  zr.  dd.,  cloth, 

TABLES    OF     STAMP     DUTIES 

FROM    1815    TO    1878. 
By   WALTER    ARTHUR    COPINGER, 

OP    THB    MIDDLB    TBMPLS,  BSQUIRB,  BARKISTBR-AT-LAW :    AUTHOR    OP  *'  THB  LAW   OP    COPYRIGHT    IN 
WORKS  OP  LITBRATURB  AND  ART,"  "  IN DBX  TO  PRBCBDBNTS  IN  CONVBVANCING,"  "TITLB  DEBDS,"  &C. 


"  We  think  this  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices."— kST^/i* 
citonf  Journal. 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arxanged  information, 
ahould  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


large  number  of  old  title-deeds." — Law  Times. 

"^His  Tables  qf  Stamp  Duties^frovt  1815  to  1878. 
have  already  been  tested  in  Cmunbers,  and  bemg 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring  great  care." — Lmw  Maganne  and  Review. 


In  one  volume,  8vo,  price  14;.,  cloth, 

TITLE     DEEDS: 

THEIR    CUSTODY,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
Of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  5  Author  of  **  The 
Law  of  Copyright "  and  '*  Index  to  Precedents  in  Conveyancing." 

here.   Mr.  Copinger  has  supplied  a  much-felt  want. 


"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 
large,  and  we  content  ourselves  with  recommending 
it  to  the  profession."— ^tfv  Times, 

"'  A  really  good  treatise  on  this  subject  must  be 
^tial  to  the  lawyer :  and  this  is  what  we  have 


by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elabwated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers." — Law  Journal. 


In  8vo,  Second  Edition,  considerably  enlarged,  price  30;.,  cloth, 

THE   LAW  OF    COPYRIGHT 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

"  Mr.  Copinger's  book  b  v«ry  comprehensive,  ,  merits  which  will,  doubtless,  lead  to  the  placing  of 
dealins  with  every  branch  of  his  subject,  and  even  thin  edition  on  the  shelves  of  the  members  of  the 
exrenoing  to  copyright  in  foreign  countries.  So  far  profession  whose  business  is  concerned  with  copy- 
as  we  have  examined,  we  have  found  all  the  recent  risht ;  and  deservedly,  for  the  book  is  one  of  con- 
authorities  noted  up  with  scrupulous  care,  and  siderable  ra\\iit."Soliators*  journal. 
therq  is  an   unusually  good   index.    These  are 
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TTtird  Editicn,  in  One  large  Volume,  8vo,  in  the  press, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING    THE    STATUTE    LAW, 
'^INCLUDING    THE    SESSION    52   ^   53    VICT,    1889. 
WITH   MOTES   AND   REFERENCES   TO   THE   DECIDED    CASES, 

KBLATING   TO   THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an   Introduction   showing  the  General  Procedure  before  Magistratea 

both  in  Indictable  and  Summary  Matters. 

By  HENRY  C   GREENWOOD, 

STIPENDIARY  MAGtSTRATB  FOR  THB  DISTRICT  OP  THB  STAPPORDSHIRB  POT^BRIBS  ;  AMD 

TEMPLE  C  MARTIN, 

CHIBP  CLBRK  OP  THB  LAMBBTH   FOLICB  COURT. 

Third  Edition,    By  Trmplb  C.  Martin. 


"  A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review, 

"  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  eifort  has  been  spared  by  its 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide.*' — Law  Journal, 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
'  Magisterial  and  Police  Guide/  of  which  a  fresh  Edition  has  just  been  published." — Tlu 
Times. 

**  A  very  valuable  introduction. treating  of  proceedings  before  Magistrates.andlargdy  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  penisaL  We  expressed  oar 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  contain.** — 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  wdl 
carried  ouL" — Solicitors'  Journal, 

**  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and.  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  It  ought  to  be  in  the  hands  of  all  who,  as  magistrates  or 
otherwise,  have  authority  in  matters  0/ police." — Daily  News, 

**  This  work  is  eminently  practical^  and  supplies  a  real  wastt.  It  plainly  and  concisely 
states  the  law  on  all  poifits  upon  which  Magistrates  are  called  upon  to  adjudicate,  syste- 
niatically  arranged,  so  as  to  be  easy  of  reference.  It  ought  to  find  a  place  on  every  Justice^ s 
table,  and  we  cannot  but  think  that  its  usefultuss  will  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  deserve." — Midland  Counties  Herald, 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professionid,  but  also  to  our' 
general  readers ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure.'*— 5il^«iSif  Post. 
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In  crown  8vo,  price  41.,  cloth, 

A  HANDBOOK  OF  THE 

UW  OF  PARLIAMENTARY  REGISTRATION, 

WITH  AN  APPENDIX  OF  STATUTES  AND  FULL  INDEX. 

By  J.  R.  SEAGER,  Registration  Agent. 


In  8yo,  price  5^.,  cloth, 

THE    LAW    OF 


PROMOTERS    OF    PUBLIC    COMPANIES. 

Bv    NEWMAN     WATTS, 

OP  Lincoln's  ink,  barrister*a,t-law. 


*'  Some  recent  cases  in  oar  law  courts,  which  at 
the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts.'* — Jnvesiof's  Guartfian, 


"  Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating^  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  bv  promoters  to  further  interests  of  new  com- 
panies.'^Z>4»/)r  CkromcU. 


In  One  Vol.,  8vo, 

A  COMPENDIUM   OF  ROMAN  LAW, 

iFountretr  on  tije  Snstituteg  of  Jfusttntan ; 

TOGETHER  WITH 

EXAMINATION     QUESTIONS 

SET   IN   THE   UNIVERSITY   AND    BAR   EXAMINATIONS 

(WITH    SOLUTIONS), 

AND    DEFINITIONS    OF    LEADING    TERMS    IN    THE    WORDS 

OF    THE    PRINCIPAL    AUTHORITIES. 

By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College,  Oxford;  M.A.  Trinity 
College,  Cambridge;  Author  of  "An  Analysis  of  Austin's  Jurisprudence,  or  the 
Philosophy  of  Positive  Law." 


"  Mr.  Campbell,  in  producing  a.  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  works 
flirvady  existing  on  the  subject,  and  has  made  ex- 
cellent use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 


who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming." — Saturday  Rtvitw. 


In  8vo,  price  7^.  6d^.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.  A.  HARRIS,   B.A.,   Oxon, 

OF  UNCOLN'8  inn,    BARK18TSR-AT-LAW ;  AND  OF  THB  AMERICAN  BAR. 
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Elgood  (E.  J.),  6,  18,  43. 

Elliott  (G.),  14. 

Emden  (A.),  8,  II. 

Evans  (G.)i  32. 

EvERSLEY  (W.  P.),  9. 

FiNLASON  (W.  F.),  32. 

FooTE  (J.  Alderson),  36. 

Forbes  (U.  A.),  18. 

Forsyth  (W.),  14. 

Gibbs(F.  W.),  la 

GoDEFROi  (H.),  14.  * 

Greenwood  (H.  C.),  46. 

Griffith  (T.  R.  ),  40. 

Grigsby  (W.  E.),  43. 

Grotius  (Hugo),  38. 

Hall  (R.  G.)i  30. 

Hanson  (A.),  10. 

Hardcastle  (H.),  9,  33. 

Harris  (Seymour  F.),  20,  27. 

Harris  (W.  A.)»  47. 

Harrison  (J.  C),  23. 

Harwood  (R.  G.),  10, 

Hazlitt  (W.),  29. 


Higgins  (C),  12,  30, 
Houston  (J.),  32. 
Indbrmaur  (John),  24,  25,  28. 
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